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(Please) 
 
Mr. McIntyre, Ms. Horn – Thank you for your response.  I apologize for not clearly making the 
connection between my requests and the waste confidence rulemaking. 
  
Regarding the disparity in the U.S. Treasury's Judgment Fund disbursements, that gets to how much 
NRC's actions that were adjudged to be contrary to the Nuclear Waste Policy Act of 1982, as 
amended ("NWPA"), cost the taxpayer.   
  
The NWPA is the "definite Federal policy" that establishes waste confidence—its very purpose is to 
"provide a reasonable assurance that the public and the environment will be adequately protected 
from the hazards posed by high-level radioactive waste and . . . spent nuclear fuel."  Its status as law 
was thrown into question by the U.S. Department of Energy's (DOE's) 2010 motion before NRC's 
assigned Atomic Safety and Licensing Board ("Licensing Board") to withdraw the DOE's construction 
authorization application for Yucca Mountain, and NRC's actions in response to that motion.  
However, the August 13, 2013, In re: Aiken County ruling by the U.S. Court of Appeals for the District 
of Columbia Circuit ("D.C. Circuit Court") reaffirmed that the NWPA is indeed the law of the United 
States.  The Court held that the NRC had been "flouting" and "defying" it. 
  
Thus, in accord with In re: Aiken County, a portion of the federal government's delay in curing the 
breach of the NWPA-prescribed "standard contracts," and therefore a portion of the damages, is 
attributable to the NRC. 
  
Based on the $1.6 billion figure in  GAO-12-797  and the time duration between January 31, 1998 
(breach start date), and August 15, 2012 (GAO report date), which is about 174 months (i.e., 11 mos. 
for 1998; 12 mos. each for 1999 through and including 2011, or 12 X 13 = 156 mos.; and 7 mos. for 
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2012), the breach has been costing the Judgment Fund, on average, about $9.2 million per month 
($1.6b ÷ 174 mos. = $9.195m per month). 
  
NRC's NUREG-1100, Vol. 26, documented NRC's decision to commence "an orderly closure of the 
agency’s Yucca Mountain licensing support activities."  In re: Aiken County ruled that closure decision 
was not lawful.  Therefore, the NRC's share of the government's delay in curing the breach can 
reasonably be measured from February 2010, when NUREG-1100, Vol. 26, was issued, to August 
13, 2013, when In re: Aiken County was issued.  That's about 41 months (i.e., 10 mos. in 2010, 12 
mos. each in 2011 and 2012, and 7 mos. in 2013).  Thus, at $9.195m per month for 41 months, the 
NRC's share of the federal government's delay in implementing the Nuclear Waste Policy Act of 
1982, as amended (NWPA), has cost the Judgment Fund at least $377 million.   
  
Significantly, that money comes from the U.S. taxpayers and not from the utility-supplied Nuclear 
Waste Fund. 
  
Based on the $2.6 billion figure in the House Energy and Commerce (E&C) Committee 
memorandum, NRC's share works out to be larger: at least $570 million ($2.6b ÷ 187 mos. = 
$13.9037m per month; which, over 41 months, comes to $570m). 
  
Either number is large, but that's not the worst of it.  There are also non-monetary costs, including 
worsened or reduced: 
  
Public health and welfare – The NRC's errant decisions and delay were less protective of the public 
health and welfare than compliance with the NWPA would have been.  NRC's decisions and actions 
served to prolong storage of spent nuclear fuel (SNF) at the plant sites, which are usually near both 
important bodies of fresh water and significant population centers, and summarily foreclosed its 
placement deep underground in a dry, desert environment, far removed from population centers, on 
an expansive, guarded federal government reservation.  Although the ultimate licensing and opening 
of Yucca Mountain cannot be presupposed, NRC's compliance with the NWPA would at least have let 
the NWPA-prescribed process continue, and certainly (as described above) at least 41 months of 
continued onsite storage would have been saved. 
  
Very real also, although perhaps hard to quantify, is the public health toll attributable to NRC’s errant 
decisions.  Any delay in deploying additional nuclear power stations necessarily means prolonged 
use of fossil fuel combustion for large-scale electricity generation.  The resulting effluents translate 
directly to some number of additional cases of heart and lung diseases, cancers, prenatal 
neurological development problems owing to exposure to mercury in the womb, early onset asthma 
attributable to ozone, etc.  Some fraction of these additional cases will result in premature deaths.  
Senator Jeffords' comments on the Senate floor on June 26, 2002 (see in the Congressional Record 
for that date, pp. S6052-S6053), provide a good summary of these untoward, power-plant-related 
health effects. 
  
Economic security – The delay and resulting uncertainty stemming from the NRC's "flouting" and 
"defying" the NWPA —uncertainty associated both with resolving the waste confidence issue and with 
trust in the regulator to implement federal statutes enacted to provide waste confidence—cause 
investors to doubt the future availability of inexpensive, plentiful, reliable, non-price-volatile baseload 
electricity for industrial-scale enterprises in the U.S.  Therefore they invest instead overseas where 
such doubt is less. 
  
National security – Prolonged dry cask storage at the plant sites provides the additional concern that 
the casks are situated in conspicuous view to terrorist planners.  The June 2, 2006, ruling of the U.S. 



3

Court of Appeals for the Ninth Circuit in San Luis Obispo Mothers v. NRC, 449 F.3d 1016 (9th Cir., 
2006), lends substantial credence to the proposition that onsite dry cask storage might lead to or 
increase the risk of a terrorist attack because (1) the presence of the casks would increase the 
probability of a terrorist attack on the plant, and (2) the casks themselves would be a primary target 
for a terrorist attack. 
  
And these are still not the worst of it, which gets to the second point.  I must respectfully disagree that 
"[t]he August writ of mandamus against the NRC related to NRC’s review of DOE’s Yucca Mountain 
construction authorization application, not waste confidence."  In fact, there is a widely held view that 
In re: Aiken County fundamentally impacts the waste confidence rulemaking.  First, it highlights the 
NRC's incongruous position that it can both (1) resolve the vacatur and remand handed to it in New 
York v. NRC, 681 F.3d 471 (D.C. Cir. 2012), provide the "reasonable assurance" the D.C. Circuit 
Court required of it in Minn. v. NRC, 602 F.2d 412 (D.C. Cir. 1979), and provide the "reasonable 
confidence" it promised when it denied the Natural Resources Defense Council's (NRDC's) petition 
for rulemaking in 1977 (42 FR 34391, 34393) AND (2) simultaneously "flout" and "defy" (paraphrasing 
In re: Aiken County) the NWPA. 
  
However, the In re: Aiken County decision saddles the rulemaking with a more substantial, 
fundamental, and obvious infirmity.  The argument goes like this.  The NRC seeks to issue a new 
rule, which the agency will aver has been produced in accordance with the Atomic Energy Act (AEA), 
the Administrative Procedures Act (APA), the National Environmental Policy Act (NEPA), and maybe 
others.  These are all federal laws, like the NWPA.  Until the NRC studies and understands why it 
failed to implement the NWPA over the course of 41+ months (despite several clear indicators, 
described below, of the wrongfulness of the agency's actions), can substantiate that NRC's 
compliance with the AEA, APA, NEPA, etc., are not similarly affected, and can point to sound 
corrective actions it has taken to prevent recurrence of the failure in the future, then few would be 
willing to ascribe any legitimacy to the rule, or, to the extent that the rule establishes law, to credit 
NRC with intent to abide by it.   
  
The NRC's situation is similar to that of one of its licensees when NRC finds a fundamental 
breakdown of the licensee's Quality Assurance Program.  Until that fundamental breakdown is 
addressed, the NRC has little confidence in any pronouncements from the licensee.  Everything 
becomes suspect.  Similarly, until the NRC convincingly addresses its fundamental failure to abide by 
the law, as documented in In re: Aiken County, few will have any confidence in any pronouncements 
by the NRC that are purported to be based in law. 
  
As mentioned above, there were several clear indicators that should have made apparent that NRC 
was failing to implement the NWPA, including: 
  
•            The plain language of the NWPA ("The Commission shall consider an application for a construction authorization" 

and "shall issue a final decision approving or disapproving the issuance of a construction authorization" within three 
years, with provision for a one-year extension); 

  
•            The ruling of the Yucca Mountain Licensing Board in LBP-10-11, dated June 29, 2010 ("[W]e deny DOE’s motion to 

withdraw the Application.  We do so because the Nuclear Waste Policy Act of 1982, as amended (NWPA), does not 
permit the Secretary to withdraw the Application that the NWPA mandates the Secretary file [and] at this point, 
mandates progress toward a merits decision by the Nuclear Regulatory Commission on the construction permit."); 

  
•            The Order of the Commission itself that sustained the ruling of its Licensing Board, CLI-11-07, dated September 9, 

2011 ("[T]he Commission finds itself evenly divided"); 
  
•            The ruling in (the previous) In re: Aiken County, 645 F.3d 428, 436 (D.C. Cir. 2011), which contested the DOE's 

attempted withdrawal of the application and apparent decision to abandon development of the repository ("[W]e note 
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that the NWPA requires the Commission to review the application . . . and therefore we must assume that the 
Commission will comply with its statutory mandate"); 

  
•            The NRC's own pleadings in In re: Aiken County, filed with the D.C. Circuit Court on February 13, 2012 ("The NWPA 

directs NRC to issue a decision approving or disapproving an application within 3 years from the date the application 
is submitted, but allows the agency a one-year extension. 42 U.S.C. § 10134(d)."); and 

  
•            The D.C. Circuit Court's Order, dated August 3, 2012, holding the mandamus proceeding in abeyance (as described 

in In re: Aiken County:  "[W]e followed a cautious approach in our decision more than a year ago when we declined 
to issue mandamus against the Commission at that time.  But the Court’s majority clearly warned that mandamus 
would eventually have to be granted if the Commission did not act or if Congress did not change the law.  Since 
then, despite the clear warning, the Commission has still not complied with the statutory mandate.  On the contrary, 
the Commission has reaffirmed that it has no plans to comply with the statutory mandate.  In the face of such 
deliberate and continued agency disregard of a statutory mandate, our precedents strongly support a writ of 
mandamus."); 

   
  
All of this leads to the conclusion that it is crucial for the NRC effectively to address—to "own"—the 
writ of mandamus.  That was the driver behind my question of whether NRC had ever been 
confronted with one.  I have been told that it has not, i.e., before In re: Aiken County.  If that is true, 
then NRC might misapprehend the significance of the writ.  The D.C. Circuit Court Rules call it an 
"extraordinary" writ.  The U.S. Supreme Court terms it a "drastic" remedy (see, e.g., Cheney v. United 
States Dist. Court for D. C., 542 U. S. ____ (2004)). 
  
In sum, NRC needs to conduct a thorough root cause analysis, to include an "extent of condition" 
evaluation, and implement sound corrective actions to prevent recurrence.  To do so would be 
consistent with commonsensical management principles; the expectation expressed in the concurring 
opining in In re: Aiken County that "[t]oday’s judgment should ensure that the Commission’s next 
chapter begins with adherence to the law"; the approach embodied in the agency's regulations at 10 
CFR 50, Appendix B, Criterion XVI, "Corrective Action," which the agency applies to its licensees; 
and the traits of a healthy safety culture (see the NRC's "Final Safety Culture Policy Statement," 76 
FR 34773, 34777-34778, dated June 14, 2011), including, in particular: 
  
•            Leadership Safety Values and Actions—Leaders demonstrate a commitment to safety in their 

decisions and behaviors. 
  
•            Problem Identification and Resolution—Issues potentially impacting safety are promptly 

identified, fully evaluated, and promptly addressed and corrected commensurate with their 
significance. 

  
•            Continuous Learning—Opportunities to learn about ways to ensure safety are sought out and 

implemented. 
  
•            Questioning Attitude—Individuals avoid complacency and continuously challenge existing 

conditions and activities in order to identify discrepancies that might result in error or 
inappropriate action. 

  
On a brighter note, I did receive the Statements of Consideration supporting the 10 CFR 50.9 rule.  
Please thank Ms. Mendiola in the Public Document Room for me. 
  
Thank you again for your prompt response. 
  
Jeff. 
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