
 
ORAL ARGUMENT NOT YET SCHEDULED 

 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
NYE COUNTY, NEVADA et al.     )  

)  
v.           )  No. 13-1260  

)  
U.S. NUCLEAR REGULATORY COMMISSION, et ano. )  
 

RESPONDENTS’ REPLY TO PETITIONERS’ RESPONSE TO 
RESPONDENTS’ MOTION FOR EXTENSION OF TIME 

 
 In their Response,  Petitioners first misstate the agreement proposed to the 

NRC in exchange for a Petitioners’ agreement to Respondents’ requested extension 

of time.  Second, Petitioners incorrectly allege that the continued presence of the 

Chairman will infect the Commission’s “deliberations” on the restart of the Yucca 

Mountain adjudicatory proceeding.  Finally, Petitioners ignore Respondents’ 

representation, as officers of the Court, that the Commission will not reach a 

decision for at least a month.  Petitioners’ arguments do nothing to undermine the 

fact that they will not suffer harm if the Court grants our modest request for a six-

day extension of time.  We address those items seriatim. 

 First, Petitioners allege that the Respondents rejected an offer under which 

Petitioners would agree to the requested extension.  Response at 2.  But 

Petitioners’ email demanded two concessions: the Chairman would agree not to 

participate in any decision-making regarding the Yucca Mountain proceeding, 
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“AND the remaining quorum of the NRC agrees to continue with expeditious 

restart of the licensing proceeding.” (emphasis in original).  That demand required 

a formal vote from the remaining Commissioners to “expedite” the licensing 

process; it was not a statement (as represented by Petitioners, see Response at 2) 

that the other three Commissioners merely be “allowed” to consider any restart 

options developed after review of the pleadings.  Petitioners’ demand was not only 

was impracticable under available time constraints, but appeared to be an attempt 

to force the agency to take a specific approach to restart of the proceeding favored 

by the Petitioners.  Thus, Respondents did not accede to Petitioners’ “offer.”   

Second, contrary to their claims of “infection,” Petitioners have not 

demonstrated any irreparable injury that will occur in the near term, certainly not 

before October16 (which would be the due date for their response under a normal 

briefing schedule) if an injunction does not issue.  Petitioners appear to argue that 

the Chairman is all-powerful, all-controlling, and can over-rule the other three 

Commissioners on any and every issue that might arise – even administrative 

matters not part of the adjudicatory process.  These assertions not only overstate 

the Chairman’s authority but denigrate the other Commissioners as well.  And they 

ignore the presumption that all agency officials – not just Chairman Macfarlane but 

the other Commissioners as well – are entitled to “a presumption of honesty and 
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integrity in those serving as adjudicators ….” Withrow v. Larkin, 421 U.S. 35, 47 

(1975). 

The Commission has now received numerous responses to the August 30 

Order and may receive more – not to mention any responses that might be 

received.  Analysis and review of those pleadings, coupled with any necessary 

internal reviews, will – as we noted in our Motion – take weeks, not days.  Next, 

options will be developed for the Commissioners’ consideration with regard to the 

various possible “paths forward” in the proceeding.  And as we noted in our 

Motion, a Commission decision on the ultimate path forward will not take place 

for at least a month – ample time for this Court to receive pleadings in this case on 

a normal “Motion schedule” and reach a considered judgment.  In short, this Court 

will have time to issue a decision on the Chairman’s recusal long before a formal 

vote on the matter is taken.  Given that Petitioners have an ample remedy in this 

Court if they disagree with the result of the Commission’s decision (which will not 

occur for at least a month), it is entirely inappropriate – and presumptuous – of 

them to dictate what the Chairman or her colleagues should be permitted to do. 1   

Petitioners also claim that they should be excused for taking over two weeks 

to bring this action, thereby creating an “emergency” situation.  But the pleadings 
                                                
1 Petitioners state that our Extension Motion “suggests that NRC may begin 
deliberations earlier [than, we presume, October 10, although that is not made 
clear]” We are not aware of any suggestion in our Motion to that effect. To the 
extent that formal deliberations are referenced, that suggestion is simply wrong. 
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filed by Petitioners in this Court are required to raise the same issues as the 

pleadings filed before the Chairman.  Response at 4-5.  It is difficult to 

comprehend how the Petitioners, having decided to seek the Chairman’s recusal, 

and possessing pleadings that must be mirrored in their filings before this Court, 

can claim – with a straight face – that over two weeks were needed to decide to 

seek judicial review of the Chairman’s decision and that this delay did not 

contribute to any “emergency” that they now allege exists.   Their position is even 

more outrageous given their refusal even to permit the Commission to have a grand 

total of 13 days to respond to their combined filings.   

Finally, Petitioners decry the need to comply with Rule 18(a) of the Federal 

Rules of Appellate Procedure and Circuit Rule 18(a) (“it is unclear what effect the 

stay of a decision denying recusal would have[.]” Response at 5, emphasis in 

original).  But compliance with the Federal Rules – and this Court’s Rules – is not 

optional; it is mandatory.  And the effect of a stay of the Chairman’s decision is, 

indeed, quite clear.  Quite simply, Petitioners could have asked the Chairman to 

stay her decision and recuse herself for a matter of weeks pending review of their 

Preliminary Injunction request – i.e., the first part of the “offer” Petitioners made 

on Friday.  That submission would have satisfied the requirement of the Rules – 

and would have been seriously considered.  But that simple request was never 

made – or even offered as a condition of agreement for this extension request.   
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CONCLUSION 

 For the foregoing reasons, this Court should grant the requested extension of 

time and allow the parties to file pleadings on a normal motion schedule in 

accordance with the Federal Rules of Appellate Procedure.  Under that approach, 

Respondents’ Response would be due October 9, 2013 and Petitioners’ Reply due 

on October 16, 2013.   

      Respectfully submitted,  
 
 
      __s/Andrew P. Averbach__ 
      ANDREW P. AVERBACH 
      Solicitor 
 
      __s/Jeremy M. Suttenberg__ 
      JEREMY M. SUTTENBERG 
      Attorney 
 
      __s/Charles E. Mullins__ 
      CHARLES E. MULLINS 
      Senior Attorney 
      Office of the General Counsel 
      U.S. Nuclear Regulatory Commission 
      11555 Rockville Pike 
      Rockville, Maryland 20852 
      (301) 415-1618 
      charles.mullins@nrc.gov  
 
October 1, 2013 
 
Filed by CM/ECF 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on October 1, 2013 I filed the attached Respondents’ 

Reply to Petitioners’ Response to Respondents’ Motion for Extension of Time in 
Case No. 13-1260 with the U.S. Court of Appeals for the District of Columbia 
Circuit by filing the same with the Court’s CM/ECF filing system. That method is 
calculated to serve:  
 
Robert M. Andersen    Thomas R. Gottshall  
Christopher B. Clare   S. Ross Shealy   
Clark Hill PLC     Haynesworth Sinkler Boyd, P.A.  
601 Pennsylvania Ave. N.W.   Post Office Box 11889  
Washington, D.C. 20004    Columbia, S.C. 29211-1889  
 
Alan Wilson  
John W. McIntosh  
Robert D. Cook  
Office of the Attorney General  
Post Office Box 11549  
Columbia, South Carolina 29211  
 
Willaim Henry Davidson, II  
Kenneth Paul Woodington  
Davidson & Lindeman, P.A.  
1611 Devonshire Dr., 2nd Floor  
Post Office Box 8568  
Columbia, S.C. 29202-8568  
 
Respectfully submitted,  
 
__s/Charles E. Mullins__  
CHARLES E. MULLINS  
Senior Attorney  
Office of the General Counsel  
U.S. Nuclear Regulatory Commission  
11555 Rockville Pike  
Rockville, Maryland 20852  
 
DATED: October 1, 2013.   
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