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' UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Ivan W. Smith. Chairman

Dr. Cadet H. Hand _
Dr. Emmeth A. Luebke"

In the Matter of )

' . o g » ) Docket Nos. 50-361 OL
SOUTHERN CALIFORNIA EDISON- ) : . 50-362 OL

COMPANY, ET AL. ) /7

T ) ey

(San Onofre Nuclear Generating ) Sig

Station, Units 2 and 3) ) [

' | 4.,
' MEMORANDUM AND ORDER | Dy
(August 27, 1980) 7 *a

The purpose of this order is to‘establishpa schedulevfor

the closing of discovery.
| Selsmlc

Intervenor, Friends of the Earth (FOE), in- 1ts July 28
.Memorandum regardlng Tlmetable for Dlscovery requests: a schedule
which would permlt an unrestrlcted discovery program on seismic
issues. untll 30 days follow1ng approval and acceptance by the
ACRS of the staff s f1na1 supplement to its SER on seisnic
matters. 1d. p. 3—8. ‘The applleantfwouldvterminate discovery
on seismic iSSuesvon.September 30 .except fbr'diecover& based.
upon new 1nformat10n contalned in the SER or other papers, as

to Whlch dlscovery would be commenced w1th1n 30 days after 1ssuance l/

1/ Applicant's Brief on Approprlate Dlscovery Tlmetable,
August 11, 1980. A

800902005qv 9 sp/
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The staff recommends that discovery on seismic issues be per-

mltted until 30 days after the issuance of any staff SER or
2/

SER supplement contalnlng new 1nformat10n on selsmology

_The;staff:estlmates that its SER w1llﬂlssue,ear1y,1n October‘

1980. Tr. 186.
FOE's recommendation is unacceptablé because the close

of discovery depends upon an uncertain event and because it

would-pefmit‘dnrestricted discoVery-on seismology to take place

too late in the proceeding.

Considering the tlmetable for the issuance of the SER the

applicant' s proposaL which would brlng'about a brief hiatus in

discovery on seismology folldwing September 30, is unhecessariiy

complicated. The staff's proposal could leave in doubt the.
‘status of discovery based upon.previously'availablevinformation;.

and it too débends upon the happening of unceftain‘events;

In addition to requiring the parties to prepare timely for .
hearing, there are two practical advantages in seftingta

reasonably early cut-off date for discovery. ' First, by 1imiting

. the time available for discovery, excessive discovery demands are

curtailed..aSecond, as the hearing approaches, partiés should not

be distractéd from their trialkprepafétiOns by late'énd_bu}den-’

some discovery demands. , T

;2/ Staff Memorandum In ‘Response to Intervenors' Memorandum

Rerardlnc Tlmetab’e for Discovery, August 11, 1980 p 4- 5
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We have seen no indicatibnrthét fOE, of any pérfy,_has used
the very 1ong>discover& oppbftuhity in_this proceeding fo make
unreasonable'diécovery‘demhnds. Nor. do Wé have any basis to
 conclude that FOE is seeking an extended discovery period for
-thé puﬁpose of plécing-ité adversaries'at-a_litigative dis-
advantage;,uHOWever, FOE-indidates-in its'schédule.recommendations
that it anticipates a rather late and extensive discovery pro- |
gram oﬁ"seisﬁology.v_FOE,Memorandum, pp. 6-7. Some specific
cutoff date for discovery should be Set which balances the need
for diligence agaiﬁsvaOE's important discovery rights. The
boafd has already'diréctédithe parties to'proceed immediately
with the‘femainiﬁg‘discovery in:this préceeding. Tr. 235.

-With fhiS'in.minduthe parties may proceed with discovery
“;demands;on"seismoiogy ahd_geologi_until fhirty3days'following
the issuance of theisfaff's SER. During this period fhe dis~ -
co?ery requests,‘including notiéés of taking deposition, shall
.be served. ‘Depdsitions shall be noticed in time to assure their
completion within forty days foliowing the sérvice of the SER.

Theréafter discover&'on seiémic issues may be had‘on a
similar thirty;day and forty-day'schedule following'the service
of SER.suppleméhts or the availgbility'of other information.
Suchviate_discoVery shall be'aliowed only on infqrmatioh con-
ﬁéined in»the later pabers’which,COuid:nothifh reasonable
diligence ﬁavé been knowﬁ'earlier'to:the disCoVering party.

Later diSCOVery requests shall identify_the‘hewly available
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information upon which they are basedfahdAdemonstraté.why the late
discovery is jusfified;_ | |

| The board is aware that thié_order does not bj its éxpress
terms prohibit discovery on previously available information
after the issuance of the SER in fhat_if dées not.iimit dis-
covéfy.after the SER tovinformation contained in the. SER.
However we expect that the partiés will make a strong effoft to
serve discovery demaﬁds oﬁ previously available informatioﬁA
before the issuance of the SER. In considering motions to compel
discovery on seismic issues the board'will consider the moving
party's diligence in pursuing discovery-wifh this admonition in

mind.

3  Emergency.P1anning_

,‘FOE recémmends thaf discbvéfy-on‘emergenéy planning remain
apen until fhirty,dayS after applicant'sfemergenéy1p1ans sétisfy
'Cdmmission critéfia.. FOE Memorandum, p. 1. The staff points
out thaf FOE’s-propbsal'would require a<determinafion of the
legal sufficiency of applicant's emergency plans during dis-
covery in'advancevof fhe'heéring. Staff Memorandum, p. 5. 'Sfaff‘
and applicant bofh observé.that the e;efgéncyvplan.criteria may

depend upon whether the plan must.meet‘thefstandardsffor a-
o At 3/ .

~low-power license or a full-term operating license.

3/ Applicant's Memorandum on Discovery Schedule on Emergency
Planning, August 21, 1980, citing NUREG-0694,“pp.‘19, 25.
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’ Applicant}s proposal is'more practical. The rélevance of
discovery requests mﬁy depend upon whether applicant'seeks’to'
‘satisfy low=-power requirements or full-term operating-license'
requifements. | - | |

The board will permit diséovery on emergency planning
folloﬁing_thé service of applicant's emergency plan on the same’
thirty-day/forty-day bésis provided‘above on seismic issues, both
7with'respeét to-disc0vefy following the service of éppliéant's
emergency plan and with respect to information made available
after the service'of the emergeﬁcy_plan.b

THE ATOMIC SAFETY AND
LICENSING BOARD

=

Ivan w. Smlth Chalrman‘

Bethesda, Maryland

August 27, 1980




