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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD < 

In the Matter of ) 

SOUTHERN CALIFORNIA EDISON COMPANY, ) Docket Nos. 50-361 OL 
ET AL. ) 

(San Onofre Nuclear Generating ) 
Station, Units 2 and 3) ) 

NRC STAFF'S OBJECTION TO PREHEARING CONFERENCE ORDER 

On May 8, 1981, the Atomic Safety and Licensing Board issued a 

Prehearing Conference Order (Order) ruling, inter alia, on participation 

by legal interns on behalf of Intervenor Friends of the Earth, et al.  

(FOE) (Order at 3-4).  

In accordance with 10 CFR § 2.752(c) and as provided by the Order, 

the NRC Staff submits an objection to that portion of the Order which 

authorizes participation by legal 'interns-1/, and urges that the Licensing 

Board reverse its ruling on this matter.  

1/ Although the Licensing Board's Order was received in the Mail Room 
of the Office of the Executive Legal Director late in the afternoon 
on May 8, 1981, Counsel for the Staff did not obtain a copy until 
after the close of business on that date. Consequently, the Staff 
has computed its time for filing objections to the Order commencing 
on May 11, 1981.  
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I.  

At the prehearing conference on April 29, 1981, Counsel for FOE 

requested that several unidentified law students, enrolled in the 

University of San Diego Law School Legal Clinic be permitted to 

participate directly in the presentation of FOE's direct case a4id in 

cross-exanination of witnesses for the other parties, under his direct 

supervision (Tr. 285-287).  

Both the Staff and Applicants opposed FOE's request arguing that 

what FOE sought was contrary to the explicit provisions of a Commission 

regulation, specifically 10 CFR §2.713, which provides the only ways 

in which a person may appear in a representative capacity in Commission 

proceedings, and, further, that'such participation was particularly 

inappropriate in this proceeding in light of its complex and technical 

nature (Tr. 287-292).  

Rejecting the arguments of the Staff and Applicants, the Licensing 

Board, in its Order, authorized participation by legal interns, subject 

to the Licensing Board's discreton to terminate such participation if, 

in the judgment of the Licensing Board, its continuation would cause 

undue delay or otherwise prejudice the orderly conduct of the proceeding 

(Order at 3-4).  

II.  

Section 2.713(b) of 10 CFR Part 2 specifies who may appear in a 

representative capacity in NRC adjudicatory proceedings:
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"(b) Representation. A person may appear in an adjudication 

on his or her own behalf or by an attorney-at-law. A partnership, 
corporation or unincorporated association may be represented by a 
duly authorized member or officer or by an attorney-at-law. A 
party may be represented by an attorney-at-law provided the 
attorney is in good standing and has been admitted to practice 
before any Court of the United States, the District of Columbia, 
or the highest cour of any State, territory, or possession of 
the United States."

With respect to the powers of the presiding officer, the Commission's 

Rules of Practice provide, in pertinent part: 

"§ 2.718 Power of presiding officer.  

A presiding officer has the duty to conduct a fair and 
inpartial hearing according to law, to take appropriate action 
to avoid delay, and to maintain order. He has all powers 
necessary to those ends, including the powers to: 

(e) Regulate the course ?f the hearing and the 
conduct of the participants." 

2/ This regulation cannot be viewed as a long-ignored provision which 
has not received contemporary consideration by the Commission for 
purposes of maintaining its currency. In fact, 10 C.F.R. § 2.713 
was amended on November 21,- 1980 (45 Fed. Reg. 69877) in part to 
"clarify who may appear before NRC in a representative capacity." 
"The Commission has, determined that the words 'or officer' should 
be added to the second sentence of § 2.713(b), following 'duly 
authorized member'." "The clarification makes clear that a 
partnership, corporation or unincorporated association may be 
represented by a duly authorized officer as well as by a member or 
attorney and reflects both actual practice and the intent of the 
rule." (Emphasis theirs) 

3/ The discretionary powers provided to the presiding officer to regulate 
the course of the proceedings were designed by the Commission "to 
reflect its intent that such proceedings be conducted expeditiously 
and its concern that its procedures maintain sufficient flexibility 
to accomodate that objective." 10 CFR Part 2, Appendix A. Even the 
broad authority of the presiding officer to control the course of 
the proceeding is not unbridled, however. Offshore Power Systems 
(Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 204-206 (the 
Appeal Board vacated a licensing board order scheduling the presen
tation of staff environmental documents as inadequately founded.)



e S 
-4

Licensing Boards possess only such powers as have been conferred 

upon them by the Commission either by regulation or otherwise (e.g_ in 

the notice of hearing for the specific proceeding or by adjudicatory 

order). Carolina Power and Light Company (Shearon Harris Nuclear Power 

Plant, Units 1, 2, 3, and 4) CLI-80-12, 11 NRC 514, 517 (1980); Carolina 

Power and Light Company (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, 

and 4), ALAB-577, 11 NRC 18, 25 (1980); Public Service Company of Indiana 

(Marble Hill Nuclear Generating Stations, Units 1 and 2), ALAB-316, 3 NRC 

167, 170-71 (1976). Clearly, the Commission has not delegated to the 

boards the authority to amend the rules of procedure on a case-by-case 

basis. As the Commission noted in Baltimore Gas and Electric Company 

(Calvert Cliffs Nuclear Power Plant), 4 AEC 243, 244 (1969): 

Our licensing regulations - which are general in their 
application and which are considered and adopted in public 
rulemaking proceedings wherein the Commission can draw on the 
views of all interested persons - are not subject4 o amendment 
by boards in individual adjudicatory proceedings.

It is equally clear that the Board's authorization of supervised 

participation of legal interns, who are neither attorneys-at-law nor 

officers or members of FOE, contrary to the express requirements of 

10 C.F.R. § 2.713(b) under of its authority to control the course of the 

hearing pursuant to 10 C.F.R. § 2.718, stands the Commission regulations 

4/ Under current regulations, there can be no challenge to the Commis
sion's regulations by discovery, proof, argument or other means 
except in accordance with the procedures set forth in 10 C.F.R.  
§ 2.758. Philadelphia Electric Co. (Limerick Generating Station, 
Units 1 and 2), ALAB-262, 1 NRC 163, 204 (1975); Potomac Electric 
Power Co. (Douglas Point Nuclear Generating Station, Units 1 and 2), 
ALAB-218, 8 AEC 79, 88-89 (1974).
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on their head.5_ Accordingly, interpretation of the regulation such as 

the Licensing Board has engaged in, is, in light of the unambiguous 

language of the regulation itself, clearly unwarranted. Moreover, 

permitting representation of an organization by a non-attorney who is 

neither a member nor an officer of the organization constitutel an 

impermissible exception to the regulations contrary to the provisions of 

10 CFR 2.758, a provision with which FOE (which has the burden) has made 

no attempt to comply with.-6/ 

The Licensing Board has exceeded its discretion by authorizing such 

practice, irrespective of its rational that Federal and state courts/ 

have permitted supervised legal intern practice, and that it 

"...believe[s] that the supervised intern concept should at least be 

given a trial..." (Order, p. 4). Such action is of a nature which 

warrants consideration by the Commission itself; it simply has not been 

delegated to licensing boards.  

5/ It is clear that the experiment authorized by the Licensing Board is 
peripheral to its mandate to conduct proceeding with efficiency and 
economy. There is no reason, however, why the legal interns may not 
assist Mr. Wharton in the preparation of FOE's case in every way 
short of doing the things only a lawyer can do under the rules.  

6/ Note also that even under 10 CFR § 2.758(d), the Licensing Board 
must certify the matter to the Commission for its resolution.  

7/ We note in passing that we are advised by the U.S. Attorney's Office 
in the Southern District of California that the Federal courts in 
the State of California do not permit supervised participation of 
legal interns, although participation by properly certified interns 
is permitted in the California state courts.



-6

III.  

Based on the foregoing discussion, the Licensing Board should 

reconsider and reverse its ruling that permits supervised participation 

of legal interns on behalf of FOE.  

Resp ctfully submitted, 

Edward G. Ketchen 
Cou el for NRC Staff 

Lawrence J. andler 
Deputy Assistant Chief Hearing Counsel 

Dated at Bethesda, Maryland 
this 21st day of May, 1981
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