
 
 
 

October 31, 2013 
 
MEMORANDUM TO: Chairman Macfarlane 
 Commissioner Svinicki 
 Commissioner Apostolakis 
 Commissioner Magwood 
 Commissioner Ostendorff 
 
FROM: Roy P. Zimmerman, Director    /RA/ 
 Office of Enforcement 
 
SUBJECT: RESPONSE TO SRM-SECY-12-0047 REGARDING A  
 POTENTIAL REVISION TO ENFORCEMENT POLICY  
 
 
PURPOSE: 
 
The purpose of the memo is to provide the Commission with the staff’s evaluation of a possible 
revision to the Enforcement Policy that would add to the variety of sanctions available for 
enforcement actions against individuals.  The staff considered comments from internal and 
external stakeholders in developing its conclusion. 
 
BACKGROUND: 
 
In SECY-12-0047, “Revisions to the Nuclear Regulatory Commission Enforcement Policy,” 
dated March 28, 2012 (Agencywide Documents Access and Management System (ADAMS) 
ML12045A025), the staff stated that it intended to evaluate the potential benefit of enhancing 
the sanctions available for enforcement actions involving individuals.  Staff further stated that, 
based on its evaluation, the staff might in the future propose changes to the Enforcement Policy 
to the Commission.  Currently, when the agency takes enforcement action against an individual, 
the staff normally issues either a notice of violation (NOV) or an order prohibiting involvement in 
U.S. Nuclear Regulatory Commission (NRC)-licensed activities (i.e., a ban).  The staff saw 
value in considering whether other sanctions should be available toward individuals recognizing 
there is a large difference in impact to an individual between a NOV and a ban from 
NRC-licensed activities.  The initial determination of the duration of a ban is normally based on 
the significance of the underlying violation and the individual’s level of responsibility in the 
organization.  Currently, the NRC typically bans an individual for 1, 3, or 5 years; however, the 
agency has imposed longer bans in particularly egregious cases.  The Enforcement Policy does 
not provide that level of specificity but, instead, states that normally the period of suspension 
would not exceed 5 years.  The NRC normally does not impose civil penalties against  
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individuals, consistent with a basic tenet in Section 4.0 of the Enforcement Policy that licensees 
are held responsible for acts of their employees.  However, under Section 234 of the Atomic 
Energy Act of 1954, as amended, the NRC has the authority to impose civil penalties on 
individuals who violate the NRC’s deliberate misconduct rule.  
 
In SECY-12-0047, staff also discussed two possible additional sanctions: (1) a ban of 6 months 
(i.e., less than a year) or (2) a modest civil penalty instead of a ban.  The consideration of 
adding an option to use a ban of 6 months arose from recent cases where the staff was 
challenged on whether a notice of violation or a 1-year ban was the most appropriate 
enforcement sanction.  Also, the staff recognized that in some situations, individuals would likely 
elect to pay a civil penalty rather than potentially expose their livelihood to even a 1-year ban.   
 
In SRM-SECY-12-0047, “Revisions to the Nuclear Regulatory Commission Enforcement Policy,” 
dated November 28, 2012 (ADAMS Accession No. ML12333A301), the Commission 
acknowledged the staff’s intention to evaluate potential future revisions of the Enforcement 
Policy regarding issuance of orders banning individuals from NRC-licensed activities for periods 
of less than 1 year and expanding the use of civil penalties in cases involving deliberate 
misconduct by individuals.  The Commission stated that the staff should carefully consider and 
provide a full and well-developed evaluation of the potential implications and potential benefits 
of such revisions to the NRC Enforcement Program.  The Commission specified that the staff’s 
evaluation should consider the following areas: 
 

• The risk of diminishing the impact of imposing a ban, or imposing civil penalties so small 
that they downplay the seriousness of a violation. 

• The difficulty in maintaining the clarity, consistency, and certainty of the process while 
attempting to weigh different sets of circumstances to determine appropriate periods of 
time for such bans. 

• The fact that a ban of any length of time may have serious consequences for the 
individual who is banned. 

 
DISCUSSION: 
 
In a Federal Register notice (FRN) dated July 23, 2013 (78 FR 44165), the staff solicited 
comments from stakeholders on a potential revision to the NRC Enforcement Policy regarding 
the concepts of issuance of orders prohibiting involvement by individuals in NRC-licensed 
activities (banning) for less than 1 year and expanding the use of civil penalties in cases 
involving deliberate misconduct by individuals.  The period for submitting comments expired on 
September 23, 2013.  The FRN also posed several questions, including questions related to the 
Commission’s concerns as stated in SRM-SECY-12-0047. 
 
The staff subsequently received comments from two external stakeholders: (1) the Veterans 
Health Administration (VNA) National Health Physics Program (NHPP) and (2) the Nuclear 
Energy Institute (NEI).  In addition, the staff received comments from four NRC offices.  The 
stakeholder comments were consistent and affirmed that the NRC’s existing enforcement 
program contains ample flexibility and methods to disposition violations of the deliberate 
misconduct rule by individuals.   
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STAKEHOLDER FEEDBACK: 
 
In general, stakeholders did not support a revision to the Enforcement Policy because of the 
following reasons: 
 

1) The NRC already has ample methods and approaches to use when dispositioning 
apparent violations by individuals of the deliberate misconduct rule.  For instance, the 
NRC offers individuals in apparent violation of the deliberate misconduct rule the 
opportunity to participate in the NRC’s Alternative Dispute Resolution (ADR) process in 
which an individual sanction can include a ban for less than 1 year or issuance of a civil 
penalty. 
 

2) It would be difficult to craft a formula for specific individual civil penalty amounts and 
duration of bans less than 1 year that would result in a transparent, consistent, and 
predictable approach to dispositioning violations of the deliberate misconduct rule.  
Additionally, it would be difficult to ensure that a civil penalty assessed against an 
individual was paid by the individual and not the employer.  This may result in the 
potential erosion of the deterrent effect of enforcement sanctions and public confidence 
in the NRC enforcement process.   
 

3) Modest civil penalties and reduced ban durations could result in a change to thresholds 
for issuing an individual enforcement action in cases where individuals currently may or 
may not receive a notice of violation.  With these additional options, some cases may 
result in a modest civil penalty or reduced duration ban being issued which is in contrast 
with the Enforcement Policy philosophy that enforcement actions against individuals are 
rare. 
 

4) Small, individual civil penalties and bans of less than 1 year could place a diminutive 
value on safety culture and reduce the deterrent effect of the inspection and 
enforcement process.  Stakeholders further indicated that the implementation of smaller, 
individual penalties and bans of less than a year could possibly create “a cost/benefit 
atmosphere” in which licensees and individuals may weigh whether to violate an NRC 
requirement.  The enforcement action could be perceived as down-playing the 
seriousness and significance of violations of NRC regulations.  The end result could be 
an erosion of safety culture not only at the individual employer and company levels, but 
subsequently at an industrywide level. 
 

5) As concerned individuals observe and report coworkers willfully violating NRC 
requirements and receiving minimal enforcement action in response by the NRC, the 
concerned individuals may be “chilled” from raising safety concerns because they may 
feel nothing of substance comes from raising safety concerns to the NRC.  This could 
create a loss of confidence in the NRC’s Allegation Program.   
 

CONCLUSION: 
 
The staff does not intend to propose an Enforcement Policy revision to address issuance of 
orders banning individuals from NRC-licensed activities for less than 1 year or expanding the 
use of civil penalties in cases involving deliberate misconduct by individuals.   
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COORDINATION: 
 
The Office of the General Counsel has no legal objection to this recommendation.  The staff has 
informed NRC program offices, the regional offices, and the Office of the Executive Director of 
Operations of plans to maintain the status quo with regard to the Enforcement Policy.  These 
parties also have no objections. 
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