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October 22, 2013 

 

UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

 

In the Matter of ) 
 ) 
 ) 
 ) 
 ) 
CHARLISSA C. SMITH ) Docket No.  55-23694-SP 
 ) 

) 

) 

  ) 
(Reactor Operator License for Vogtle ) 
Electric Generating Plant)   ) 
 

C SMITH’S RESPONSE TO THE NRC STAFF MOTION TO STRIKE  

 

The NRC staff responded to the submittal of C. Smith’s reply, to the NRC’s proposed finding of 

facts and conclusions of law, by requesting a motion to strike the petitioners reply (on October 

7, 2013).  The NRC Staff requested that the Atomic Safety and Licensing Board either strike the 

reply, strike specific portions of the reply or allow the Staff to file a reply to Ms. Smith’s proposed 

findings of fact and conclusions of law1.  Pursuant to 10 CFR 2.323, the petitioner has 10 days 

to respond to the motion.  This response is submitted beyond the 10 days based on the Notice 

of the Secretary stating that “All filing deadlines ……….. are therefore automatically extended2” 

due to the government shutdown. The Notice of the Secretary, dated October 10, 2013, stated 

“All filing deadlines affected by the shutdown……have been extended by eight days3”.  

____________________________________________________________________________ 
1 – ML13280A221, page 1  

2 – ML-13283A098, page 3 

3 – ML 13290A469, page 3  
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 C. Smith’s submittal is in compliance with the time requirements based on the previously 

mentioned orders.   

The Board’s order, dated July 3, 2013, provided a time requirement for both parties to submit 

their findings of fact and conclusion of law4.  The order did not address any changes to the 

criteria for the submittal of a reply as mentioned in 10 CFR 2.712.  Because no information 

amended the time requirement for the reply, it was assumed there was not an “otherwise noted” 

requirement for the third statement under 10 CFR 2.712(a).  The regulation does not imply that 

a replacement of any portion will equate to the replacement of the entire regulation.  Statement 

(1) and (2) were “otherwise noted” in the boards order.  C. Smith request that the Board rule in 

her favor and allow the reply in its entirety to the NRC’s proposed finding of fact or conclusion of 

law in accordance with 10 CFR 2.712 (a)(3).  In addition C. Smith request that the NRC Staff is 

not granted a reply, as they do not bear the burden of proof.   

Background 

The Board was established on January 4, 2013 to preside over C. Smith demand for a hearing.  

The petitioner was granted a hearing on February 19, 2013.  The Board issued an order to 

submit statements of position, pre-filed testimony and exhibits by May 1, 2013.  The NRC staff 

would then file 30 days later and C. Smith would rebut within thirty days of the NRC Staffs 

submittal.  An evidentiary hearing was scheduled for July 17-18, 2013. The July 3, 2013 order 

identified “The parties shall file proposed findings of fact and conclusions of law sixty days after 

receipt of the transcript of the evidentiary hearing.”  At the conclusion of the hearing the Board 

referred C. Smith to 10 CFR 2.712.  After the evidentiary hearing was over, the NRC Staff 

provided the public version of the individual exam reports, via EIE, of the remaining 2011 

candidates that passed as well as the only individual (African American female) that failed the 

2011 exam (this was the first time this info was made available to the petitioner)5. C. Smith and 

4 – ML13184A245, page 2  
5 – ML13203A141, page 16 
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the NRC Staff submitted proposed findings of facts and conclusion of law within the specified 

time requirement identified in the order.  C. Smith replied to the NRC Staffs reply within 5 days 

as identified in 10 CFR 2.712 (a)(3).    

Discussion 

The Boards order dated July 3, 2013 states6:   

The parties shall file proposed transcript corrections thirty days after receipt of 

the transcript of the evidentiary hearing. The parties shall file proposed findings 

of fact and conclusions of law sixty days after receipt of the transcript of the 

evidentiary hearing. 

10 CFR 2.712 (a) states:   

(a) Any party to a proceeding may, or if directed by the presiding officer shall, 

file proposed findings of fact and conclusions of law, briefs and a proposed form 

of order or decision within the time provided by this section, except as 

otherwise ordered by the presiding officer (emphasis).  

(1) The party who has the burden of proof shall, within thirty 

(30) days after the record is closed, file proposed findings of 

fact and conclusions of law and briefs, and a proposed form 

of order or decision. 

(2) Other parties may file proposed findings, conclusions of 

law and briefs within forty (40) days after the record is 

closed. 

(3) A party who has the burden of proof may reply within 

five (5) days after filing of proposed findings and conclusions 

of law and briefs by other parties. 

___________________________________________________ 

6 – ML13184A245, page 2  



4 | P a g e  

 

The NRC Staff identified that the Board’s scheduling order and statements during the hearing 

would “complete the adversarial phase of this proceeding7”.  The “reply” is an apart of the 

finding of fact and conclusion of law.  The NRC Staff’s position is a reply was not applicable 

because it was not mentioned in the order.  The Board’s order provided a time requirement for 

both parties to submit their findings of fact and conclusion of law.  The order did not address any 

changes to the criteria for the submittal of a reply.  Because no information amended the time 

requirement for the reply it was assumed there was not an “otherwise noted” requirement for the 

third statement.  The regulation does not imply that the replacement of any portion of 10 CFR 

2.712 in an order will equate to the replacement of the entire regulation.  Statement (1) and (2) 

were “otherwise noted” in the boards order.   

The NRC Staff uses the example of a recently denied request, dated September 17, 2013, to 

submit additional evidence into the record as a reason to deny C. Smith’s reply8.  The NRC Staff 

does not make an equal comparison between the two documents.  The NRC Staff document 

was a “motion” to submit additional evidence.  The Board allowed the record to stay open and to 

allow all parties an opportunity to reply to BRD-013. The exhibits submitted and denied were 

inconsistent because they did not respond to the BRD-013.  The NRC’s motion to add additional 

exhibits was inconsistent with the regulation, timeliness and the Board’s order9.   The Board’s 

order dated September 17, 2013 states that “10 C.F.R. § 2.326, which governs the reopening of 

a closed record, does not apply to the Staff’s Motion10”.  It also states that “The hearing in this 

proceeding was conducted under 10 C.F.R. Subpart L11”.  The NRC’s motion was not supported 

7 – ML13280A221, page 3 

8 – ML13260A465 – Board Decision, 13228A085- Motion submitted by the NRC Staff 

9- ML13260A465 

10- ML13260A465, page 4 

11 - ML13260A465, page 4   
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 by any order, procedure or regulation12.  C. Smith submittal of the reply to the NRC Staffs 

finding of facts and conclusions of law was in accordance with 10 CFR 2.712 (a)(3) because C. 

Smith has the burden of proof and the Boards order did not “otherwise note” any changes to the 

reply or statement (3) of 10 CFR 2.712(a)(3).     

The NRC Staff also argues that 10 CFR 2.712 is a three step filing process13.  The regulation 

does not identify that if any portion is changed that the entire regulation is to be replaced.  It 

states “Any party to a proceeding may, or if directed by the presiding officer shall, file proposed 

findings of fact and conclusions of law, briefs and a proposed form of order or decision within 

the time provided by this section, except as otherwise ordered by the presiding officer.  An 

“otherwise noted” change was noted for the statement 1 and 2 of 10 CFR 2.712 (a).  No 

statement exist identifying that a change in time will occur/not be permitted or is “otherwise 

noted” in reference to statement 3 of 10 CFR 2.712 (a).  C. Smith assumed that no changes 

means that the rest of the regulation applies as written.   

 

The NRC Staff also request that if C. Smith is granted the reply (governed by 10 CFR 2.712), 

that the NRC staff should also be allowed five days to reply to C. Smith finding of fact and 

conclusions of law14.  It must be noted that C. Smith reply is identified in regulation 10 CFR 

2.712 (a)(3) because she has the burden of proof. The NRC’s request for a reply is not identified 

in the regulation.  Additionally the NRC Staff made the same request earlier in the hearing 

process, when the times for submittal of the statements of position and pre-filed testimony was 

established15. The NRC Staff request was “Could we have a short period to rebut her rebuttal?”   

12 – ML13260A465 

13 – ML13280A221, page 4 

14 – ML13280A221, page 4  

15 – ML13078A160, page 72-73  
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The transcript further identifies the Board pointed out that “the person with the burden of proof 

normally gets the last word16”.  The Board offered the NRC staff an opportunity to provide “some 

different thoughts about that17”.  The NRC Staffs reply was “No, I'm not going to argue with you 

about the burden of proof”18. 

The NRC Staffs final argument is that C. Smith reply contain new proposed fact and arguments. 

The NRC Staff also identifies that new arguments may not be raised for the first time in a reply 

brief (in reference to previous documents).  The NRC Staff makes no reference to the new 

arguments that they provided in their proposed findings of fact and conclusions of law in 

reference to sex bias, discrimination, suing, accusations/allegations extended to C. Smith 

facility, and additional discussion about the African American female (in their recent filing)19.  C. 

Smith reply was in response the NRC Staff document.  In C. Smith’s earlier reply on the 

statements of position, a conscious effort was made not the mention the other African American 

female and to keep the details consistent with C. Smith’s complaint in this hearing20.  When the 

opposing party used the African American females’ denial status in 2011 to create an 

impression of “fair treatment” by leaving out important characteristics about her21, then C. Smith 

was left with an unfair advantage.  It must be noted that the NRC Staff started the initial 

conversations about “the individual” (African-American female).  Identifying that C. Smith and 

“the individual” (African American female)22 were the two worst/least competent operators.  C. 

Smith simply clarified the information that was reported by the NRC Staff23.   

16 – ML13078A160, page 72-73 

17 – ML13078A160, page 72-73 

18 – ML13078A160, page 72-73 

19 – ML13266A429, page 58 – 61; page 127-129 

20 – ML13121A532 

21 – ML13151A437, page 34-35 

22 – ML13151A437, page 34 

23 – ML13182A098, page 18 
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The NRC Staffs recent filings contained additional discussion about sex bias, discrimination, 

information on how to sue, etc…. was all new24.  C. Smith has made it clear from the first filing 

that she was treated differently25.  As the hearing has progressed, documents have surfaced 

(after attempts to avoid disclosure), procedures were made available (that were not previously 

known), a detail study of the NUREG 1021 occurred and C. Smith had an opportunity to read 

the other African American females 2011 individual exam report for the first time (disclosed after 

the hearing).  The discovery of the additional information made it clear that a lot of the behaviors 

were similar, deliberate and inappropriate.  Regardless of C. Smith belief of “why” she was 

treated differently, it has not been stated.  C. Smith had identified that she “was” treated 

differently.  It should not matter (in this proceeding) why……..because if there was misconduct, 

inconsistent practices, noncompliance of the procedure and an increased amount of unethical 

behaviors then it should be obvious that C. Smith was graded more severely than her peers and 

the failure was unwarranted.  UNWARRANTED REGARDLESS OF THE REASON.   

The NRC Staff also makes reference to C. Smith’s employer.  The Staff attempts to extend the 

allegations to include C. Smith’s employer26.  C. Smith allegations have been exclusive to the 

NRC.  The NRC Staffs attempts to create the impression of shared allegations made by C. 

Smith creates an negative impression towards the facility that is not accurate and creates a 

level of discomfort for the petitioner.   

All information presented in the reply is in response to arguments presented in the NRC Staffs 

finding of facts and conclusions of law.  Each response in C. Smith’s reply starts with “in 

response to paragraph27”.  Each argument is tailored specifically to respond to the information  

24 – ML13266A429, Page 58-61, page 127-129 

25 – ML13006A010, page 1 

26 – ML13266A429, page 15  

27 – ML13272A006 
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presented in the applicable paragraph.  The NRC staff presented new information and expects 

that the reply not contain any new elements.  The arguments presented are consistent with the 

arguments that C. Smith has presented since the initiation of this hearing.   

The NRC Staff’s arguments about the African American female stated that the first mention of 

her was in C. Smith’s reply (submitted in June 2013), to the NRC staff’s statements of position28.  

In comparison the NRC Staff withheld the email from Edwin Lea and did not disclose it until May 

31, 201329.  The first time that C. Smith mentioned the email was in the “reply” because it was 

the first time that the information was discussed/presented by the NRC Staff30.  In that case it 

was discussed for the first time on the May 31, 2013 filing, and replied to in the following filing 

(by C. Smith).  If the NRC Staff used the info about the African American female in a misleading 

method  (to imply there was not a similar issue) then C. Smith had the opportunity to reply, 

respond and clarify31.   

In response to C. Smith identifying that the other African American female was treated 

differently and the NRC Staffs reply that she (C. Smith) is not an advocate for the 

individual…….C. Smith did contact the African American female and received permission to 

disclose information in regard to her experience.  The focus had not been on the African 

American female but on the details describing how C. Smith was treated.  However if the NRC 

Staff chooses to bring up information that is inaccurate/misleading then there should be no 

issues with allowing C. Smith an opportunity to clarify.  In addition, some of the comments on 

the other African American female’s individual exam report was known to be inaccurate 

because C. Smith was a crew member on one of the scenarios.  After reading her report for the  

28 – ML13182A098, page 4-8 

29 – ML13204A275, page 697-698 

30 – ML13182A098, page 4-8 

31 – ML13151A437 
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first time, C. Smith immediately recognized details in the comments that were not accurate or 

information was left out.  This was based on firsthand knowledge, being a part of the same 

crew.  C. Smith’s replies have been specific to the arguments presented by the NRC Staff. 

 

Conclusion 

C. Smith request that the Board rule in her favor and allow the reply to the NRC proposed 

finding of fact and conclusion of law in accordance with 10 CFR 2.712 (a)(3).  C. Smith 

disagrees with the allowance of a reply by the NRC staff because a reply for the opposing party 

is not in accordance with 10 CFR 2.712, the Boards order or the principles surrounding the 

burden of proof.   C. Smith also request that the reply is accepted in its entirety to allow an 

adequate opportunity to respond the NRC Staff.  

 

 

       Respectfully  

       Charlissa Smith 
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UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

 

 

 

 
In the Matter of ) 
 ) 
CHARLISSA C. SMITH ) Docket No.  55-23694-SP 
 ) 
  ) 
(Reactor Operator License for Vogtle ) 
Electric Generating Plant)   ) 
 

Certificate of Service  

 

I hereby certify that copies of the foregoing C SMITH RESPONSE TO THE NRC’S MOTION TO 

STRIKE was provided to the NRC’s Electronic Information Exchange for service to those 

individuals on the service list for this proceeding.] 

. 

 

    

 

[Original signed by Charlissa Smith]               

]    

 

 

Dated at Grovetown, Ga 

this 22nd day of October 2013 


