
IN THE UNITED STATES COURT OF APPEALS  
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
NYE COUNTY, NEVADA et al.     ) 
          ) 
v.           ) No. 13-1260 
          ) 
U.S. NUCLEAR REGULATORY COMMISSION, et ano. ) 
 

RESPONDENTS’ MOTION FOR EXTENSION OF TIME 

 Pursuant to Rule 27 of the Federal Rules of Appellate Procedure, 

Respondents move this Court for an extension of the time within which to respond 

to the Petition for a Writ of Mandamus and Emergency Motion for Preliminary 

Injunction.1  Respondents U. S. Nuclear Regulatory Commission (NRC or 

Commission) and Dr. Allison Macfarlane, Chairman of the Commission, request 

that this Court grant Respondents until October 9, 2013 (the default period under 

this Court’s rules within which to file a response to a motion) to file a consolidated 

response to Petitioners’ filings because, as more fully described below, there is no 

reason that this Court must issue a decision on the expedited schedule claimed by 

Petitioners.  Respondents have consulted with counsel for Petitioners and 

Petitioners do not consent to the granting of this motion.    

                                                
1 Based upon the text of the Court’s order (and, specifically, its instruction that we 
file a combined response to the emergency motion and the petition for a writ of 
mandamus), we understand the Court to consider Petitioners’ claim as a request for 
mandamus relief rather than as a claim arising under the Nuclear Waste Policy Act.  
The parties would benefit from clarification by the Court if this understanding is 
incorrect. 
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 On September 26, 2013, Petitioners filed a “Petition for Expedited Review 

or in the Alternative Writ of Mandamus,” seeking review of a decision by 

Chairman Macfarlane not to recuse herself from participating in an adjudicatory 

proceeding now pending before the Commission involving the application to 

construct a high-level nuclear waste facility at Yucca Mountain, Nevada.  

Petitioners also filed an “Emergency Motion for Preliminary Injunction,” seeking 

to prevent Dr. Macfarlane “from taking any action whatsoever related to the 

[Yucca Mountain proceeding] until this Court has decided the merits of the 

Petition for Review.”  Motion at 1.  Petitioners requested that this Court rule on the 

motion before October 10, 2013, claiming that a Commission decision on how to 

proceed in light of this Court’s order in In re Aiken County, No. 11-1271 (Aug. 13, 

2013) would be issued by that date, and alleging that a ruling from this Court 

before that date was “necessary to ensure that Chairman Macfarlane …. does not 

influence NRC’s decision making during this crucial period.”  Id. at 2.   On 

September 27, 2013, this Court entered an order, before Respondents had 

articulated their position concerning the “emergency,” establishing a briefing 

schedule that requires Respondents to file their opposition to the Petition for a Writ 

of Mandamus and the Motion for a Preliminary Injunction on October 3, 2013, 

which is six days before a response to a motion would normally be due.   
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The expedited schedule that the Court adopted appears to be based upon an 

incorrect set of assumptions supplied by Petitioners and, in fact, the October 10th 

deadline is pulled from thin air.  The NRC solicited comments from participants to 

the adjudicatory proceeding on August 30, 2013, with comments due on September 

30.  Neither the Commission nor any NRC employee has ever represented that a 

decision concerning how to proceed will be forthcoming on October 10, and it is 

entirely speculative and unrealistic for Petitioners to presume as much.2 

Once all of the views of the participants to the Yucca Mountain adjudicatory 

proceeding have been filed, the agency will develop options and make a decision 

in due course.  But contrary to Petitioners’ suggestion, the filings do not present an 

open-and-shut issue that can only be resolved in the manner they propose.  Instead, 

the Commission has already received many differing views on how it should 

proceed, including views that conflict with Petitioners’ suggestions.  Resolution of 

these conflicting views will require a reasoned and responsible decisionmaking 

process that will take weeks, not days.  Accordingly, Respondents can represent to 

the Court that the Commission will not be in a position to issue an adjudicatory 
                                                
2 Petitioners’ suggestion that they “conferred” with counsel for the NRC about the 
October 10 date prior to filing their motion, see Motion at 1 n.1, is misleading at 
best.  Petitioners informed the NRC on September 25 that they intended to file an 
emergency motion and that one of the bases for their motion was that the 
Commission “will be making decisions on or about Oct. 10, 2013.”  Petitioners did 
not explain how they reached that date or “confer” with NRC counsel about it.  
Nor did they suggest that they would propose to the Court that it would somehow 
be necessary for the Court to issue a decision in this case before October 10.   
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decision on the “path forward” for at least a month.  This timeframe allows for all 

the pleadings in this case to be filed on a normal briefing schedule for a Motion for 

Preliminary Injunction (with Petitioners’ reply due on October 16) and for this 

Court to have ample opportunity to consider the parties’ filings, without the need 

for further expedition. 

Second, even assuming arguendo that Petitioners’ assertion of a need for 

expedition were correct (and it is not), they have created this problem themselves.  

The Chairman promptly issued her decision on recusal on September 9, 2013.  

Despite having filed their initial motion to recuse the Chairman within 10 days of 

the Aiken County decision, Petitioners waited 17 days before seeking review in this 

Court instead of challenging the Chairman’s decision promptly.  Thus, Petitioners 

cannot now be heard to argue that expedited treatment is needed to cure a problem 

that, to the extent that it exists at all, is of their own making.3  

Finally, Petitioners’ motion, and the premise that they are entitled to 

“emergency” relief, presupposes that their interests are being harmed by the 

Chairman’s presence on the Commission and the possibility that her views might 

somehow taint the Commission’s decisions or the decisionmaking process.  These 

                                                
3 Moreover, Petitioners did not seek a stay of the Chairman’s decision from her, as 
is contemplated by Rule 18(a) of the Federal Rules of Appellate Procedure and 
Circuit Rule 18(a).  Such a request might have avoided the need for Petitioners to 
file not only an “emergency” motion for a preliminary injunction but also an 
expedited briefing schedule.   
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arguments are based almost entirely on the conduct of the Chairman’s predecessor 

and what Petitioners claim is the likelihood that this Chairman will act in 

contravention of the law.  These concerns are ill-founded.  The conduct of a prior 

NRC Chairman is not at issue in this case, which solely concerns Petitioners’ 

assertion that Dr. Macfarlane, who was confirmed with the unanimous consent of 

the United States Senate after having answered questions about precisely the issue 

that Petitioners now raise, is incapable of applying her scientific expertise in an 

objective manner.   

Petitioners are entitled to advance their argument concerning recusal at an 

appropriate time (and we note that this Court has repeatedly held that the time to 

raise such concerns is after the issuance of a final decision).  But the Chairman is 

entitled to a presumption that she will discharge her duties in good faith.  

Moreover, Petitioners cannot use her predecessor’s conduct as an excuse to limit 

her ability to defend herself, or to manufacture an “emergency” that diverts critical 

resources away from the highly complex task of determining how to proceed in 

light of the Court’s mandamus order with severely limited funds.  Neither the 

Government nor the public is served by Petitioner’s unwarranted accusations. 

For the foregoing reasons, this Court should grant the motion for extension 

of time and, in accordance with the Federal Rules of Appellate Procedure and this 
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Court’s rules, extend the time within which to file a consolidated response to 

Petitioner’s filings until October 9, 2013.   

     Respectfully submitted, 

 
     __s/Andrew P. Averbach__ 
     ANDREW P. AVERBACH 
     Solicitor 
 
     __s/Jeremy M. Suttenberg__ 
     JEREMY M. SUTTENBERG 
     Attorney 
 
     __s/Charles E. Mullins__ 
     CHARLES E. MULLINS 
     Senior Attorney 
     Office of the General Counsel 
     U.S. Nuclear Regulatory Commission 
     11555 Rockville Pike 
     Rockville, Maryland 20852 
     (301) 415-1618 
     charles.mullins@nrc.gov  
 
 
Dated: September 30, 2013 
 
Filed by CM/ECF 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on September 30, 2013 I filed the attached Respondents’ 
Motion for Extension of Time in Case No. 13-1260 with the U.S. Court of Appeals 
for the District of Columbia Circuit by filing the same with the Court’s CM/ECF 
filing system. That method is calculated to serve:  
 
Robert M. Andersen    Thomas R. Gottshall  
Christopher B. Clare   S. Ross Shealy   
Clark Hill PLC     Haynesworth Sinkler Boyd, P.A.  
601 Pennsylvania Ave. N.W.   Post Office Box 11889  
Washington, D.C. 20004    Columbia, S.C. 29211-1889  
 
Alan Wilson  
John W. McIntosh  
Robert D. Cook  
Office of the Attorney General  
Post Office Box 11549  
Columbia, South Carolina 29211  
 
Willaim Henry Davidson, II  
Kenneth Paul Woodington  
Davidson & Lindeman, P.A.  
1611 Devonshire Dr., 2nd Floor  
Post Office Box 8568  
Columbia, S.C. 29202-8568  
 
Respectfully submitted,  
 
__s/Charles E. Mullins__  
CHARLES E. MULLINS  
Senior Attorney  
Office of the General Counsel  
U.S. Nuclear Regulatory Commission  
11555 Rockville Pike  
Rockville, Maryland 20852  
 
DATED: September 30, 2013 
 

USCA Case #13-1260      Document #1458637            Filed: 09/30/2013      Page 7 of 7


