
Page 1 of 1

PUBLIC SUBMISSION

Docket: NRC-2013-0159
Potential Revision to the Enforcement Policy

Comment On: NRC-2013-0159-0001
Enforcement Policy

Document: NRC-2013-0159-DRAFT-0003
Comment on FR Doc # 2013-17641

As of: September 24, 2013
Received: September 23, 2013
Status: PendingPost
Tracking No. ljx-87ru-zx4m
Comments Due: September 23, 2013
Submission Type: Web

~1

1:1

Ti

Q-)

-1--I

Submitter Information

Name: Anne Cottingham
Address:

1201 F Street NW Suite 1100
Washington, DC, 20004

Email: awc @nei.org

General Comment

See attached file(s)

Attachments

NEI Comments on NRC Enforcement Policy - NRC 2013 - 0159

SUNSI Review Complete
Template = ADM - 013
E-RIDS= ADM-03 ( _a
Add=

https://www.fdms.gov/fdms-web-agency/component/contentstreamer?objectld=0900006481431 bdb&for... 09/24/2013



ANNE W. COTrINGHAM
Associate General Counsel
Legal Division

1201 F Street, NW, Suite 1100
Washington, DC 20004 NUCLEAR ENERGY JNSTIT

P: 202.739.8139
awc@nei.org
neiorg

September 23, 2013

Ms. Cindy Bladey, Chief
Rules, Announcements & Directives Branch
Office of Administration, Mail Stop 3WFN-6A44MP
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Re: Nuclear Energy Institute Comments on Proposed Revisions to the NRC
Enforcement Policy (Docket ID NRC-2013-0159)

Dear Ms. Bladey:

The Nuclear Energy Institute (NEI)' is pleased to provide comments in response to the U.S. Nuclear
Regulatory Commission's (NRC) notice at 78 Fed. Reg. 44,165 (July 23, 2013). wherein the agency
proposes to revise the NRC Enforcement Policy "to endorse expanding the use of civil penalties in cases
involving deliberate misconduct by individuals and issuance of orders banning individuals from NRC-
licensed activities for less than I year."

NEI agrees with the statement in the NRC's existing Enforcement Policy that enforcement actions
against individuals are significant actions that should be "closely evaluated and judiciously applied."
The current Enforcement Policy addresses notices of violations, civil penalties, and orders issued to
individuals (licensed or unlicensed), and provides guidance as to when each of the various sanctions
may be appropriate. Accordingly, NEI does not believe that additional guidance is needed at this time
concerning an increased use of civil penalties to individuals or orders banning individuals from licensed
activities for short durations. In our view, sufficient discretion already exists in the Enforcement Policy
and NRC enforcement processes to allow actions of the type NRC now contemplates. Moreover, the
agency has not offered a compelling justification for the proposed changes, which in fact run counter to
the philosophy that individual sanctions should be judiciously applied.

Our detailed comments are set forth in the Enclosure to this letter.

The Nuclear Energy Institute (NEI) is the organization responsible for establishing unified industry policy on matters
affecting the nuclear energy industry, including the regulatory aspects of generic operational and technical issues. NEI's
members include all entities license.d to operate commercial nuclear power plants in the United States, nuclear plant
designers, major architect/engineering firms, fuel cycle facilities, nuclear materials licensees, and other organizations and
entities involved in the nuclear energy industry.

LUTE

NUCLEAR. CLEAN AIR ENERGY



Ms. Cindy Bladey
U.S. Nuclear Regulatory Commission
September 23, 2013
Page 2

Please feel free to contact me if you have questions relating to these comments.

Sincerely,

Anne W. Cottinghamn

Enclosure

c: Roy Zimmerman, Director, NRC Office of Enforcement
John R. Wray, NRC Office of Enforcement
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COMMENTS OF THE NUCLEAR ENERGY INSTITUTE
Proposed Revision to NRC Enforcement Policy

Docket ID NRC-2013-0159

The Nuclear Energy Institute, Inc. (NEI)1 appreciates the opportunity to comment on the Nuclear
Regulatory Commission's (NRC) proposal to revise the NRC Enforcement Policy "to endorse
expanding the use of civil penalties in cases involving deliberate misconduct by individuals and
issuance of orders banning individuals from NRC-licensed activities for less than 1 year." See
78 Fed. Reg. 44,165-66 (July 23, 2013).

NEI concurs with the statement in the NRC's existing Enforcement Policy, Section 4.0, that
enforcement actions against individuals are significant actions that should be "closely evaluated
and judiciously applied." The current Enforcement Policy addresses notices of violations, civil
penalties, and orders to individuals (licensed or unlicensed), and provides guidance as to when
each of the various sanctions may be appropriate. NEI does not believe that additional guidance
is needed concerning an increased use of civil penalties to individuals or orders banning
individuals from licensed activities for short durations. Sufficient discretion already exists in the
Enforcement Policy and NRC enforcement processes to allow actions of the type NRC now
contemplates. Moreover, while enumerating additional "lesser" sanctions against individuals
may appear to provide more gradation in possible enforcement mechanisms, the appearance is
deceptive. All enforcement actions issued to individuals could have severe impacts on an
individual's career in the nuclear industry and overall livelihood. The NRC has not offered a.
compelling justification for the proposed changes, which in fact run counter to the philosophy
that individual sanctions should be judiciously applied.

The regulatory background for these suggested changes is found in SECY- 12-0047, "Revisions
to the Nuclear Regulatory Commission Enforcement Policy" (Mar. 28, 2012). In that SECY
paper, the NRC staff indicated that it was considering (i) expanding the use of civil penalties in
cases involving deliberate misconduct by individuals (licensed or unlicensed), and (ii) issuing
orders banning individuals (licensed or unlicensed) for less than 1 year. In the resulting Staff
Requirements Memorandum, SRM-SECY-12-0047, "Revisions to the Nuclear Regulatory
Commission Enforcement Policy" (Nov. 28, 2012), the Commission directed the NRC staff to
"consider and provide a full and well-developed evaluation of the potential implications and
potential benefits to NRC's Enforcement program" of the proposed revisions. The Commission
went on to list several factors for the Staff to consider in its assessment; these factors are
discussed at p. 4, below.

The Nuclear Energy Institute (NEI) is the organization responsible for establishing unified

industry policy on matters affecting the nuclear energy industry, including the regulatory aspects of
generic operational and technical issues. NEI's members include all entities licensed to operate
commercial nuclear power plants in the United States, nuclear plant designers, major architect and
engineering firms., fuel fabrication facilities, nuclear materials licensees, and other organizations and
entities involved in the nuclear energy industry.
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In response to this Commission direction, NRC staff is now seeking stakeholder input on
expanding use of civil penalties in cases involving deliberate misconduct by individuals and
issuing orders banning individuals from NRC-licensed activities for less than 1 year. Notably,
the NRC does not provide specific language for any proposed changes to the Enforcement
Policy. Rather, the agency seeks comments "on both the concept and possible specifics" of such
changes. See 78 Fed. Reg. 44,167.

NEI General Comments

As a preliminary matter, NEI believes that the NRC should consider whether there is an acute
need to revise the Enforcement Policy in the manner proposed. In the current regulatory climate,
both the NRC and the industry are grappling with the need to reduce the cumulative impacts of
NRC actions and process changes, as well as certain industry-driven activities and practices.
Industry's efforts in this area are driven by the need to ensure that attention and resources remain
focused on safe, reliable plant operations, and that any changes to industry or NRC requirements
and processes (including the Enforcement Policy and enforcement process) result in
improvements in safety and efficiency. Viewed against this standard, there does not appear to be
a compelling need to modify the Enforcement Policy, and we respectfully suggest that this effort
be discontinued.

Further, the Federal Register notice does not contain the specific language the NRC staff would
use in the revised Policy sections. Nor has the agency provided a legal or regulatory basis to
support the suggested Policy change, other than the reference to the SRM. Without seeing the
text of any proposed modifications, or any related legal/regulatory basis justifying revision, our
ability to provide meaningful comments is somewhat limited. Should the agency decide to
proceed with the Policy changes, we would anticipate that there will be another request for
comment that will include a more fulsome discussion and rationale for the NRC's proposal.
Such additional context would better inform the views of public stakeholders on this question.

Existing NRC Policy - Enforcement Actions against Individuals

As the NRC Federal Register notice acknowledges, the current Enforcement Policy Section 4.0
(Enforcement Actions Involving Individuals) discusses considerations that apply in determining
the appropriateness of enforcement actions involving individuals, and the use of notices of
violation (NOV), orders, civil penalties, and confirmatory orders to individuals. Specifically,
Policy Section 4.0 provides:

Any individual may be subject to NRC enforcement action if the individual (1)
deliberately causes or would have caused, if not detected, a licensee to be in violation of
any regulation, or Order, or any term, condition or limitation of any license issued by the
Commission related to NRC-licensed activities or (2) deliberately submits materially
inaccurate or incomplete information to the NRC, a licensee, an applicant or a licensee,
or a contractor or subcontractor of a licensee or applicant for a license (e.g., see
'Deliberate Misconduct' regulations in 10 CFR 30.10, 10 CFR 50.5, 10 CFR 52.4, and 10
CFR 76.10).
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The NRC normally takes enforcement actions against non-licensed individuals only in cases
involving deliberate misconduct by that non-licensed individual, "in cases involving a lack of
reasonable assurance... and in cases in which an individual violates any requirement directly
imposed on him or her" (e.g., a violation of a rule involving Safeguards Information (SGI)).
Policy Section 4.0. The Policy also provides that: "The NRC considers enforcement actions
against individuals to be significant actions that will be closely evaluated and judiciously
applied." Policy Section 4.2 (Notices of Violation and Orders to Individuals) states that
enforcement actions against licensed individuals for non-willful violations are "rare."

The NRC further states (78 Fed. Reg. 44,166) that if enforcement action is taken against an
individual, the NRC staff typically issues either a notice of violation or an order prohibiting
involvement in NRC-licensed activities. Such NRC orders may modify or revoke the
individual's license, or prohibit his or her involvement in NRC-licensed activities for a specified
period of time, or until certain conditions (e.g., completing certain training or meeting certain
qualifications) are met. See also Policy Section 4.2.

Section 234 of the Atomic Energy Act authorizes the NRC to impose civil penalties on
individuals who violate the NRC's deliberate misconduct rule. However, "except in cases
involving violations of Section 206 of the Energy Reorganization Act of 1974, the NRC
normally does not impose civil penalties against individuals." The NRC describes this policy as
consistent with the legal tenet that NRC licensees are held responsible for acts of their employees
(and contractors). See Policy Section 4.0. As a result, in most cases, the NRC will cite the NRC
licensee for violations committed by the employees and contractors of that licensee. Id. Policy
Section 4.3 (Civil Penalties to Individuals) describes limited circumstances where a civil penalty
to an individual may be considered.

Focus of the Proposed Enforcement Policy Revisions

The Federal Register notice indicates that NRC staff is particularly interested in the duration of
bans that may be imposed through orders issued to individuals:

The initial determination of the duration of a ban is normally based on the significance of
the underlying violation and the individual's level of responsibility in the organization.
When the NRC has, in the past, deemed that banning an individual was warranted, the
length of the ban has typically been for 1, 3, or 5 years, although longer bans have been
used in particularly egregious cases. However, the Enforcement Policy does not provide
that level of specificity but, instead, merely states that nornally the period of suspension
would not exceed 5 years.

The staff acknowledges that a ban of a year or more can have a significant effect on the
responsible individual's livelihood, and that there is a significant disparity between the
impacts of an NOV and a 1-year ban. Therefore, the staff believes that, depending on the
significance of an individual's actions, the use of other sanctions in individual
en~forcement actions warrants further review. For example, two possible alternatives
whose impacts would fall between those of an NOV and a 1-year ban could be issuing a
civil penalty or a ban of 6 months. (emphasis added).
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See 78 Fed. Reg. 44,166. Given these concerns, the NRC is soliciting stakeholder input on
several questions, which are listed at 78 Fed. Reg. 44,167, columns 1-2.

Issues Raised by the Commission

In SRM-SECY-12-0047, the Commission stated that "the staff should carefully consider the
potential implications of ... revisions to the Enforcement Program," including:

" The risk of diminishing the impact of imposing a ban, or imposing civil penalties so small
that they downplay the seriousness of the violation;

" The difficulty in maintaining the clarity, consistency, and certainty of the process while

attempting to weigh different sets of circumstances; and

" The fact that a ban of any length of time may have serious consequences for the
individual involved.

NEI believes that the last of these points is the most important. An individual enforcement
action is a significant event that will have serious consequences wholly apart from the NRC's
action. Nuclear licensees hold employees and contractors accountable for performance and
compliance as an integral component of a safety culture. In this environment, an NRC
enforcement action may be in addition to disciplinary actions for employees or commercial
consequences for contractors. Also, for those individuals with unescorted access authorization at
a licensed facility, deliberate misconduct could not be ignored: a civil penalty or a temporary ban
from licensed activities could have consequences for the individual's continued access. In terms
of the total effect on an employee or contractor, there may be little difference between the NRC's
typical action and the NRC's proposed lesser sanctions. Specifying an additional range of
sanctions will not necessarily lead to an equivalent range of consequences.

With respect to the Commission's concern regarding diminishing the impact of imposing a ban,
or sending the wrong message through small civil penalties, we doubt that premise. Even small
enforcement actions could have large consequences for individuals or contractors. The
industry's concern is the opposite: by imposing sanctions intended to be minor, or less
significant, the NRC could cause greater consequences than intended. For exam-nple, an employee
subjected to a short ban or small civil penalty may lose access authorization and face difficulty in
reinstatement. A contractor may lose significant work or business opportunities. While criteria
could be established to attempt to maintain clarity, consistency, and certainty in the NRC
enforcement process, such criteria may not lead to fundamentally different outcomes for the
individual employee or contractor involved.
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NEI Responses to NRC Enforcement Ouestions

1. Given that an individual who has engaged in deliberate misconduct is offered the
opportunity to participate in the NRC's Alternative Dispute Resolution (ADR) process, in
which modifications to an individual sanction can include a ban for less than 1 year or a
civil penalty, is there a benefit to modifying the Enforcement Policy?

Enforcement Policy Section 4.0 provides that before the agency takes enforcement action against
an individual for a deliberate violation, "the individual may also be provided the opportunity to
address the apparent violation during ADR [Alternative Dispute Resolution]." We agree that the
availability of the ADR process to individuals would appear to argue against the need to modify
the Enforcement Policy. Through the ADR process, an individual in this situation may be able to
negotiate a lesser sanction than that initially proposed by the agency or ordinarily imposed under
the current Enforcement Policy. The ADR process allows the appropriate tailoring of the
sanction to specific circumstances. For individuals requiring unescorted access authorization,
use of the ADR process also could improve the individual's chance of maintaining or restoring
his or her access authorization. In sum, when one weighs the option of using the agency's
existing ADR process against creating a new regulatory structure around individual violations, it
seems preferable to avoid (unnecessarily) revising the Enforcement Policy.

Independent of the availability of the ADR process, at this time we do not see substantial benefit
to modifying the Enforcement Policy to specifically authorize issuance of bans for less than one
year against an individual who has engaged in deliberate misconduct. The Policy already gives
the NRC staff broad discretion to impose bans of whatever length of time it deems necessary,
based on the facts of each case. As the staff recognizes, the duration of a ban is normally based
on "the significance of the underlying violation and the individual's level of responsibility in the
organization." 78 Fed. Reg. 44,166. Policy Section 4.1 (Considerations in Determining
Enforcement Actions Involving Individuals) also lists other factors that may be considered.

Policy Section 4.2 currently provides that the NRC may issue orders to licensed individuals, and
that such orders may modify or revoke the individual's license, or prohibit involvement in NRC-
licensed activities "f.or a specified period of'time (normally the period of suspension would not
exceed five years) or until certain conditions are satisfied (e.g., completing specified training or
meeting certain qualifications)" (emphasis added). The lack of additional specificity on ban
durations against individuals gives the NRC enforcement staff clear discretion to make case-by-
case detenninations, which is appropriate. In doing so, the NRC staff may, and presumably
does, use its informed discretion to consider the issues mentioned in the Commission's Staff
Requirements Memorandum, such as the risk of diminishing the impact of a ban that is too brief
in duration, the fact that a ban of any length of time may have serious consequences for the
banned individual, and the difficulty in maintaining a consistent enforcement process while
making allowances for different sets of circumstances.

The current language in the Policy clearly does not prohibit NRC staff from imposing bans of
shorter duration. We take the staff at its word that "the length of [any] ban has typically been for
1. 3, or 5 years, although longer bans have been used in particularly egregious cases." But the
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language of the Policy does not require this outcome or preclude lesser sanctions. NEI
recognizes that there may be a benefit to the availability of shorter bans from NRC-licensed
activities than those that the NRC staff indicates are typical. Particularly for cases involving
small materials licensees, an individual's ban from NRC-licensed activities for an extended
period of year could cause unnecessary hardship or inadvertently result in the licensee ceasing
operations. But, given the discretion already available to the NRC staff, and the availability of
the ADR process, we see no pressing need to revise the Enforcement Policy specifically to
acknowledge the potential for bans of shorter duration.

2. When individual action is deemed necessary, how should the NRC determine whether
that action should be an NOV, a civil penalty, or a ban?

Section 4.1 of the current Enforcement Policy addresses this subject, stating that: "The NRC
recognizes that decisions regarding enforcement actions against individuals will have to be made
on a case-by-case basis. The NRC may propose an enforcement action or refrain from taking an
enforcement action after considering all the relevant circumstances of each case." Section 4.1
also lists various factors that the NRC considers in deciding "whether to take action or what
action to take." These factors include the significance of the underlying violation or technical
issue and the individual's position within the licensee organization (e.g., title and responsibilities
relating to the oversight and use of licensed material). Other factors include whether or not the
violation was the result of deliberate misconduct, the benefit to the wrongdoer, the degree of
management responsibility or culpability, and the attitude of the wrongdoer. The NRC also may
consider other factors as appropriate.

In our view the current Policy Section 4.2 provides sufficient guidance for NRC staff to follow in
deciding whether an action against an individual should be a notice of violation or a ban. In
addition, Section 4.3 addresses the issue of civil penalties to individuals and identifies one type
of case where such penalties may be considered for non-licensed individuals - deliberate
violations of SGI requirements. This guidance, applied and refined by the NRC Office of
Enforcement over many years, appears to strike an appropriate balance, In particular, civil
penalties will not be used for non-deliberate SGI violations. Absent any indication that the
process in the current Enforcement Policy is unworkable, inefficient, unduly narrow, or leads to
unfair results, it does not appear that change is needed.

3. PP77at is the risk of an employer simply "reimbursing" an individual.for a civil penally if
production is put ahead of safety? Should the NRC be concerned with such a potential
and, if so, how would it be mitigated?

We do not believe the agency should be concerned with the hypothetical scenario described in
this question. Were such a situation to arise, it would presumably be resolved on case-specific
facts, and not by a modification to the Enforcement Policy.
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4. Regarding the amount of a civil penalty issued to individuals, how can the NRC assure
that the Enforcement Policy would be applied in a fair and consistent manner?
Specifically, how should the amount of a civil penalty be determined? Should a set
individual civil penalty amount be used, or should the individual civil penalty be
calculated based on specific factors:

4.a: If a set individual civil penalty amount should be used, what would be the
appropriate amount? Would it be.f/ir to impose the same civil penalty amount on
individuals regardless ofsalaries?

4.b: If variable individual civil penalty amount should be used, what factors (e.g.,
salary level of individual, safety significance oftviolation, benefit or hardship to
the individual, etc.) should be considered, and how should they be included in the
calculation?

Here again, the Federal Register notice does not explain why the NRC staff perceives a problem
with the Enforcement Policy's existing approach to using orders rather than civil penalties for
individuals who have engaged in deliberate misconduct. The language of the question appears to
suggest that the Staff is considering revising Policy Section 4.3 to provide specifically for the
expanded use of civil penalties against individuals who have engaged in deliberate misconduct.
But Section 4.3 already sets forth the agency's extremely broad legal authority in this area under
Section 234 of the AEA, while reiterating the general policy that, except for those individuals
subject to civil penalties under ERA Section 206, "the NRC will not normally impose a civil
penalty against an individual." No benefits of revising this approach are offered. Additionally,
Policy Section 4.3 already addresses the issuance of civil penalties to any individual who
deliberately releases Safeguards Information. In general, the Enforcement Policy's existing
provisions concerning the imposition of civil penalties seem thoughtful, fair, and time-tested.

For example, Policy Section 2.2 (Assessment of Violations) provides general guidance on
determining the appropriate enforcement response to a violation. Section 2.2.2 also recognizes
that "the regulation of nuclear activities in many cases does not lend itself to a mechanistic
treatment," and that "judgment and discretion must be exercised in determining the severity
levels of [] violations and the appropriate enforcement sanctions." This judgment and discretion
include "the decision to issue an NOV, or to propose or impose a civil penalty and the amount of
this penalty, after considering the general principles of this statement of policy and the
significance of the violations, as well as the surrounding circumstances." Section 2.3.4 (Civil
Penalty) discusses the use of civil penalties, and the NRC's policy of imposing "graded" civil
penalties that take into account the gravity of the violation as the primary consideration and the
ability to pay as a secondary consideration. In our view, this enforcement guidance, coupled
with the provisions of Policy Section 4.0 addressing enforcement actions against individuals, is
entirely adequate without being unduly prescriptive.

Although additional Policy provisions are not necessary at this time, we would appreciate an
opportunity to comment further if the NRC decides to propose specific revisions in the future.
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5. With respect to the use of either civil penalties or bans for less than 1 year, would there
be any unintended consequences the NRC should consider? if so, provide examples.

As discussed above, even sanctions intended to be "less severe" could be in addition to, or could
lead to, disciplinary actions for individuals, impacts on unescorted access authorization for
individuals requiring such access, or commercial consequences for contractors. Given these
potential consequences, the proposed NRC enforcement actions could be unnecessary or overly
harsh.


