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  Counsel, please review the attached letter. Thank you very much. 
 
Terry J. Lodge, Esq. 
316 N. Michigan St., Ste. 520 
Toledo, OH 43604-5627 
(419) 255-7552 
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Law Office

TERRY JONATHAN LODGE

 316 N. Michigan Street, Suite 520          Phone (419)  255-7552

       Toledo, Ohio 43604-5627           Fax (419) 255-8582

         lodgelaw@yahoo.com

September 18, 2013

Marcia Carpentier, Esq.

Marcia.Carpentier@nrc.gov

Anthony Wilson, Esq.

Anthony.Wilson@nrc.gov

RE: Fermi 3 COLA proceeding (Discovery of NRC records of invoices and

       correspondence related to billing and payment of fees by DTE)

Dear Counsel:

I am making a formal discovery request for production by the NRC Staff of the following

documentary information:

All documents which evidence invoicings or billings by the NRC to Detroit Edison

or any of its subsidiaries at any time during the period January 1, 2007 through September

30, 2008, for fees for any services rendered by the NRC, under the auspices of 10 CFR Part

170.  This request includes invoicings for site visits, document reviews and consultations

between the NRC and DTE or DTE contractors, and other pre-application or combined

operating license application (COLA) services and events. Please include correspondence

between the NRC and DTE (or any of its subsidiaries or contractors) associated with any

such billings or invoicings. 

Also, please provide proofs of payment by DTE, its subsidiaries or contractors of the

billings and invoicings from the NRC for the period January 1, 2007 through September 30,

2008, such as checks or receipt registries and account books maintained by the NRC, whether

on paper or in electronic format.

We make this request pursuant 10 CFR § 2.336(a),  which requires disclosure pursuant to1

(a) Except for proceedings conducted under subparts G and J of this part or as otherwise1

ordered by the Commission, the presiding officer or the Atomic Safety and Licensing Board

assigned to the proceeding, all parties, other than the NRC staff, to any proceeding subject to this

part shall, within thirty (30) days of the issuance of the order granting a request for hearing or

petition to intervene and without further order or request from any party, disclose and provide:

(1) ***;

(2)(i) A copy, or a description by category and location, of all documents and data

compilations in the possession, custody, or control of the party that are relevant to the
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10 CFR Subpart L of all evidentiary items which are relevant to a contention.  As you know from

the correspondence that has occurred between Arnold Gundersen, our expert witness, and staff of

the NRC Public Documents Room (copy attached), Mr. Gundersen has requested documents related

to the NRC billing for and receipt of fees from Detroit Edison for the period 2007-2008.  This period

of time corresponds to the period during which DTE, as applicant for a COLA for Fermi 3, claims

it was not lawfully an “applicant” and thus should be excused from the rigors of the NRC quality

assurance regulations and policies.  This evidence is potentially relevant to illustrate to the ASLB

at the forthcoming adjudicatory hearing on Contention 15 how DTE and the NRC perceived Detroit

Edison’s status in 2007 and early 2008, evidenced by the communication of invoices for services

provided to DTE by the NRC Staff during that period.  

Subsection (b) of 10 CFR § 2.336 further requires that in this Subpart L proceeding:

[T]he NRC staff must, within 30 days of the issuance of the order granting a request

for hearing or petition to intervene and without further order or request from any party,

disclose or provide to the extent available (but excluding those documents for which there

is a claim of privilege or protected status):

(1) The application (if applicable) and applicant or licensee requests that are relevant

to the admitted contentions and are associated with the application or proposed action that

is the subject of the proceeding;

(2) NRC correspondence with the applicant or licensee that is relevant to the admitted

contentions and associated with the application or proposed action that is the subject of the

proceeding;

(3) All documents (including documents that provide support for, or opposition to,

the application or proposed action) that both support the NRC staff's review of the

application or proposed action that is the subject of the proceeding and are relevant to the

admitted contentions;

(4) Any NRC staff documents that both represent the NRC staff's determination on

the application or proposal that is the subject of the proceeding and are relevant to the

admitted contentions; . . . .

 The Commission has held that under the discovery rule, the Staff’s disclosure obligation is

not tied solely to the admitted contention; the Staff must also make available documents related to

contentions, provided that if only a description is provided of a document or data compilation, a

party shall have the right to request copies of that document and/or data compilation, and

(ii) A copy (for which there is no claim of privilege or protected status), or a description

by category and location, of all tangible things (e.g., books, publications and treatises) in the

possession, custody or control of the party that are relevant to the contention.

(iii) When any document, data compilation, or other tangible thing that must be disclosed

is publicly available from another source, such as at the NRC Web site, http://www.nrc.gov,

and/or the NRC Public Document Room, a sufficient disclosure would be the location, the title

and a page reference to the relevant document, data compilation, or tangible thing.
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the application and the Staff’s review to include applicable Staff guidance documents.   South Texas

Project Nuclear Operating Company (South Texas Project, Units 3 & 4), CLI-10-24, 72 NRC __

(Sep. 29, 2010) (slip op.). At p.17, fn. 70 of the ruling, the Commission noted:

Our discovery rules impose disclosure obligations on the Staff that are somewhat

different from those imposed on other parties. Under section 2.336(a), parties other than the

Staff are required to disclose certain information relevant to the admitted contentions. See

10 C.F.R. § 2.336(a). The Staff?s disclosure obligations, on the other hand, are not tied to the

admitted contentions. Rather, the Staff must make available documents that relate to the

application and its review as a whole. See 10 C.F.R. §§ 2.336(b), 2.1203. This obligation

ordinarily ensures that intervenors have enough information to support existing contentions

and to frame fresh ones (if new information emerges).

I am writing you immediately following the September 17, 2013 response sent to Mr.

Gundersen by the PDR, which is included in the attached email chain.  The PDR acknowledged that

the NRC billed DTE, but stated that there has been no historic correspondence betweeen NRC and

DTE related to the payment of fees.  That response lacks credibility. Too, the invoices identified in

the PDR email response to Gundersen does not identify any responsive documents - even invoices -

as appearing in ADAMS.  Accordingly, we request formal discovery, and do so in the reasonable

belief that the records covered by this letter have quite recently been unearthed by the Staff, and

should therefore be timely and quickly provided to us, with minimum inconvenience.

We therefore ask that the NRC Staff please provide the requested information on an

expedited basis.  If you disagree with this request in any respect, please let me know of several times

and dates in the coming 5 days when we might make an appoint to meet and confer to attempt to

resolve any differences in this matter.

Thank you very much.

Very truly yours,

/s/ Terry J. Lodge

Terry J. Lodge
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Thank you, I have turned the matter over to attorneys representing the public's interest to  know what really happened here. 

Arnie Gundersen
Fairewinds Associates, Inc
arnie@fairewinds.org
802-865-9955

“A successful man is one who can lay a firm foundation with the bricks others have thrown at him.”
David Brinkley

On Sep 17, 2013, at 12:47 PM, PDR Resource <PDR.Resource@nrc.gov> wrote:

Mr. Gundersen,
 
Below is the final response to your inquiry.
 
According to information provided by the NRC Office of the Chief Financial Officer, the NRC sent three invoices for pre-application 
activities to Detroit Edison between February 2007 and September 2008.  The dates of the invoices were:
 
•           October 15, 2007 (for the period ending September 15, 2007)
•           April 14, 2008 (for the period ending March 15, 2008)
•           July 21, 2008 (for the period ending June 21, 2008)
 
As described in the Schedule of Facility Fees in 10 CFR 170.21, pre-application activities are considered Special Projects and billed at 
full cost.

There is no correspondence connected to these invoices.
 
 
Sincerely,
Karen
Librarian
USNRC Public Document Room
301-415-4737; 1-800-397-4209
pdr.resource@nrc.gov
 
 
 
 
 
From: Arnie Gundersen [mailto:sailchamplain@gmail.com] 
Sent: Tuesday, September 17, 2013 8:32 AM
To: PDR Resource
Subject: Re: Fermi 3 follow-up
 
Thank you very much
 
 
 
 
Arnie Gundersen
Fairewinds Associates, Inc
arnie@fairewinds.org
802-865-9955

“A successful man is one who can lay a firm foundation with the bricks others have thrown at him.”
David Brinkley

On Sep 17, 2013, at 7:45 AM, PDR Resource <PDR.Resource@nrc.gov> wrote:

Arnie Gundersen <sailchamplain@gmail.com>
To: PDR Resource
Re: final response

 

September 17, 2013  6:32 PM



Hi Arnie,
 
I was out of the office yesterday, so just read your message this morning.
 
I have now received a final reply from the NRC staff who have been assisting me on your request.  I hope to send it to you in the next 
few days.  Once I send you this information, this will complete your request.  I’m sorry on the delay.
 
 
Sincerely,
Karen
Librarian
USNRC Public Document Room
301-415-4737; 1-800-397-4209
pdr.resource@nrc.gov
 
 
 
 
 
From: Arnie Gundersen [mailto:sailchamplain@gmail.com] 
Sent: Monday, September 16, 2013 8:35 AM
To: PDR Resource
Subject: Re: Fermi 3 follow-up
 
Hi Karen,  The PDR staff is great, but the NRC F3 staff and attorneys are stonewalling a simple request for over 120 days.  The hearing I 
had hoped to introduce the material at is today at 10 AM.  There is another one in October, so I guess they have more stonewalling yet to go.
Arnie Gundersen
Fairewinds Associates, Inc
arnie@fairewinds.org
802-865-9955

“A successful man is one who can lay a firm foundation with the bricks others have thrown at him.”
David Brinkley
 
On Sep 9, 2013, at 8:45 AM, PDR Resource <PDR.Resource@nrc.gov> wrote:

Hi Arnie,
 
I’m sorry for the delay.  I have followed up again this morning with the NRC staff working on your request.  They are working on 
obtaining more information.  Although I don’t have any more information for you at this time, I wanted to send you a quick reply this 
morning.
 
 
Sincerely,
Karen
Librarian
USNRC Public Document Room
301-415-4737; 1-800-397-4209
pdr.resource@nrc.gov
 
 
 
From: Arnie Gundersen [mailto:sailchamplain@gmail.com] 
Sent: Saturday, September 07, 2013 5:53 PM
To: PDR Resource
Subject: Fwd: anotherr month
 
Hi Karen,  The ASLB is having a pre-hearing conference about Fermi 3 in the middle of September, and it seems unfair that the NRC staff 
can sit on my simple request for more than 100 days.  This information is needed for that conference.  Please check the F3 staff once again.  
I know the PDR is trying its best.  Arnie
 
 



 

From: PDR Resource <PDR.Resource@nrc.gov>
Subject: RE: anotherr month
Date: August 28, 2013 7:34:55 AM EDT
To: Arnie Gundersen <sailchamplain@gmail.com>
 
Hi Arnie,
 
I asked for an update on August 21st.  I received a response on August 22nd that the NRC staff is still working on your request.  I’m 
sorry for the delay.  When I receive any new information, I will send it to you.  I have sent you all the information I have on your request 
up until this point.  I am continuing to follow up with the NRC staff.
 
 
 
Sincerely,
Karen
Librarian
USNRC Public Document Room
301-415-4737; 1-800-397-4209
pdr.resource@nrc.gov
 
 
 
 
 
From: Arnie Gundersen [mailto:sailchamplain@gmail.com] 
Sent: Wednesday, August 28, 2013 6:26 AM
To: PDR Resource
Subject: anotherr month
 
Hi Karen,  We'll it has been more than 90 days, and still no response from the Fermi 3 staff.  You folks at the PDR are great, but I think you 
are being sandbagged by the staff on this simple request.  My original request from May is attached.  Thank you!
Arnie Gundersen
Fairewinds Associates, Inc
arnie@fairewinds.org
802-865-9955

“A successful man is one who can lay a firm foundation with the bricks others have thrown at him.”
David Brinkley
 
On Aug 1, 2013, at 8:00 AM, PDR Resource <PDR.Resource@nrc.gov> wrote:

Hi Arnie,
 
I was out of the office yesterday, but am back today.  I will follow up today and see what I can find out for you.  I’m sorry for the delay.
 
 
Thanks,
Karen
USNRC Public Document Room
301-415-4737
pdr.resource@nrc.gov
 
 
 



From: Arnie Gundersen [mailto:sailchamplain@gmail.com] 
Sent: Wednesday, July 31, 2013 12:58 PM
To: PDR Resource
Subject: Re: Thank You : questions on COL fees (partial response)
 
Hi Karen, Hope you are well.  It has been two weeks since I wrote, and I was just following up on the status of this request.  This is pretty 
routine correspondence on the Fermi 3 application, and I am distressed that the staff has not provided it to you.  As always the PDR staff is 
first rate!  Arnie Gundersen
 
 
 
On Jul 17, 2013, at 4:16 PM, Arnie Gundersen <sailchamplain@gmail.com> wrote:

 
 
Thank you Karen!  This is useful information.  Looking forward to the actual Fermi 3 correspondence.  Arnie Gundersen 
 
On Jul 17, 2013, at 3:06 PM, PDR Resource <PDR.Resource@nrc.gov> wrote:

Dear Mr. Gundersen,
 
The following references should answer your general questions regarding fees for NRC activities.  I am still researching your questions 
that are specifically related to Fermi.
 
NRC Regulations governing fees are found in 10 CFR Part 170, “Fees for facilities, materials, import and export licenses, and other 
regulatory services under the Atomic Energy Act of 1954, as amended.”  The full text of Part 170 can be found at
 
http://www.nrc.gov/reading-rm/doc-collections/cfr/part170/full-text.html
 
 
According to 10 CFR 170.2(g), Part 170 applies to a person who is “[a]n applicant for or holder of a production or utilization facility 
construction permit or operating license issued under 10 CFR Part 50, or an early site permit, standard design certification, standard 
design approval, manufacturing license, or combined license issued under 10 CFR Part 52.”
 
According to 10 CFR 170.2(o), Part 170 also applies to a person who is “[r]equesting preapplication/licensing review assistance by 
consulting with the NRC and/or by filing preliminary analyses, documents, or reports.”
 
The schedule of fees for production and utilization facilities is found in 10 CFR 170.21.  Bills are sent quarterly.
 
 
 
Sincerely,
Karen
Librarian
USNRC Public Document Room
301-415-4737; 1-800-397-4209
pdr.resource@nrc.gov
 
 
 
From: Arnie Gundersen [mailto:sailchamplain@gmail.com] 
Sent: Friday, May 31, 2013 1:13 PM
To: PDR Resource
Subject: questions on COL fees
 
 



 
Hello PDR Staff,
 
I have some questions.  The NRC was swamped with part 52 COL license requests between 2005 and 2009 and I am studying license fees 
for those COL filings. Here are my questions:

Did the NRC charge fees when it received notification that a COL was being developed?  
Is there a general fee schedule that the NRC developed for the COL process to pay for NRC involvement or did the NRC work for 
free?  
I looked in 10CFR 52 and could not find any fee information for the COL process, so I guess fees might be in some internal NRC 
operating policy documents that cover COL fees.

 
 
I am particularly interested in the Detroit Edison Combined Operating License Application for Fermi 3 (52-033 COL).  I know Detroit 
Edison notified the NRC on Feb.15 2007 of their intent to file a COL and did file a COL on September 18, 2008.  I also know that at least 
once, in June of 2007,  the NRC did a site visit at Fermi 3 to discuss geology and hydrology.  Here are my questions:  

Did Detroit Edison pay a fee to the NRC for that site visit in 2007?  The NRC normally charges for site visits, so it seems reasonable 
that the NRC would have sent Detroit Edison a bill.  Did Detroit Edison mail letter back with a check?
Did Detroit Edison pay any fees to the NRC between February 2007 and September 2008?  
What are the NRC laws and policies that cover fees paid to the NRC for the Detroit Edison COLA?  
Is there an NRC fee schedule for COLA applications and site trips before filing?  
And is there any correspondence between Detroit Edison and the NRC concerning any fees between February 2007 and September 
2008?  

 
If I have to pay a fee to get this information about fees that Detroit Edison might have paid, please let me know, but I hope the information I 
am requesting is free!  
 
Thank you and have a great weekend!
 
Arnie Gundersen
802-865-9955
Burlington, VT
 
 
 
 
 
 


