
From: Inverso, Tara 
Sent: Tuesday, September 24, 2013 12:14 PM 
To: Mark Leyse 
Subject: RE: Update on PRM-50-105 
 
Dear Mr. Leyse: 
 
On September 19, 2013, Ms. Linda Mike in the Office of the Secretary e-mailed you a copy of a letter 
from the Secretary dated September 6, 2013, and sent to you by U.S. mail on September 9, 2013.  This 
letter was to notify you of the NRC’s final decision on your petition for rulemaking (PRM), PRM-50-105.   
 
The purpose of this e-mail is to respond to the questions and comments in your September 19, 2013, e-
mail that pertain to the NRC staff’s technical review.  On July 25, 2013, when I e-mailed you an update 
on the status of PRM-50-105, the staff’s technical findings had not yet been reviewed by the 
Commission.  A staff recommendation on a rulemaking petition is considered “pre-decisional,” and there 
is no final NRC decision on a PRM until the NRC transmits a signed copy of the notice of the agency’s 
action on the PRM to the Federal Register. When the NRC transmits that notice to the Federal Register, 
the NRC also mails a copy of the notice to the petitioner.          
 
Ordinarily, preliminary staff conclusions and recommendations with respect to a rulemaking petition are 
not provided to the petitioner or to any other member of the public.  The purpose of our periodic 
update is to inform the petitioner of matters concerning the public comment period, such as the closure 
date, the number of public comments received (if any) and how to access the comments, and in general, 
to assure the petitioner that staff is continuing its review of the petition.  The NRC’s petition for 
rulemaking process does not include an opportunity for the petitioner to comment on the staff’s 
recommendation to the Commission.   
 
However, as you are aware, the NRC established a unique process to permit increased transparency of 
the staff’s review of your two rulemaking petitions on emergency core cooling issues (docketed as PRM-
50-93 and PRM-50-95).  The staff determined that due to the large amount of information contained in 
these petitions, staff would require a much longer review period than normally allocated for a petition 
for rulemaking.  Under the standard process, the NRC would have had no substantive communication 
with either you or the public about the petition during this protracted review period.  
 
The unique process established for PRM-50-93 and PRM 50-95 has allowed staff to provide to the public 
its interim analysis of the technical issues raised in these two petitions, with the understanding that the 
staff’s position is pre-decisional and not a final agency action until reviewed and approved by the 
Commission. This process has allowed the public an early look at the staff’s analysis while at the same 
time reassuring the public that the staff is continuing to review the many important issues raised by 
your petitions. This unique process was not developed to offer an opportunity for a petitioner to 
comment on a staff draft interim review, nor to predicate an ongoing change to the NRC’s process for 
determining rulemaking petitions. 
 
You have requested that the docket be reopened.  On September 12, 2013, the NRC published a Federal 
Register notice (78 FR 56174) that officially closed the docket for PRM-50-105.  The Commission’s denial 
in that notice constitutes a final action on your rulemaking petition.  The NRC does not have a formal 
process for seeking “reconsideration” of a Commission action on a rulemaking petition.  Although you 



may submit additional information on the Commission’s denial for its consideration, the NRC is not 
obligated to consider that information or to provide you a response on such a submission.  
 
You may submit a new petition for rulemaking under § 2.802 of Title 10 of the Code of Federal 
Regulations that contains the information you wish to submit to the NRC.  However, the NRC is not 
required under § 2.802 to provide an opportunity for public comment on either a submitted or docketed 
rulemaking petition, nor would the staff  - as discussed above - provide you with an opportunity to 
review and comment on its recommendations to the Commission with respect to determination of any 
rulemaking petition you may submit. 
 
If you have any further questions, please contact me at Tara.Inverso@nrc.gov. 
 
Thank you, 
 
Tara Inverso 
 
From: Mark Leyse [mailto:markleyse@gmail.com]  
Sent: Thursday, September 19, 2013 5:01 AM 
To: Inverso, Tara; CHAIRMAN Resource 
Cc: Matthew G. McKinzie; Christopher Paine; Nuclear; Dave Lochbaum; Robert H. Leyse; Freedhoff, 
Michal; Ed Lyman 
Subject: Re: Update on PRM-50-105 
 
Dear Ms. Inverso: 
  
I have not been notified by the NRC regarding the fact that PRM-50-105 has been denied; 
however, yesterday I noticed that on 09/16/13 a document (ML13042A343), dated 06/12/13, was 
placed in ADAMS, which was sent to the Commissioners requesting approval to deny PRM-50-
105. 
  
Other documents pertaining to the denial of PRM-50-105 were placed in ADAMS on 09/13/13 
and 09/16/13.  One document (ML13211A427), dated 09/06/13, placed into ADAMS on 
09/13/13, states that "[t]he docket for the petition for rulemaking, PRM-50-105, is closed on 
September 12" (page 2). 
  
Your e-mail (below), dated 07/25/13, states that "NRC staff is currently reviewing [my] PRM 
and anticipates that a decision may be made on your PRM in the near future."  I think it is 
unfortunate that I was not informed in June 2013 that the Staff was seeking approval from the 
Commissioners to deny PRM-50-105.  I am concerned that the Staff has made a number of errors 
and oversights in their technical review of PRM-50-105.  I think it would have been beneficial if 
I had had the opportunity to voice my concerns before the docket was closed. 
  
I request that the docket be reopened so that I can submit a response to the Staff's technical 
review.  Please let me know if the NRC would be prepared to do that. 
  
Among other concerns, I believe the Staff is in error by not considering the fact that the 
Fukushima operators did not know what the state of the Unit 1, 2, and 3 reactor cores were 
during the progression of the March 2011 accident.  I discussed the limitations of Fukushima 



core diagnostics in comments (ML12219A362) I submitted on 08/06/12; and in those comments 
(page 5) stated: 
  
"In the event of a severe accident, BWR plant operators are supposed to detect inadequate core 
cooling and core uncovery by measuring the water level in the reactor core.  However, 'BWR 
high drywell temperature and low pressure accidents ([for example], LOCAs) can cause the 
water level to read erroneously high.. .and BWR water level readings are unreliable after core 
damage.'1 
  
"In a December 2011 article, Saloman Levy stated that in the Fukushima Dai-ichi accident, plant 
operators should have '[r]ecognize[d] unreliable water level data and avoid[ed] their use to delay 
urgent actions.'2" 
  
1) IAEA, "Generic Assessment Procedures for Determining Protective Actions during a Reactor 
Accident," IAEA-TECDOC-955, August 1997, p. 26. 
  
2) Saloman Levy, "How Would U.S. Units Fare?," Nuclear Engineering International, December 
7, 2011. 
  
Hence, in my 08/06/12 comments, I stated that in the event of a severe accident, BWR core 
diagnostics have serious limitations; and I provided quotes and references to substantiate my 
claim.  And I discussed the fact that operator actions in the Fukushima Dai-ichi accident were 
impaired by those limitations.  However, in it's technical evaluation of PRM-50-105 
(ML13211A427), dated 09/06/13, the Staff concluded that "because the PRM does not list any 
limitations on BWR instrumentation, there is no basis provided to evaluate this PRM for BWRs" 
(page 4).  That conclusion is simply incorrect; and irresponsible given the dire consequences of 
the recent Fukushima Dai-ichi accident. 
  
Sincerely, 
  
Mark Leyse 
  
  
On Thu, Jul 25, 2013 at 2:39 PM, Inverso, Tara <Tara.Inverso@nrc.gov> wrote: 

Dear Mr. Leyse, 

  

I am writing in regards to your letter dated February 28, 2012, by which you submitted to the 
U.S. Nuclear Regulatory Commission (NRC) a petition for rulemaking (PRM).  You requested 
that the NRC require all holders of operating licenses for nuclear power plants (NPPs) to operate 
NPPs with in-core thermocouples at different elevations and radial positions throughout the 
reactor core. 

  



The petition was docketed as PRM 50-105, and a Notice of Receipt and request for public 
comment on PRM 50-105 was published in the Federal Register on May 23, 2012 
(77FR30435).  The public comment period closed on August 6, 2012.  The NRC received four 
comment submissions (including your submissions).  These comment submissions are posted 
online at www.regulations.gov (ID:  NRC 2012-0056). 

  

The NRC staff is currently reviewing your PRM and anticipates that a decision may be made on 
your PRM in the near future.  Once the NRC has completed its decision on your PRM, a notice 
of the NRC’s decision will be published in the Federal Register.    You will also receive a letter 
at that time reiterating the outcome. 

  

Please feel free to contact me at Tara.Inverso@nrc.gov or (301)-415-1024 if you have questions. 

  

Thank you, 

  

Tara Inverso 

NRR/DPR/PRMB 

O12-D21  / (301)-415-1024 / Tara.Inverso@nrc.gov 

  

 


