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July 1, 2013 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
 BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
In the Matter of )           
 ) 
NUCLEAR INNOVATION NORTH  ) 
AMERICA LLC )   Docket Nos.  52-012 & 52-013                       
 )  
(South Texas Project, Units 3 and 4) ) 
 

NRC STAFF INITIAL STATEMENT OF POSITION ON CONTENTION FC-1 

 Pursuant to 10 C.F.R. §§ 2.337(g)(2) and 2.1207(a)(1), and the Atomic Safety and 

Licensing Board’s (Board’s) “Order (Amending Schedule for Hearing on Contention FC-1)” 

(June 11, 2013) (unpublished) (ADAMS Accession No. ML13162A441), the U.S. Nuclear 

Regulatory Commission (NRC) staff (Staff) submits its initial statement of position with written 

testimony, supporting affidavits, and supporting exhibits, regarding the Intervenors’ Contention 

FC-1.1  For the reasons discussed below and in the testimony filed herewith, Nuclear Innovation 

North America LLC (NINA) and its wholly-owned subsidiaries, NINA Texas 3 LLC (NINA 3) and 

NINA Texas 4 LLC (NINA 4), are foreign controlled and dominated.  Thus, NINA, NINA 3, and 

NINA 4 do not comply with the statutory and regulatory prohibition on foreign ownership, control, 

or domination (FOCD) and are, thereby, ineligible to obtain a license. 

BACKGROUND 

On September 20, 2007, STP Nuclear Operating Company (STPNOC), pursuant to 

Section 103 of the Atomic Energy Act of 1954, as amended (AEA) and the Commission’s 

                                                 

1 Intervenors include the Sustainable Energy and Economic Development Coalition, the South 
Texas Association for Responsible Energy, and Public Citizen. 

rsh1
Cross-Out

rsh1
Cross-Out



PROTECTED PROPRIETARY INFORMATION - WITHHOLD PER APRIL 26, 2012 ORDER 

- 2 - 

PROTECTED PROPRIETARY INFORMATION - WITHHOLD PER APRIL 26, 2012 ORDER 

regulations, submitted an application (Application) for combined licenses (COLs) for two 

Advanced Boiling Water Reactors (ABWRs) to be located adjacent to the existing South Texas 

Project (STP), Units 1 and 2, near Bay City, Texas.  The proposed units are known as STP 

Units 3 and 4.  On January 21, 2011, STPNOC informed the Board that effective January 24, 

2011, NINA would be the lead applicant for STP Units 3 and 4.  See Order (Revising Case 

Caption) (Feb. 7, 2011) (unpublished) (ADAMS Accession No. ML110380232).  NINA is 

applying for combined licenses on behalf of itself and its co-applicants STPNOC, NINA 3, 

NINA 4, and the City of San Antonio, Texas, acting by and through the City Public Service 

Board (CPS Energy).  STP COL Application, Part 1, Rev. 9, § 1.0 (ADAMS Accession No. 

ML13115A291) (Exhibit STP000054). 

On April 21, 2009, the Intervenors filed an intervention petition.  Petition for Intervention 

and Request for Hearing (Apr. 21, 2009) (ADAMS Accession No. ML091110736).  In decisions 

dated August 27, 2009, and September 29, 2009, the Board granted the Intervenors’ petition 

and admitted five environmental contentions: Contentions 8, 9, 14, 16, and 21.  South Texas 

Project Nuclear Operating Co. (South Texas Project Units 3 and 4), LBP-09-21, 70 NRC 581 

(2009); South Texas Project Nuclear Operating Co. (South Texas Project Units 3 and 4), 

LBP-09-25, 70 NRC 867 (2009).  As the result of subsequent litigation, Contentions 8, 9, 14, 16, 

and 21 were dismissed, but two additional environmental contentions, CL-2 and DEIS-1, were 

admitted by the Board.  Contentions CL-2 and DEIS-1 were the subject of an evidentiary 

hearing in which the Board found in favor of NINA and the Staff.  Nuclear Innovation North 

America LLC (South Texas Project Units 3 and 4), LBP-11-38, 74 NRC 817 (2011) (partial initial 

decision on Contention CL-2); Nuclear Innovation North America LLC (South Texas Project 

Units 3 and 4), LBP-12-5, 75 NRC 227 (2012) (partial initial decision on Contention DEIS-1). 

On May 16, 2011, the Intervenors filed Contention FC-1, which is based on the statutory 

and regulatory prohibitions against FOCD.  Intervenors’ Motion for Leave to File a New 

Contention Based on Prohibitions Against Foreign Control (May 16, 2011) (ADAMS Accession 
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No. ML111361048).  After further filings from the parties and oral argument, the Board admitted 

Contention FC-1.  Nuclear Innovation North America LLC (South Texas Project Units 3 and 4), 

LBP-11-25, 74 NRC 380 (Sept. 30, 2011).  The admitted contention is as follows: 

Contention FC-1:  Applicant, [NINA], has not demonstrated that its STP Units 3 
and 4 joint venture with Toshiba, is not owned, controlled, or dominated by an 
alien, a foreign corporation, or a foreign government contrary to 42 U.S.C. § 
2133(d) and 10 C.F.R § 50.38. 
 

Id. at 382. 

On December 13, 2011, the Staff issued a determination letter to NINA (First 

Determination Letter) (ADAMS Accession No. ML113390176) (Exhibit NRC000118) informing 

NINA of the Staff’s conclusion that NINA’s application did not meet the FOCD requirements of 

10 C.F.R. § 50.38.2  On December 30, 2011, the Intervenors filed a motion for summary 

disposition of Contention FC-1 based on the First Determination Letter, but this motion was 

denied by the Board.  Memorandum and Order (Ruling on Intervenors’ Motion for Summary 

Disposition of Contention FC-1) (Feb. 7, 2012) (unpublished) (ADAMS Accession No. 

ML12038A169).  After the Staff issued the First Determination Letter, the Staff and NINA 

continued to engage on FOCD issues, which took the form of meetings, requests for additional 

information (RAIs) and responses thereto, and revisions to the application.  While the Staff 

review was ongoing, the Board issued an Order setting the “trigger date” for the evidentiary 

hearing on Contention FC-1 as “the earlier of (1) April 30, 2013, or (2) the date on which the 

NRC Staff makes publicly available its FOCD review.”  Order (Establishing Revised Schedule 

for Hearing on Contention FC-1) (Feb. 7, 2013) (unpublished) (ADAMS Accession No. 

ML13038A328). 

                                                 

2 The Staff notified the Board and the parties of the First Determination Letter on December 14, 
2011 (ADAMS Accession No. ML11348A308). 
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On April 29, 2013, the Staff issued a second determination letter to NINA (Second 

Determination Letter) (ADAMS Accession No. ML13105A351) (Exhibit NRC000103) informing 

NINA of the Staff’s determination that NINA and its wholly-owned subsidiaries NINA 3 and 

NINA 4 continue to be subject to foreign ownership, control, or domination and do not meet the 

requirements of Section 103d. of the AEA or 10 C.F.R. § 50.38.  Enclosed with the Second 

Determination Letter was the Staff evaluation, which provided a detailed explanation of the 

bases for the Staff’s determination.3  The Staff notified the Board and the parties of the Second 

Determination Letter on April 30, 2013 (ADAMS Accession No. ML13120A076) (publicly 

available notification).  

On May 8, 2013, NINA filed an unopposed motion seeking to toll NINA’s deadline to 

submit a new contention based on the Staff’s FOCD evaluation.  NINA’s Unopposed Motion to 

Toll Deadline to Submit a New Contention Challenging the Staff’s FOCD Evaluation (May 8, 

2013) (ADAMS Accession No. ML13128A048) (hereinafter “Tolling Motion”).  In its Tolling 

Motion, NINA stated that it disagrees with the Staff’s Second Determination Letter and has the 

right to file a contention under 10 C.F.R. § 2.309, but NINA also stated that Contention FC-1 

encompasses any dispute NINA would have with the points raised in the Staff’s Second 

Determination Letter.  Id. at 3.  However, to preserve NINA’s right to file its own contention at a 

later time should the need arise, e.g., should the Intervenors withdraw Contention FC-1 prior to 

a ruling on the merits after an evidentiary hearing, NINA requested that the time for it to file a 

contention be tolled.  Id. at 4-5.  On May 24, 2013, the Board granted NINA’s request to toll the 

time for NINA to file a contention “until thirty (30) days after a circumstance arises such that 

                                                 

3 The proprietary version of the Staff evaluation is Exhibit NRC000104 (ADAMS Accession No. 
ML13105A387) and the public (redacted) version of the Staff evaluation is Exhibit NRC000105 (ADAMS 
Accession No. ML13150A284). 
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Contention FC-1 is dismissed, withdrawn, or otherwise disposed of without a decision on the 

merits.”  Order (Granting NINA’s Motion to Toll Deadline for Filing of New Contention), at 1 (May 

24, 2013) (unpublished) (ADAMS Accession No. ML13144A718).  The Board requested briefing 

from the parties on two questions related to the Tolling motion, but granted NINA’s motion 

without resolving these questions.  Id. at 2.4 

 Contention FC-1 is the only remaining admitted contention in this proceeding.  The 

Intervenors have submitted a proposed contention regarding temporary storage and ultimate 

disposal of nuclear waste produced by STP Units 3 and 4, but this proposed contention has 

been held in abeyance by the Board pursuant to Commission direction.  Order (Holding Waste 

Confidence Contention in Abeyance) (Mar. 1, 2013) (unpublished) (ADAMS Accession No. 

ML13060A218). 

DISCUSSION 

I. Legal and Regulatory Background 

Section 103d. of the AEA provides that no license under Section 103 may be issued to 

“to an alien or any corporation or other entity if the Commission knows or has reason to believe 

it is owned, controlled, or dominated by an alien, a foreign corporation, or a foreign  

government.”  42 U.S.C. § 2133(d).  This statutory prohibition is implemented by the 

Commission’s regulations, which state: 

Any person who is a citizen, national, or agent of a foreign country, or any 
corporation, or other entity which the Commission knows or has reason to 
believe is owned, controlled, or dominated by an alien, a foreign corporation, or a 
foreign government, shall be ineligible to apply for and obtain a license. 
 

                                                 

4 The two questions on which the Board requested briefing were “(1) whether a license applicant 
may submit a contention under 10 C.F.R. § 2.309 in a proceeding initiated by an intervenor petition, and 
(2) whether a hearing demand under 10 C.F.R. § 2.103(b) is an adequate or exclusive remedy for an 
applicant who disputes the Staff’s review of its application.”  Id. 
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10 C.F.R. § 50.38.  With respect to COL applications, NRC regulations provide that such 

applications may be filed by “[a]ny person except one excluded by § 50.38 of this chapter.”  

10 C.F.R. § 52.75(a).  Because NINA and its co-applicants are applying for combined licenses 

under Section 103 of the AEA, NINA and its co-applicants are subject to the statutory and 

regulatory requirements regarding FOCD. 

NRC guidance on application of the FOCD prohibition is in the “Final Standard Review 

Plan on Foreign Ownership, Control, or Domination” (SRP), which was approved by the 

Commission on August 31, 1999.  SRP, 64 Fed. Reg. 52,355 (Sept. 28, 1999) (Exhibit 

NRC000106). The SRP documents procedures, standards, and guidance used by the Staff to 

determine whether FOCD exists with respect to a particular nuclear facility license application. 

Id.  The NRC had earlier issued an interim SRP for comment, and the SRP as finally issued is 

accompanied by the NRC’s responses to comments on the interim SRP.  Id. 

According to the SRP, “[a]n applicant is considered to be foreign owned, controlled, or 

dominated whenever a foreign interest has the ‘power,’ direct or indirect, whether or not 

exercised, to direct or decide matters affecting the management or operations of the applicant.”  

Id. at 52,358 (Section 3.2).  The Commission has stated that “the words ‘owned, controlled or 

dominated’ refer to relationships where the will of one party is subjugated to the will of another, 

and that the Congressional intent was to prohibit such relationships where an alien has the 

power to direct the actions of the licensee.”  General Electric Co. (Southwest Experimental Fast 

Oxide Reactor (SEFOR)), 3 AEC 99, 101 (Commission 1966).  See also SRP, 64 Fed. Reg. at 

52,358 (Section 3.2).  The SRP defines “foreign interest” as “any foreign government, agency of 

a foreign government, or representative of a foreign government; any form of business 

enterprise or legal entity organized, chartered, or incorporated under the laws of any country 

other that [sic] the U.S. or its possessions and trust territories; any person who is not a citizen or 

national of the U.S.; and any U.S. interest effectively controlled by one of the above foreign 

entities.”  SRP, 64 Fed. Reg. at 52,358 (Section 3.2).  Therefore, the definition of “foreign 
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interest” includes any foreign entity as well as any U.S. interest that is “effectively controlled by” 

a foreign entity.  Because applicants subject to FOCD are prohibited from obtaining a license, 

each co-applicant for a license must be individually evaluated to determine whether it is subject 

to FOCD.  See AEA § 103d., 42 U.S.C. § 2133(d); 10 C.F.R. §§ 50.38, 52.75.  See also SRP, 

64 Fed. Reg. at 52,357 (Section 1.1) (“Where there are co-applicants, each intending to own an 

interest in a new facility as co-licensees, each applicant must be reviewed to determine whether 

it is owned, controlled, or dominated by an alien, foreign corporation or foreign government.”) 

 The SRP identifies and discusses various avenues of possible foreign control that 

should be considered in an FOCD evaluation.  In discussing the significance to the FOCD 

evaluation of percentages of foreign ownership, the SRP states that “[p]ercentages held of 

outstanding shares must be interpreted in light of all the information that bears on who in the 

corporate structure exercises control over what issues and what rights may be associated with 

certain types of shares.”  Id. at 52,358 (Section 3.2).  In addition to ownership percentages, 

other means of foreign involvement that are relevant to the FOCD analysis include (1) a foreign 

interest having management positions in the applicant’s organization; (2) a foreign interest 

controlling, or being in a position to control, the selection or tenure of management positions in 

the applicant’s organization; (3) indebtedness to foreign interests, and contracts and 

agreements with foreign interests potentially affecting control of the applicant; (4) the applicant 

having interlocking directors or officers with a foreign interest; (5) and other foreign involvement 

with the applicant.  Id. at 52,359 (Section 4.2).  To address any FOCD concerns arising from 

these various means of foreign involvement, the SRP provides that applicants may use a 

negation action plan (NAP), which should include measures to negate the foreign ownership, 

control, or domination.  See id. at 52,359 (Section 4.4).   

Commission precedent and guidance also discuss the scope of the FOCD prohibition 

and identify certain areas of special concern in the FOCD analysis.  For example, in response to 

a comment on the interim SRP, the NRC recognized that “the exertion of control over the ‘safety 

rsh1
Cross-Out

rsh1
Cross-Out



PROTECTED PROPRIETARY INFORMATION - WITHHOLD PER APRIL 26, 2012 ORDER 

- 8 - 

PROTECTED PROPRIETARY INFORMATION - WITHHOLD PER APRIL 26, 2012 ORDER 

and security aspects’ of reactor operations (interpreting that phrase broadly for the purpose of 

this discussion) can be an important factor in the foreign ownership or control analysis.”  SRP, 

64 Fed. Reg. at 52,357.  However, the NRC went on to state that “it may not be the only 

important factor, given that the statute does not limit the foreign control prohibition to only those 

applicants who intend to be actively engaged in operation of the plant, or intend to ‘exert control’ 

over operations.”  Id.  In addition, the Commission has stated that the FOCD prohibition should 

“be given an orientation toward safeguarding the national defense and security.” SEFOR, 3 AEC 

99, 101 (Commission 1966).  See also SRP, 64 Fed. Reg. at 52,357 (Section 1.1).  The 

Commission further stated that “[t]he ability to restrict or inhibit compliance with the security and 

other regulations of AEC, and the capacity to control the use of nuclear fuel and to dispose of 

special nuclear material generated in the reactor, would be of greatest significance.”  SEFOR, 

3 AEC at 101 (Commission 1966). 

Consistent with 10 C.F.R. § 2.325, the applicant, in this case NINA, bears the burden of 

proof in this proceeding.  The burden NINA must bear is proof by a preponderance of the 

evidence.  See Advanced Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), 

CLI-94-6, 39 NRC 285, 302 n.22 (1994) (“Typically, NRC administrative proceedings have 

applied a ‘preponderance of the evidence’ standard in reaching the ultimate conclusions after 

hearing in resolving a proceeding. . . . The ‘preponderance’ standard is also the one generally 

applied in proceedings under the APA.”), aff'd, Advanced Medical Systems, Inc. v. NRC, 

61 F.3d 903 (6th Cir. 1995) (Table).  See also, e.g., Amergen Energy Co. (Oyster Creek Nuclear 

Generating Station), CLI-09-7, 69 NRC 235, 263 (2009) (applying a preponderance of the 

evidence standard to a safety contention in a reactor license renewal proceeding); Pacific Gas 

and Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage Installation), 

CLI-08-26, 68 NRC 509, 521 (2008) (applying a preponderance of the evidence standard to 

resolve an environmental contention), aff’d, San Luis Obispo Mothers for Peace v. NRC, 

635 F.3d 1109 (9th Cir. 2011). 
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Because the admitted contention concerns the prohibitions against FOCD, NINA must 

show by a preponderance of the evidence that NINA, NINA 3, and NINA 4 comply with FOCD 

requirements.  The FOCD requirements prohibit the NRC from issuing combined licenses to 

applicants who the NRC knows, or has reason to believe, are owned, controlled, or dominated 

by a foreign entity.  See AEA § 103d., 42 U.S.C. § 2133(d); 10 C.F.R. §§ 50.38 52.75.  Given 

this standard, it follows that NINA has the burden of showing by a preponderance of the 

evidence that the NRC does not know, or have reason to believe, that NINA, NINA 3, or NINA 4 

are owned, controlled, or dominated by a foreign entity. 

II. Staff Witness 

 The “Prefiled Direct Testimony of Anneliese Simmons on Contention FC-1” (Staff Direct 

Testimony) presents the Staff’s views on Contention FC-1 through the testimony of a qualified 

witness.  Staff Direct Testimony at A5 (Exhibit NRC000101).5  Ms. Simmons is responsible for 

the Staff’s FOCD review and authored the Staff evaluation.  Id. at A4.  Ms. Simmons’ testimony 

describes the results of her review and shows that NINA, NINA 3, and NINA 4 are subject to 

foreign ownership, control or domination and do not meet the requirements of AEA § 103d. or 

10 C.F.R. § 50.38.  Id. at A5.  More specifically, Ms. Simmons’ testimony demonstrates her 

professional qualifications; describes the FOCD review process and associated guidance; 

explains the licensing, financing and ownership structure of the proposed units; and documents 

her thorough review of the Application and the numerous bases supporting her conclusion that 

NINA, NINA 3, and NINA 4 are subject to FOCD.  See generally, id.; Anneliese Simmons 

Statement of Professional Qualifications (Exhibit NRC000102). 

Ms. Simmons has been employed by the NRC as a Financial Analyst since 2008.  Staff 

                                                 

5 In the Staff’s testimony, each question and answer is consecutively numbered, and citations to 
testimony in this pleading are to answer numbers. 
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Direct Testimony at A1.  She is currently assigned to the International and Financial Analysis 

Branch of the Division of Inspection and Regional Support in the Office of Nuclear Reactor 

Regulation.  Id. at A2.  Ms. Simmons’ current responsibilities include performing 

decommissioning funding reviews, revising guidance documents such as NUREGs, and writing 

safety evaluations for license transfers, license renewals, and combined license applications.  

Id.  The areas of review for which she is responsible include FOCD, decommissioning funding, 

financial qualifications, and insurance and indemnity issues.  Id. 

Ms. Simmons has twenty years of professional experience at various federal agencies 

and nonprofit organizations.  Id. at A3.  Her background is in finance, primarily focused on 

international trade and development issues.  Id.  Ms. Simmons earned a master’s degree in 

public policy (M.P.P.) with a concentration in public sector finance from the University of 

Maryland, and has completed graduate coursework in finance, analysis of financial condition 

(i.e., the evaluation of the financial feasibility of public and private sector projects), statistics, 

economics, and financial policy.  Id.  In her positions prior to coming to the NRC, Ms. Simmons’ 

responsibilities included financial management, budgeting, accounting, and contracts.  Id. 

Since joining the NRC, Ms. Simmons has conducted FOCD reviews for several license 

transfer applications for operating reactors and for new reactor applications.  Id.  Ms. Simmons 

is the Staff reviewer of FOCD for the Calvert Cliffs Unit 3 COL application and prepared an 

affidavit regarding the FOCD contention in that proceeding.  Id.  Ms. Simmons has also testified 

before the licensing board regarding FOCD and for the AREVA Enrichment Services LLC, 

Eagle Rock Enrichment Facility uncontested hearing, and has spoken on FOCD at a trade 

event at the Embassy of Great Britain and at the NRC’s Regulatory Information Conference.  

Id.    

III. NINA, NINA 3, and NINA 4 are Controlled and Dominated by a Foreign Interest 

Contention FC-1 claims that NINA has not shown that the STP Units 3 and 4 project is 

not subject to FOCD.  As explained below and in the Staff’s testimony, NINA has not met its 
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burden of proof because NINA, NINA 3, and NINA 4 are clearly controlled and dominated by a 

foreign interest, and therefore should be prohibited from obtaining combined licenses for STP 

Units 3 and 4. 

A. The Staff Adhered to the AEA, NRC Regulations, and the SRP’s FOCD 
Standards and Review Process  

 
As mentioned above, the AEA prohibits the Staff from issuing a license to a foreign entity 

or a corporation that is owned, controlled or dominated by a foreign entity.  42 U.S.C. § 2133(d).  

This prohibition is implemented in the Commission’s regulations in 10 C.F.R. § 50.38, which 

states that a foreign entity or an entity “the Commission knows or has reason to believe is 

owned, controlled, or dominated by an alien, a foreign corporation, or a foreign government, 

shall be ineligible to apply for and obtain a license.”  Id.  The Commission approved the SRP as 

a means to guide the Staff’s review to determine whether applicants were in violation of the 

statutory and regulatory requirements.   

Ms. Simmons describes the Staff’s review process and guidance in detail in her 

testimony.  See Staff Direct Testimony at A7-A25 (Exhibit NRC000101).  The SRP guides the 

Staff to conduct a “Threshold Review and Determination,” and review the material submitted by 

the applicant in fulfillment of the requirements in 10 C.F.R. § 50.33(d), which states that, if an 

applicant is a corporation, it must state: “(i) The state where it is incorporated or organized and 

the principal location where it does business; (ii) The names, addresses and citizenship of its 

directors and of its principal officers; (iii) Whether it is owned, controlled, or dominated by an 

alien, a foreign corporation, or foreign government, and if so, give details.”  10 C.F.R. § 

50.33(d); SRP, 64 Fed. Reg. at 52,359 (Section 4.1) (Exhibit NRC000106); Staff Direct 

Testimony at A18.  The SRP guides the Staff to consider this information, as well as any other 

information of which the Staff may be aware, to determine if there is any reason to believe that 

an applicant may be FOCD.  SRP, 64 Fed. Reg. at 52,359 (Section 4.1). 

If the Staff determines that there is reason to believe that an applicant may be FOCD, 
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then the SRP guides the Staff to conduct a “Supplementary Review” and request additional 

information from the applicant.  Id. (Section 4.2); Staff Direct Testimony at A22.  Such 

information could include Securities and Exchange Commission (SEC) Schedules 13D and 

13G,6 management positions held by non-U.S. citizens, and information about the ability of 

foreign entities to control the appointment of management personnel.  SRP, 64 Fed. Reg. at 

52,358 (Section 4.2); Staff Direct Testimony at A18.  Certain factors should be considered 

during this stage of the evaluation.  SRP, 64 Fed. Reg. at 52,358 (Section 4.2); Staff Direct 

Testimony at A22.  Those include (1) whether or not any foreign interests have management 

positions, such as directors, officers, or executive personnel, in the applicant’s organization, (2) 

whether or not any foreign interest is in a position to control the election, appointment, or tenure 

of any of the applicant’s directors, officers, or executive personnel, (3) whether or not the 

applicant is indebted to foreign interests or has contractual or other agreements with foreign 

entities that may affect control of the applicant,  (4) whether the applicant has interlocking 

directors or officers with foreign corporations, and (5) consideration of any other foreign 

involvement.  Id. 

If the Staff continues to believe that the applicant may be FOCD, the Staff then proceeds 

to a “Supplementary Determination” based on the information considered in the Supplementary 

Review.  SRP, 64 Fed. Reg. at 52,359 (Section 4.3); Staff Direct Testimony at A23.  The Staff 

determines the nature and extent of the applicant’s FOCD, including whether a foreign interest 

has a controlling or dominant minority position; the source of the FOCD; and the type of actions 

that would be required to negate the effects of the FOCD to a level consistent with the AEA and 
                                                 

6 SEC Schedules 13D and 13G disclose beneficial ownership of certain equity securities. Any 
person or group of persons who acquire a beneficial ownership of more than 5 percent of such equity 
securities must file a Schedule 13D reporting such acquisition together with certain other information 
within ten days after such acquisition. The Schedule 13G is an abbreviated version of Schedule 13D.  
Regulation 13D-G: 17 C.F.R. §§ 240.13d-1 to 240.13d-102 
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NRC regulations.  Id. 

If the Staff ultimately concludes that an applicant is FOCD, the SRP guides the staff to 

request that the applicant submit a NAP.  SRP, 64 Fed. Reg. at 52,359 (Section 4.4); Staff 

Direct Testimony at A24.  “When factors not related to ownership are present, the negation 

action plan shall provide positive measures to assure that the foreign interest can be effectively 

denied control or domination.”  Id.  The SRP provides the following examples of sufficient 

negation measures:   

1. Modification or termination of loan agreements, contracts, and other 
understandings with foreign interests.  
 

2. Diversification or reduction of foreign source income.  
 

3. Demonstration of financial viability independent of foreign interests.  
 

4. Elimination or resolution of problem debt.  
 

5. Assignment of specific oversight duties and responsibilities to board 
members.  
 

6. Adoption of special board resolutions. 
 

Id. 

Section 1.1 of the SRP states that the FOCD limitation should have an “orientation 

toward safeguarding the national defense and security.”  SRP, 64 Fed. Reg. at 52,357 (Section 

1.1).  While safeguarding the national defense and security is an important factor in the FOCD 

analysis, it is not the sole factor that the Staff must consider.  The NRC’s response to a 

comment made on the interim SRP articulates this issue: 

[I]t is true that the exertion of control over the “safety and security aspects” of 
reactor operations (interpreting that phrase broadly for the purpose of this 
discussion) can be an important factor in the foreign ownership or control 
analysis. However, it may not be the only important factor, given that the statute 
does not limit the foreign control prohibition to only those applicants who intend 
to be actively engaged in the operation of the plant, or intent to “exert control” 
over operations.  
 

SRP, 64 Fed. Reg. at 52,357; Staff Direct Testimony at A88.  The Staff takes national defense 

and security into consideration, but consistent with the SRP, it considers that it may not be the 
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only important factor.  Staff Direct Testimony at A88.  In addition, the guidance regarding the 

FOCD determination being oriented toward the “national defense and security” originated in the 

Commission’s decision in SEFOR.  SEFOR, 3 AEC 99, 101 (Commission 1966).  In this same 

decision, the Commission further stated that “[t]he ability to restrict or inhibit compliance with the 

security and other regulations of AEC” was among those factors that would be of “greatest 

significance.”  Id. (emphasis added).  Therefore, the FOCD prohibition is not limited to 

compliance with only a certain, limited set of NRC requirements. 

The Staff followed the guidance in its FOCD review of STP Units 3 and 4, and as 

explained below, concluded that NINA, NINA 3, and NINA 4 were FOCD, and that the NAP was 

insufficient to negate the control and domination.  Staff Direct Testimony at A73, A83. 

B. Licensing, Financing, and Ownership Structure of STP Units 3 and 4 

A good understanding of the licensing, financing, and ownership structure of STP Units 3 

and 4, which is explained in the Staff’s testimony, is critical to an understanding of the issues 

raised by Contention FC-1.  Staff Direct Testimony at A26-A31 (Exhibit NRC000101).  As 

described in the COL Application, NINA is applying for licenses on behalf of itself, STPNOC, 

NINA 3, NINA 4, and CPS Energy.  Id. at A26 (citing STP COL Application, Part 1, Rev. 9, § 1.0 

(Apr. 17, 2013) (Exhibit STP000054)).  The applicants request the following licensing actions: 

• License NINA to construct, possess, and use STP Units 3 and 4, including the applicable 
license under 10 C.F.R. Part 70 to receive, possess, and use at any time such quantities 
of source, byproduct and special nuclear material as needed to construct the utilization 
facility and transition the utilization facility to STPNOC for operation.  

• License STPNOC to possess, use, and operate STP Units 3 and 4, including the 
applicable license under 10 C.F.R. Part 70 to receive, possess, and use at any time 
such quantities of source, byproduct, and special nuclear material as needed to operate 
the utilization facility. 

• License NINA 3 and CPS Energy to possess and own STP Unit 3, with NINA 3 owning a 
92.375 percent undivided interest in Unit 3 and CPS Energy owning a 7.625 percent 
undivided interest in Unit 3. 

• License NINA 4 and CPS Energy to possess and own STP Unit 4, with NINA 4 owning a 
92.375 percent undivided interest in Unit 4 and CPS Energy owning a 7.625 percent 
undivided interest in Unit 4.  
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Id. (citing STP COL Application, Part 1, Rev. 9, § 1.1 (Exhibit STP000054)). 

 As stated above and in an ownership chart from the COL application, NINA 3 and NINA 

4 will own 92.375 percent of STP Unit 3 and STP Unit 4, respectively, while CPS Energy will 

own 7.625 percent of both STP Unit 3 and STP Unit 4.  Id. at A30 (citing STP COL Application, 

Part 1, Rev. 9, at 1.0-35/36 (Figure 1.1-1) (Exhibit STP000054)).  NINA 3 and NINA 4 are wholly 

owned by NINA Investments LLC, which is wholly owned by NINA Investments Holdings LLC, 

which is wholly owned by NINA.  Id. (citing STP COL Application, Part 1, Rev. 9, at 1.0-35/36 

(Figure 1.1-1) (Exhibit STP000054)).  Therefore, NINA indirectly owns 92.375 percent of the 

proposed units.  Id. at A31.   

The ultimate parent companies of NINA are NRG Energy, Inc. (NRG) and Toshiba 

Corporation (Toshiba), a Japanese Corporation.  Id. at A29.  NINA is partially owned 

(approximately 10 percent) by Toshiba American Nuclear Energy Corporation (TANE), a 

Delaware corporation, which is a wholly-owned subsidiary of Toshiba America, Inc., (also a 

Delaware corporation), which is, in turn, a wholly-owned subsidiary of Toshiba.  Id. (citing STP 

COL Application, Part 1, Rev. 9, § 1.2 (Exhibit STP000054)).  NINA is partially owned 

(approximately 90 percent) by Texas Genco Holdings Inc. (Texas Genco), a Texas Corporation, 

which is a subsidiary of NRG.  Id. (citing STP COL Application, Part 1, Rev. 9, § 1.2 (Exhibit 

STP000054)).  In addition to ownership, Toshiba has a significant economic interest in NINA in 

the form of loans.  As of December 31, 2011, NINA owed Toshiba approximately .  

Id. (citing Supplemental RAI Response, at 2 (June 7, 2012) (Exhibit STP000068)).  

C. The Staff Conducted a Threshold Review and Determined that NINA may be 
FOCD 

 
The Staff conducted a Threshold Review and Determination by examining the 

information submitted by the applicants as required by 10 C.F.R. § 50.33(d), and determined, as 
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explained below, that CPS Energy, NRG, and STPNOC had no FOCD concerns, but the Staff 

had reason to believe that NINA and its subsidiaries, NINA 3 and NINA 4,7 may be FOCD.  Staff 

Direct Testimony at A38-A41 (Exhibit NRC000101).  As explained in the SRP, the Threshold 

Review is a high-level review where the Staff reviews the applicant information and determines 

“whether there is any reason to believe that the applicant is an alien or citizen, national, or agent 

of a foreign country, or an entity that is owned, controlled, or dominated by an alien, a foreign 

corporation, or foreign government.”  SRP, 64 Fed. Reg. at 52,359 (Section 4.1) (Exhibit 

NRC000106) (emphasis added).  If this low standard is met, then the Staff proceeds to a more 

detailed Supplementary Review.  Id. 

The Staff initially conducted an acceptance review upon receipt of the initial application 

on September 20, 2007.  Staff Direct Testimony at A34.  There was no foreign involvement in 

the project in the initial application.  Id. (citing STP COL Application, Part 1, Rev. 0 (ADAMS 

Accession No. ML072830812) (Exhibit NRC000112)).  However, in 2008 NINA amended its 

application to introduce NINA as a new entity formed by Toshiba and NRG.  Id. (citing STP COL 

Application, Part 1, Rev. 2. (ADAMS Accession No. ML082830951) (Exhibit NRC000113)).  

Through Revision 3 of the STP COL Application, Toshiba, through its indirect wholly owned 

subsidiary, TANE, owned 12 percent of NINA, which in turn owned 50 percent of the proposed 

STP Units 3 and 4.  Id. (citing STP COL Application, Part 1, Rev. 3, Table 1.1-1 (ADAMS 

Accession No. ML092931176) (Exhibit NRC000114)). 

NINA’s share of the proposed STP Units 3 and 4 was increased to 92.375 percent in 

Revision 4 of the STP COL Application.  Id. (citing STP COL Application, Part 1, Rev. 4, Table 

1.1-1 (ADAMS Accession No. ML102860171) (Exhibit NRC000115)).  Shortly thereafter, on 

                                                 

7 The evaluation of NINA encompassed the evaluation of NINA 3 and NINA 4 because they are 
wholly-owned subsidiaries of NINA. 
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January 24, 2011, NINA became the lead applicant for the project.  Order (Revising Case 

Caption) (Feb. 7, 2011) (unpublished) (ADAMS Accession No. ML110380232).  Following the 

events in March 2011 at Fukushima, Japan, NRG announced that it would “write down its 

investment in the development of South Texas Project 3&4” and “not invest additional capital in 

the STP development effort.”  Id. (citing Press Release, NRG Energy, Inc., NRG Energy Inc. 

Provides Greater Clarity on the South Texas Nuclear Development Project (STP 3&4) (Apr. 19, 

2011) (NRG Press Release) (Exhibit STP000078)).  As discussed in more detail below, the 

effective withdrawal of support by NRG for the STP Units 3 and 4  project leaves Toshiba, a 

foreign entity, in control of NINA.   

Revision 6 of the STP COL Application stated that “NINA will assure that U.S. owners at 

all times hold at least 10 percent of the equity of NINA. Taking into account CPS Energy's 7.625 

percent ownership interests, indirect foreign ownership of STP 3&4 will at all times be less than 

85 percent.”  Staff Direct Testimony at A34 (citing STP COL Application, Part 1, Rev. 6, § 1.2 

(Aug. 30, 2011) (ADAMS Accession No. ML11252A537) (Exhibit STP000045)).  The implication 

of this statement was that maintaining at least 10 percent U.S. ownership would allow NINA to 

avoid any potential FOCD concerns.  Based on the numerous changes to the ownership 

structure, the Staff determined that the application and NINA as lead applicant did not meet the 

statutory and regulatory requirements regarding FOCD.  Staff Direct Testimony at A34 (citing 

Letter from David B. Matthews, NRC, to Mark McBurnett, NINA (Dec. 13, 2011) (ADAMS 

Accession No. ML113390176) (2011 Determination Letter) (Exhibit NRC000118)).  In the 2011 

Determination Letter, the Staff stated that, as presently constituted, the STP COL application 

would allow up to 90 percent foreign ownership in NINA; the majority of the financing for the 

remainder of the project would be from Toshiba; Toshiba is a foreign corporation that has the 

power to exercise ownership, control, or domination; and the NAP did not negate that 

ownership, control, or domination.  Id. at A35 (citing 2011 Determination Letter at 1). 

NINA responded by submitting Revision 7 of the STP COL Application, and the Staff 
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issued RAIs.  Id. at A36.  In its Supplemental RAI Response (Feb. 23, 2012) (Exhibit 

STP000049), page 2, NINA withdrew its request that the NRC approve up to 85 percent foreign 

ownership of the proposed units and instead stated that no changes in ownership were 

contemplated prior to license issuance, that TANE would maintain its ownership of not more 

than 10 percent of NINA unless a higher ownership percentage is approved or otherwise 

authorized in writing by the NRC, and that NINA would seek NRC approval (or an NRC 

threshold determination that NRC approval was not required) in the case of any change in 

ownership of greater than 5 percent of NINA.  Id. at A36 (citing RAI Response (Feb. 23, 2012) 

(ADAMS Accession No. ML12060A106) (Exhibit STP000049)).  The NAP was revised to clarify 

that NRG held 90 percent ownership in NINA and therefore held 90 percent of the voting rights.  

Id. (citing RAI Response, at 7-8 (Feb. 23, 2012)).  The NAP was also changed to clarify that at 

least 50 percent of the funding for any licensed construction activity would be funded from U.S. 

sources.  Id. (citing RAI Response, at 8 (Feb. 23, 2012)).  NINA also assigned a “special role” to 

the Chief Nuclear Officer and the Chief Executive Officer to ensure FOCD compliance.  Id. 

(citing RAI Response, at 6-7 (Feb. 23, 2012)).  NINA further clarified the role of the Security 

Committee and the Nuclear Advisory Committee (NAC).  NINA added several provisions 

regarding the authority of the Security Committee, including the right to conduct audits and the 

right of employees to raise FOCD concerns directly to the Security Committee.  Id. (citing RAI 

Response, at 10-14 (Feb. 23, 2012)).  The NAC would additionally be able to raise FOCD 

concerns directly to the Board of Managers and the Security Committee.  Id. (citing RAI 

Response, at 16-17 (Feb. 23, 2012)). 

Due to the significant changes in the STP COL Application, the Staff began the FOCD 

review process anew and, per Section 4.1 of the SRP, conducted a Threshold Review and 
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Determination.  Staff Direct Testimony at A38.  The Staff examined the applicants for STP Units 

3 and 4 : NINA, CPS Energy, NINA 3, NINA 4, and STPNOC.  Staff Direct Testimony at A32; 

STP COL Application, Part 1, Rev. 9 § 1.0. (Exhibit STP000054).8  Additionally, the Staff 

examined NRG, TANE, and Toshiba as direct or indirect parent companies of NINA.  Staff 

Direct Testimony at A32.   

The Staff determined that CPS Energy and STPNOC were not FOCD, and that any NRG 

FOCD was sufficiently negated.  Staff Direct Testimony at A40.  CPS Energy is a Texas 

municipal utility and is governed by the CPS Energy Board of Trustees, an independent board 

of the City of San Antonio, Texas, which is made up of four U.S. citizens.  Id.  NRG is a U.S. 

based publicly traded company, with the vast majority of its shares being held by U.S. entities.  

Id.  The Staff identified less than 10 percent foreign ownership of NRG, but found that the 

measures instituted in its NAP were sufficient to negate any potential control by foreign entities.  

Id.  STPNOC is a Texas corporation controlled by a board of four directors, three of which are 

appointed by the City of Austin, CPS Energy, and NRG South Texas LP, an indirect wholly 

owned subsidiary of NRG.  Id. at A28.  Because STPNOC is a U.S. not for profit organization 

controlled by three U.S. entities, the Staff concluded that it is not foreign owned, controlled, or 

dominated.  Id. at A40.   

While the Staff did not find any FOCD concerns with the above-mentioned organizations, 

it determined that Toshiba’s level of participation in NINA gave the Staff reason to believe that 

NINA may be FOCD.  Id. at A39.  NINA is owned approximately 10 percent by TANE, and since 

TANE is owned by and effectively controlled by Toshiba, the Staff determined that both TANE 

and Toshiba meet the definition of a foreign entity.  Id. at A33.  Additionally, as of December 31, 

                                                 

8 STPNOC was the original lead applicant prior to NINA taking its place in December 2010.  Staff 
Direct Testimony at A28. 
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2011, NINA also owed Toshiba approximately - . /d. at A29 (citing Supplemental RAI 

Response, at 2 (June 7, 2012) (Exhibit STP000068)). The Staff also noted that NINA had 

applied for a license under 10 C.F.R. Part 70 to receive, possess, and use special nuclear 

material needed to construct the facility and transition the facility to STPNOC for operation. /d. 

at A39 (citing STP COL Application, Part 1, Rev. 9, § 1.1 (Exhibit STP000054 )). In addition to 

other factors, the combination of TANE's ownership shares of NINA, NINA's indebtedness to 

TANE, and the concern that a NINA license under 10 C.F.R. Part 70 may allow a foreign entity 

control of special nuclear material led the Staff to determine that there was reason to believe 

that NINA may be FOCD. /d. at A39. The Staff, therefore, proceeded with a more in-depth and 

detailed Supplementary Review of NINA. /d. at A39, A41 . 

D. The Staff Conducted a Supplementary Review and Concluded that NINA may be 
FOCD 

The Staff conducted a Supplementary Review and determined that NINA may be FOCD 

based on the presence of foreign interests in NINA management positions, TANE's control of 

the appointment and tenure of a director and the Chief Financial Officer (CFO), NINA's 

significant indebtedness to TANE and TANE's current status as sole financer of NINA, the 

presence of interlocking directors, and additional foreign involvement. Staff Direct Testimony at 

A41 -A48 (Exhibit NRC0001 01 ). As stated above, if the Staff determines that more information 

is necessary to determine whether an applicant is FOCD, it may request information related to: 

1) Whether any foreign interests have management positions such as directors, officers, or 

executive personnel, in the applicant; 2) Whether any foreign interest is in a position to control 

the election, appointment, or tenure of directors, officers, or executive personnel ; 3) Whether the 

applicant is indebted to or has contractual arrangements with any foreign interests that may 

affect control of the applicant; 4) Whether the applicant has interlocking directors with foreign 

corporations; and 5) whether the applicant has any other foreign involvement not mentioned in 

the factors listed above. Staff Direct Testimony at A42 (citing SRP, 64 Fed. Reg. at 52,359 

PROTECTED PROPRIETARY INFORMATION- WITHHOLD PER APRIL 26, 2012 ORDER 
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(Section. 4.2) (Exhibit NRC000106)). 

i. The Staff Determined that Foreign Interests Have a Management Position 
and Control the Appointment and Tenure of the Chief Financial Officer 
 

The Staff reviewed information in the STP COL Application and requested additional 

information to determine whether the first two factors – whether any foreign interests have 

management positions and whether any foreign interest is in a position to control the election, 

appointment, or tenure of directors, officers, or executive personnel – applied to NINA.  Staff 

Direct Testimony at A43 (Exhibit NRC000101).  In response to an RAI, NINA stated that regular 

business operations will be managed under the direction of a Board of Directors, which is 

comprised of one director appointed by each member of NINA (Member Directors), a director to 

act as Chairman, and two independent directors who are appointed by the Member Directors.9  

Staff Direct Testimony at A43 (citing RAI Response (Nov. 8, 2011) (ADAMS Accession No. 

ML11318A231) (Exhibit STP000046)).  The Third Amended and Restated Operating Agreement 

of NINA (NINA Operating Agreement) clarifies that the members of NINA are TANE (the 

Toshiba Member) and Texas Genco Holdings, Inc. (Texas Genco) (the NRG Member).  See Id. 

(citing NINA Operating Agreement, Exhibit A (May 8, 2009) (Exhibit STP000043)).  Both the 

Toshiba Member and the NRG Member have the authority to appoint a Manager to the Board of 

Managers.  Id. (citing NINA Operating Agreement at § 5.1(b)).10  Additionally, TANE has the 

                                                 

9 The Third Amended and Restated Operating Agreement of NINA uses the terms “Manager” and 
“Board of Managers” instead of “Director” and “Board of Directors.”  Third Amended and Restated 
Operating Agreement of Nuclear Innovation North America, LLC, § 5.1 (May 8, 2009) (ADAMS Accession 
No. ML12019A121) (Exhibit STP000050).  The Staff understands these terms to be equivalent and uses 
them interchangeably in the testimony and this statement of position. 

10 The NINA Operating Agreement states: “Each Investor shall have the right to appoint one 
Manager.”  NINA Operating Agreement at § 5.1(b) (Exhibit STP000050).  Investors are defined as “a 
Member holding Investor Units.”  Id. at Exhibit B.  Each Member that executed the NINA Operating 
Agreement has been issued Investor Units.  Id. at § 3.2.  The Members that executed the Operating 
Agreement are TANE and Texas Genco Holdings, Inc.  Id. at Execution, p. 42.  Therefore, both the 
Toshiba Member (TANE) and the NRG Member (Texas Genco Holdings, Inc.) are Investors.  
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authority to appoint the Chief Financial Officer (CFO) without any additional approval.  Staff 

Direct Testimony at A43 (citing NINA Operating Agreement at § 5.2).  NINA confirmed this in its 

response to an RAI by stating that TANE has the authority to nominate the CFO, the Board is 

required to appoint the TANE nominee, and that only TANE can remove the CFO.  Id. (citing 

RAI Response (May 17, 2012) (ADAMS Accession No. ML121010491) (Exhibit STP000050)).  

Therefore, since TANE is a foreign entity and has the authority to appoint a Manager and the 

CFO, and controls the tenure of both its Manager and CFO, the Staff concluded that a foreign 

interest has a management position and controls the appointment and tenure of an executive 

officer.  Id. 

ii. The Staff Determined that NINA is Indebted to and has Contractual 
Arrangements with Foreign Interests 

 
The Staff also requested information to determine if the third factor – whether the 

applicant is indebted to or has contractual arrangements with any foreign interests that may 

affect control of the applicant – applied to NINA.  Staff Direct Testimony at A44 (Exhibit 

NRC000101).  As discussed in more detail below, the Staff determined that the 2010 Amended 

and Restated TANE Credit Agreement (TANE Credit Agreement), the NINA Operating 

Agreement, and the Engineering, Procurement, and Construction (EPC) Contract were all 

agreements with foreign entities.  See infra at III.E.i-iii; Staff Direct Testimony at A44.  The 

TANE Credit Agreement is an agreement between NINA and TANE whereby TANE lends to 

NINA in order for NINA to pay for services rendered under the EPC Contract.  Staff Direct 

Testimony at A44; TANE Credit Agreement, Recitals (Nov. 29, 2010) (ADAMS Accession No. 

ML12138A120) (Exhibit NRC000132)).  The NINA Operating Agreement is in essence an 

agreement between the Toshiba Member (TANE) and the NRG Member (Texas Genco) that 

defines the roles and responsibilities of the two parties regarding NINA.  Staff Direct Testimony 

at A44; NINA Operating Agreement, Recitals (Exhibit STP000043).  The EPC Contract is an 

agreement between NINA and a consortium comprised of TANE and the Shaw Group Inc. 

rsh1
Cross-Out

rsh1
Cross-Out



PROTECTED PROPRIETARY INFORMATION - WITHHOLD PER APRIL 26, 2012 ORDER 

- 23 - 

PROTECTED PROPRIETARY INFORMATION - WITHHOLD PER APRIL 26, 2012 ORDER 

(Shaw) (Consortium), for the engineering, procurement, and construction work related to STP 

Units 3 and 4.  Staff Direct Testimony at A44; STP COL Application, FSAR, Tier 2, Chapter 1, 

Rev. 9, § 1.4 (ADAMS Accession No. ML13115A356) (Exhibit NRC000126).  Each of these 

agreements is discussed in more detail below.  See infra at III.E.i-iii. 

iii. The Staff Concluded that NINA has Interlocking Directors and Additional 
Foreign Involvement 

 
The Staff also requested information to determine if the fourth and fifth factors – whether 

the applicant has interlocking directors and whether there is additional foreign involvement – 

applies to NINA.  Staff Direct Testimony at A45, A46 (Exhibit NRC000101).  The Staff 

concluded that NINA has interlocking directors with foreign corporations.  Id.  Interlocking 

directors refers to the practice of members of a corporate board of directors serving on the 

boards of multiple corporations.  Interlocking directors may impact control by influencing Board 

decisions in favor of the interests of a foreign entity.  Id. at A46.  The Staff determined that the 

TANE-appointed Manager on the NINA Board of Managers is also an Executive Officer and 

Corporate Vice President of Toshiba.  Id. at A45 (citing STP COL Application, Part 1, Rev. 9, at 

1.0-20 (Table 1.2-1) (Exhibit STP000054)); Toshiba Corp., Ann. Report – Year Ending Mar. 31, 

2012 – Operational Review 2012, at 51 (2012) (available at 

http://www.toshiba.co.jp/about/ir/en/finance /ar/ar2012.htm) (Exhibit STP000071)). 

Finally, the Staff identified additional foreign involvement with NINA.  Staff Direct 

Testimony at A47.  The Staff determined that Westinghouse, a Toshiba affiliate,11 is providing 

engineering and technical work for STP Units 3 and 4.  Id. (citing South Texas Project Units 3 & 

4, COL Application, FSAR, Tier 2, Chapter 1, § 1.4, Rev. 9 (Apr. 17. 2013) (ADAMS Accession 

                                                 

11 Toshiba is the majority owner of Westinghouse.  Letter from Michael T. Sweeney, Senior Vice 
President and General Counsel, Westinghouse, to Director, Office of Nuclear Material Safety and 
Safeguards, NRC (Oct. 17, 2012) (Exhibit NRC000127). 
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No. ML13115A356) (Exhibit NRC000126)).   

The SRP states that “[t]he fact that some of the . . . conditions may apply does not 

necessarily render the applicant ineligible for a license.”  SRP, 64 Fed. Reg. at 53,359 (Section 

4.2).  However, in this case each condition applies to NINA.  The Staff therefore justly 

concluded that NINA may be FOCD. 

E. The Staff Made a Supplementary Determination and Concluded that NINA is 
FOCD 

 
Following its completion of the Supplementary Review, the Staff concluded that, due to 

the extensive nature of the connections to foreign interests, NINA may be FOCD.  Staff Direct 

Testimony at A48 (Exhibit NRC000101).  The SRP guides the Staff that upon such a 

determination, the Staff should determine:  1) the nature and extent of the FOCD, including 

whether the foreign interest has a controlling or dominant minority position; 2) the source of the 

FOCD, to include identification of immediate, intermediate, and ultimate parent organizations; 

and 3) the types of actions required to negate the effects of the FOCD in order to assure that 

the applicant would be in compliance with the statutory and regulatory requirements.  Staff 

Direct Testimony at A50 (citing SRP, 64 Fed. Reg. at 52,359 (Section 4.3) (Exhibit 

NRC000106)). 

i. TANE is Acting in a Controlling and Dominant Minority Position  

Despite the fact that TANE owns roughly 10 percent of NINA and exercises only 10 

percent of the voting rights, NINA’s current financial state coupled with its significant debt to 

TANE allows TANE to exercise control over NINA.  Staff Direct Testimony at A51-A63 (Exhibit 

NRC000101).  In coming to this determination, the Staff reviewed multiple documents related to 

NINA’s financing, including SEC filings, NINA Board meeting minutes, the TANE Credit 

Agreement, NINA’s Consolidated Financial Statements, and the NINA Operating Agreement.  

Id. at A53.  The Staff reviews SEC filings because the financial and corporate information 

provided to the SEC is frequently more detailed than that provided to the NRC, and the SEC 

rsh1
Cross-Out

rsh1
Cross-Out



PROTECTED PROPRIETARY INFORMATION - WITHHOLD PER APRIL 26, 2012 ORDER 

- 25 - 

PROTECTED PROPRIETARY INFORMATION - WITHHOLD PER APRIL 26, 2012 ORDER 

requires that its submissions be certified by a corporate officer.  Id. at A56.  The Staff 

determined that NINA’s financing had changed drastically since March 2011 to the point where 

TANE became, and currently is, the only source of funding for NINA’s operations.  Id. at A59. 

In February 2011, NRG reported to the SEC that the project was in the final stages of 

obtaining a Department of Energy loan guarantee, and that it had made contributions of $319 

million to NINA.  Id. at A37 (citing NRG Energy, Inc., Annual Report (Form 10-K) (Feb. 22, 2011) 

(available at http://www.sec.gov/Archives/edgar/data/1013871/ 

000104746911001125/a2202097z10-k.htm) (Exhibit NRC000120)).  In a letter to the SEC, 

NRG’s CFO reported that through March 31, 2011, NRG’s “economic interests in NINA 

represented equity of approximately $466 million,” while Toshiba’s economic interests totaling 

approximately $550 million represented equity contributions of $150 million and loans totaling 

approximately $400 million.  Id. (citing Kirkland B. Andrews, Executive Vice President and Chief 

Financial Officer, NRG Energy Inc. to SEC, (June 14, 2012) (available at 

http://www.sec.gov/Archives/edgar/data/ 1013871/000110465912043513/filename1.htm) 

(Exhibit NRC000121) (NRG CFO Letter to SEC)).  Thus, as of March 31, 2011, Toshiba’s 

economic interests in NINA were already greater than NRG’s economic interests in NINA.  Id. at 

A37.   

The financing structure changed drastically on April 19, 2011, when NRG announced 

that it was significantly reducing its participation in STP Units 3 and 4.  Staff Direct Testimony at 

A55 (citing NRG Press Release (Exhibit STP000078)).  Following this announcement  

 

 

  Id. (citing Approved 

Meeting Minutes of Board of Managers of NINA (Apr. 5, 2011) (Exhibit STP000058)).  At that 

time, Toshiba was also granted the option to convert all newly funded debt into equity in NINA.  

Id.  The Board also removed three of the six NRG U.S. citizen officers and the CEO was 
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instructed to terminate all remaining NINA employees.  Id.  With respect to Toshiba’s economic 

interests in NINA, these economic interests increased by $100 million, which was provided in 

the form of loans from March 31, 2011 through December 31, 2011.  Id. at A37.  Because 

Toshiba has continued to provide funding to NINA since December 2011, and the U.S. investors 

have ceased funding the project, Toshiba has been the dominant provider of financial 

contributions to the project since December 2011.  Id.   

In its May 5, 2011 Quarterly Report to the SEC, NRG further clarified its actions 

regarding NINA.  Staff Direct Testimony at A57.  In its Quarterly Report, NRG reported that it no 

longer had a controlling financial interest in NINA, and that it would deconsolidate12 (i.e. remove) 

NINA from its financial statements.  Id. (citing NRG Energy, Inc., Quarterly Report (Form 10-Q), 

at 12 (May 5, 2011) (available at http://www.sec.gov/Archives/edgar/data/1013871/ 

000110465911026199/a11-8686_110q.htm) (Exhibit NRC000129)).  After the SEC requested 

clarification, NRG further elaborated on its decision to deconsolidate NINA.   NRG stated: 

“As a result of the events that occurred in March of 2011, as further discussed 
below, the Company applied the guidance in ASC 810-10-25-5 in determining 
whether Toshiba’s noncontrolling rights would overcome the presumption of 
consolidation by the Company as the majority owner of NINA. In relevant part, 
we evaluated under that guidance ‘… whether the noncontrolling rights, 
individually or in the aggregate, provide for the noncontrolling shareholder to 
effectively participate in significant decisions that would be expected to be made 
in the ordinary course of business.  Effective participation means the ability to 
block significant decisions proposed by the investor who has a majority voting 
interest.  That is, control does not rest with the majority owner because the 
investor with the majority voting interest cannot cause the investee to take an 
action that is significant in the ordinary course of business if it has been vetoed 
by the noncontrolling shareholder.’” 

 
Id. at A59 (quoting NRG CFO Letter to SEC, at 5 (p. 5 of Exhibit NRC000121) (emphasis 
                                                 

12 Deconsolidation means to separate the assets, equity, liabilities and operating accounts of a 
subsidiary from the parent company’s financial statements.  Id. at A58 (citing Barry Epstein, et al., Wiley 
GAAP 2010, at 634 (2009) (Exhibit NRC000156).  If a parent company no longer has a controlling 
financial interest in a subsidiary, it is appropriate to deconsolidate the subsidiary according to its 
accounting standards.  Id. (citing Wiley GAAP 2010, at 675). 
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added)).  In other words, NRG determined that Toshiba’s financial position overcame its position 

of noncontrolling shareholder to the point where it was capable of blocking significant decisions 

proposed by NRG.  In NRG’s words, “control does not rest with the majority shareholder.”  Id.  

NRG stated that this change in control was due to the following Board of Managers’ decisions 

impacting the business: 

“a) the Toshiba credit facility would be used for licensing and construction costs 
up to an amount agreed to by Toshiba, b) Toshiba will control activities related to 
licensing work, c) Toshiba was granted an option to convert debt to equity at a 
rate equal to its initial investment and d) NINA’s current management was 
removed and its offices relocated.” 
 

Id. at A60 (quoting NRG CFO Letter to SEC, at 5 (p. 6 of Exhibit NRC000121) (emphasis 

added)).  As stated in the Staff Direct Testimony, NRG’s statements to the SEC indicated that 

Toshiba controls funding for NRC licensing and construction costs, controls licensing activities, 

and may convert its debt to equity in NINA (thereby increasing its ownership interest in NINA).  

Id.  NINA’s management was also removed and its office relocated following the decision to shift 

control to Toshiba.  Id.  

 NRG further explained its decision by citing TANE’s control over establishing 

NINA’s operating budget.  NRG stated: 

“In addition, ASC 810-10-25-11 specifically references the following as an 
illustration of a substantive participating right, which would overcome the 
presumption that the investor with a majority voting interest should consolidate its 
investee:  “Establishing operating and capital decisions of the investee, including 
budgets, in the ordinary course of business.” 
 
Under the NINA Operating Agreement, Toshiba had the right to approve the 
annual budget and operating plans of NINA.  The Company had previously 
concluded that this was a protective right; however, when the nuclear incident at 
the Fukushima Daiichi Nuclear Power Station occurred in March of 2011, this 
was deemed to be a substantive participating right, as the circumstances 
resulting from the nuclear incident significantly impacted NINA’s viability and 
created an urgency to drastically curtail operating plans and make significant 
changes to the annual budget to a level which Toshiba was willing to provide 
liquidity for.” 
 

Staff Direct Testimony at A61 (quoting NRG CFO Letter to SEC, at 4 (p. 5 of Exhibit 

NRC000121) (emphasis added)).  At that point, NRG conceded that it no longer had the ability 
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to direct the operations of NINA, due in large part to Toshiba’s final approval over a budget for 

which it was willing to provide liquidity.  Id.  NRG recognized that it would be unable to proceed 

with its plan in a scenario where Toshiba was not willing to financially back NRG’s proposed 

action.  Despite the fact that NRG owned 90 percent of the voting shares in NINA, Toshiba, 

through TANE, controls the operations of NINA through its financial position.  Id. 

  Creditors may often hold rights that allow them control over conventional owners of 

corporations.  See Staff Direct Testimony at A63.  The ability to control a debtor’s cash flow is a 

potent means of exercising control over a company, and a lender can restrict or cut off funding 

to the debtor.  Id.  In situations involving revolving credit agreements, a creditor has control over 

a debtor’s cash-flow, and the threat of limiting or ceasing cash-flow is significant enough that 

debtors may find themselves seeking the approval of the creditor in basic business decisions to 

avoid such a situation.  Id. at A62 (citing Douglas G. Baird & Robert K. Rasmussen, Private 

Debt and the Missing Lever of Corporate Governance, 154 U. Pa. L. Rev. 1209, 1229 (2006) 

available at https://www.law.upenn.edu/journals/lawreview/articles/ 

volume154/issue5/BairdRasmussen154U.Pa.L.Rev.1209(2006).pdf) (Exhibit NRC000131)).  

Similar to a revolving credit agreement, the TANE Credit Agreement is the sole source of 

funding for NINA,  

.  Id. 

 TANE’s control through financing was established through three specific contracts 

involving NINA and TANE:  the EPC Contract, the TANE Credit Agreement, and the NINA 

Operating Agreement.  Staff Direct Testimony at A64.  The EPC Contract is the technical 

contract for the design and construction of STP Units 3 and 4, between NINA and the 

Consortium, in conjunction with subcontractors including Westinghouse.  Id. at A65 (citing STP 

COL Application, FSAR, Tier 2, Chapter 1, Rev. 9, § 1.4 (Exhibit NRC000126)).  While the EPC 

contract alone does not affect TANE control of NINA, the combination of the EPC contract, the 

NINA Operating Agreement, and the TANE Credit Agreement provides an avenue for FOCD of 
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NINA.  Id. 

ii. TANE Credit Agreement  

 The TANE Credit Agreement was  credit agreement with the 

purpose of financing long-lead materials related to the development of STP Units 3 and 4.  Staff 

Direct Testimony at A66 (Exhibit NRC000101) (citing TANE Credit Agreement, Recitals (Exhibit 

NRC000132)).  TANE plays dual roles in the agreement: Lender and Contractor.  TANE Credit 

Agreement at Recitals and Schedule 1.  As Lender, TANE provides the loan funds to NINA, and 

as Contractor TANE deems the amount of the loan to have been received as payment under the 

EPC Contract.  Id.  Additionally, the loan funds received under the TANE Credit Agreement are 

limited to financing the acquisition of equipment and materials under the EPC Contract.  Id. at § 

9.10.  Coupled with TANE’s authority to approve NINA’s operating budget, NINA lacks any 

discretion on how to expend its funds.  Id.  The TANE Credit Agreement also prohibits NINA 

from incurring any additional indebtedness, other than the exceptions enumerated in Section 

10.01.  Staff Direct Testimony at at A67 (citing TANE Credit Agreement at § 10.01).  As 

discussed in the attachment to this Statement of Position, none of the exceptions in Section 

10.01 of the TANE Credit Agreement offer sufficient means for NINA to diversify its financing.   

Thus, the TANE Credit Agreement allows TANE to provide funding to NINA, which, in 

turn, pays Toshiba for EPC services and equipment.  Id. at A66.  As Ms. Simmons points out in 

her testimony, Toshiba is, in effect, paying itself through NINA.  Id.  Since Toshiba is providing 

both the sole source of funding and receiving the funding in the form of payment for EPC 

services and since NINA has no ability to redirect any of this funding, Toshiba has effective 

control over NINA’s cash flow.  Id.  Thus, the Staff concluded that this constitutes impermissible 

financial control.  Id. 

The TANE Credit Agreement has had numerous supplements and amendments.  These 

supplements and amendments contained  

.  See Staff 
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Direct Testimony at A70.  On May 15, 2011, just after NRG’s decision to reduce its participation 

in the project, NINA and TANE executed the Second Supplement to the 2010 TANE Credit 

Agreement (ADAMS Accession No. ML12138A120) (Exhibit NRC000136).  Id. (citing Second 

Supplement to the 2010 TANE Credit Agreement (ADAMS Accession No. ML12138A120) 

(Exhibit NRC000137)).   
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13 The Shaw Credit Agreement was once an alternative means for NINA to obtain financing, but 
Shaw impaired the loans granted to NINA and further stated that it does not plan to make additional 
investments in ABWR related projects, which would include STP Units 3 and 4.  Id. at A72. 
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The amendments and supplements to the TANE Credit Agreement demonstrate that the 

TANE Credit Agreement is in nature a revolving credit agreement.  Staff Direct Testimony at 

A71.   

  As such, TANE has similar control over NINA that a creditor would have in a 

revolving credit agreement, namely control over the debtor’s cash flow.  The amendments and 

supplements also show that NINA is deeply in debt to TANE, that the debt is increasing despite 

NINA’s inability to repay, and that there is serious doubt that NINA could continue without the 

funding it receives from TANE.  Id.  The TANE Credit Agreement, together with its amendments 
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and supplements, supports the Staff’s conclusion that TANE controls NINA.  Id. 

iii. NINA Operating Agreement 

As stated above, the NINA Operating Agreement is in essence an agreement between 

the Toshiba Member (TANE) and the NRG Member (Texas Genco) that defines the roles and 

responsibilities of the two parties regarding NINA.  Staff Direct Testimony at A67 (Exhibit 

NRC000101); NINA Operating Agreement, Recitals (Exhibit STP000043).  The NINA Operating 

Agreement “provides for NINA to carry out the business of developing Advanced Boiling Water 

Reactor (ABWR) generation projects in North America and the infrastructure to support ABWR 

projects.”  Id. (citing RAI Response (May 17, 2012) (Exhibit STP000050)).  The NINA Operating 

Agreement contains many provisions that grant Toshiba the ability to control NINA.  Section 

4.11 of the NINA Operating Agreement provides that if the owners of NINA terminate the EPC 

Contract with Toshiba for reasons other than default or failure to perform, and a different EPC 

Contractor is retained, the NRG Member must buy out TANE’s ownership shares.  Id. (citing 

NINA Operating Agreement, § 4.11 (Exhibit STP000043)).  However, since NRG has stated that 

it would no longer provide financing to NINA, it is unlikely that NRG would buy out Toshiba.  Id. 

 

 

 

 

   

                                                 

14 A going concern is an entity that is likely to continue operations for the foreseeable future 
without threat of liquidation.  Id. at A69 n.5 (citing Ramos, Michael J., Practitioner's Guide to GAAS 2008, 
at 287-289 (John Wiley & Sons, Inc. 2008) (Exhibit NRC000134)).  As Ms. Simmons explains, the “going 
concern concept” has never been formally incorporated into U.S. generally accepted accounting 
principles (GAAP); however, generally accepted auditing standards (GAAS) do instruct an auditor to 
evaluate negative trends in operating results, loan defaults, denial of credit, uneconomical long-term 
commitments, and legal proceedings in deciding if there is a substantial doubt about an entity’s ability to 
 
(continued. . .) 
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iv. Voting Rights do not Alleviate FOCD  

Section 5.1(a) of the NINA Operating Agreement grants the NINA Board the broad 

authority to carry out the business of NINA.  Staff Direct Testimony at A67 (Exhibit NRC000101) 

(citing NINA Operating Agreement at § 5.1(a) (Exhibit STP000043)).  As stated above, each 

member of NINA will appoint one Manager to the Board of Managers.  Id. (citing NINA 

Operating Agreement at § 5.1(b)).  Most matters arising before the Board are determined by a 

simple majority vote, with each Manager voting based on his or her ownership percentage.  Id. 

(citing RAI Response (May 17, 2012) (Exhibit STP000050)).  Since NRG owns 90 percent of the 

voting shares of NINA, such matters would ultimately be decided by NRG.  Id. 

However, the NINA Operating Agreement contains provisions that require unanimous 

consent or the consent of TANE’s Manager.  Id. (citing NINA Operating Agreement at 

§ 5.1(d)(ii)).  Certain provisions can allow a minority owner like TANE to exercise “negative 

control” by blocking actions proposed by the majority.  Id.  Such matters requiring unanimous 

consent include a restriction on NINA’s ability to incur indebtedness from any Member or affiliate 

of a Member unless all investors are offered the option to provide indebtedness based on their 

investor percentages.  Id. (citing NINA Operating Agreement, § 5.1(d)(ii) (Exhibit STP000043)).  

                                                                                                                                                          

(. . .continued) 

continue as a going concern.  Id. (citing Public Company Accounting Oversight Board, Interim Auditing 
Standard, § 341.06, The Auditor’s Consideration of an Entity’s Ability to Continue as a Going Concern: 
Consideration of Conditions and Events (Exhibit NRC000135) (Interim AS)).  If so, the auditor must 
qualify the audit report with a statement about the problem.  Id. (citing Interim AS at § 341.17).  Section 
10A(a)(3) of the Securities Exchange Act of 1934, requires that each audit include "an evaluation of 
whether there is substantial doubt about the ability of the issuer to continue as a going concern during the 
ensuing fiscal year."   
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Matters requiring approval by the TANE Manager include issuance of membership units or 

equity (ownership) in NINA to a Toshiba competitor and the adoption of the annual budget or 

operating plans of the company.  Id. (citing NINA Operating Agreement, at § 5.1(d)(iii)).  While 

the provision regarding adoption of the annual budget or operating plans of the company 

expired in 2011, TANE management has reserved the right to approve a budget for the 

remaining loans to be made by TANE to NINA.  Id. (citing RAI Response (May 17, 2012) 

(Exhibit STP000050)). 

TANE’s membership on the NINA Board of Managers grants TANE and Toshiba 

significant participation in and influence over the operations of NINA.  Id.  Additionally, several 

management decisions cannot be made without TANE’s approval or over TANE’s objection.  Id. 

(citing NINA Operating Agreement at § 5.1(d)(iii)).  For instance, NINA cannot adopt an annual 

budget or issue equity to Toshiba competitors without TANE’s approval.  Id.  In addition, the 

restrictions on indebtedness in the NINA Operating Agreement, coupled with the restrictions on 

indebtedness in the TANE Credit Agreement, would allow Toshiba to block an avenue that 

NINA could use to reduce the level of control that Toshiba has over NINA.  As stated above, 

and as demonstrated in the attachment to this statement of position, none of the exceptions to 

the broad prohibition on additional indebtedness in Section 10.01 of the TANE Credit 

Agreement provide an adequate avenue for NINA to diversify its financing.  Id. at A66 (citing 

TANE Credit Agreement at § 10.01)).  Therefore, TANE, and thereby Toshiba, have 

impermissible control over the applicant, NINA. 

NRG’s voting rights do not sufficiently negate TANE’s control of NINA through financing.  

Id. at A68.  While voting rights on their face imply control of the Board of Managers, and thereby 

business operations, NRG’s own statements indicate that voting rights do not necessarily 

translate into control.  Id.  As NRG’s CFO stated to the SEC: 

“[A]lthough a majority owner is presumed to control an investee, the level of 
skepticism about such ability shall increase as the investor’s economic interest in 
the investee decreases. 
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As of March 31, 2011, the Company’s [NRG’s] economic interests in NINA 
represented equity of approximately $466 million.  As of March 31, 2011, 
Toshiba’s economic interests represented its total equity contributions of $150 
million as well as long-term debt and accounts payable of approximately $400 
million accumulated primarily from September through December of 2010 and in 
January through March of 2011, and totaled approximately $550 million.” 
 

Id. (quoting NRG CFO Letter to SEC, at 4 (p. 5 of Exhibit NRC000121)).  The Staff determined 

that, although NRG’s voting rights are a factor to be considered in the FOCD analysis, they are 

not determinative.  Id.  TANE has provided over 50 percent of contributions to the project, and 

virtually all contributions since April 2011, yet owns only 10 percent of NINA.  Id. (citing NRG 

CFO Letter to SEC (Exhibit NRC000121)).  The Staff therefore concluded that NRG’s voting 

majority was illusory, and that TANE’s financial control overcame any control NRG exercised via 

its voting rights.  Id. 

 Based on its review of the information considered during its Supplemental Review, the 

Staff determined that the nature of the foreign control is through NINA’s indebtedness to and 

dependence on TANE, and that this control is extensive.  Staff Direct Testimony at A73.  

Because TANE controls the operating budget, NINA cannot effectively function without TANE.  

Id.  TANE also has influence over key management decisions, such as the ability to incur 

additional debt, or to sell ownership units.  Id.  Because of the extent of NINA’s indebtedness to 

TANE, NINA’s lack of cash, and NINA’s inability to repay the debt, NINA is controlled and 

dominated by TANE.  Id. 

F. NINA’s Negation Action Plan is Insufficient to Negate FOCD 

The Staff reviewed NINA’s NAP and determined that it was insufficient to negate FOCD 

exercised by TANE.  The SRP states that if, in its Supplementary Determination, the Staff 

determines that the applicant is FOCD, the Staff should request that the applicant submit a NAP 

to sufficiently negate the FOCD concerns.  Staff Direct Testimony at A75 (Exhibit NRC000101) 

(citing SRP, 64 Fed. Reg. at 52,359 (Section 4.4) (Exhibit NRC000106)).  A NAP is a set of 

measures that negate FOCD.  Id. at A75.  When FOCD factors “not related to ownership are 
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present, the [NAP] shall provide positive measures that assure that the foreign interest can be 

effectively denied control or domination.”  Id. (citing SRP, 64 Fed. Reg. at 52,359 (Section 4.4)).  

The SRP provides a number of examples of sufficient negation measures.  Id.  They include: 

1. Modification or termination of loan agreements, contracts, and other understandings 

with foreign interests.  

2. Diversification or reduction of foreign source income.  

3. Demonstration of financial viability independent of foreign interests.  

4. Elimination or resolution of problem debt.  

5. Assignment of specific oversight duties and responsibilities to board members.  

6. Adoption of special board resolutions. 

Id. (citing SRP, 64 Fed. Reg. at 52,359 (Section 4.4)).   

 NINA provided a NAP in its most recent revision to the STP COL Application, and 

claimed that the NAP ensures negation of potential FOCD of STP Units 3 and 4.  Staff Direct 

Testimony at A77 (citing STP COL Application, FSAR, Tier 2, Chapter 1, Appendix 1D – 

Negation Action Plan, Rev. 9 (ADAMS Accession No. ML13115A351) (NAP) (Exhibit 

STP000054)).  NINA’s NAP includes two key components: The Security Committee and the 

NAC.  Id. at A78.  The Security Committee is comprised of NINA’s Chairman of the Board of 

Managers and two Independent Member Managers, all of which would be required to be U.S. 

citizens.  Id. at A79 (citing NAP at § 1D.2.1(a)).  The Security Committee would have the 

exclusive authority to vote on and decide all matters coming before the Board that relate to 

nuclear safety, security, or reliability.  Id. (citing NAP at § 1D.2.1(a)). 

 The NAC would be comprised of three independent U.S. citizens who would provide 

oversight throughout the design, construction, and operation of STP Units 3 and 4 with respect 

to any matter relating to nuclear safety, quality, security, or reliability.  Id. at A81 (citing NAP at § 

1D.2.4).  No member of the NAC may be a manager, officer, or employee of STPNOC, NINA, or 

any other STP owner or affiliate.  Id. (citing NAP at § 1D.2.4).  The members of the NAC would 
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report annually to NINA’s Board of Managers and to the NRC on issues regarding FOCD.  Id. 

(citing NAP at § 1D.2.4). 

 Additionally, NINA proposed a 10 percent ownership restriction on TANE, and stated 

that it would “assure that least 50% of the funding for any licensed construction activity is funded 

from U.S. sources whether through loans or through equity.”  Id. at A83 (citing NAP at § 

1D.2(d)). 

 While the Security Committee and NAC address potential FOCD issues involving 

corporate governance, they do not address the significant concerns involving FOCD through 

TANE’s financing of NINA.  Staff Direct Testimony at A80, A82.  As discussed above, control of 

financing results in effective control of a company.  Because NRC licensed activities require 

financing, control of financing results in control of NRC licensed activities.  Id. at A86.  Neither 

the Security Committee nor the NAC can force Toshiba to fund activities it does not wish to 

fund.  See id. at A80, A82. 

Additionally, as discussed above the 10 percent ownership restriction on TANE does not 

address FOCD concerns because, in this case, FOCD is primarily the result of control through 

financing and contractual agreements, notwithstanding the current ownership percentages.  Id. 

at A84.  The ability of TANE to direct and decide the affairs of NINA far exceeds its ownership 

percentage.  Id.  Also, while NINA claims it will limit TANE’s ownership, NINA does not specify 

how it would block TANE’s contractual right to convert its debt to equity.  Id. 

Furthermore, NINA’s proposed limitation on financing of construction activities is 

ineffective at negating the FOCD exercised by Toshiba.  Id.  The AEA and regulations indicate 

that the FOCD determination is based on current facts and circumstances.  10 C.F.R. § 50.38 

states: 

Any person who is a citizen, national, or agent of a foreign country, or any 
corporation, or other entity which the Commission knows or has reason to 
believe is owned, controlled, or dominated by an alien, a foreign corporation, or a 
foreign government, shall be ineligible to apply for and obtain a license. 
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Id.  (citing 10 C.F.R. § 50.38 (emphasis added)).  Similarly, AEA Section 103d. prohibits the 

issuance of a license under Section 103d. “to an alien or any corporation or other entity if the 

Commission knows or has reason to believe it is owned, controlled, or dominated by an alien, a 

foreign corporation, or a foreign  government.”  Id. (citing 42 U.S.C. § 2133(d) (emphasis 

added)).  Thus, both the AEA and NRC regulations require the FOCD determination to be made 

at the time of licensing based on whether the applicant is currently FOCD.  NINA’s proposal to 

assure 50 percent U.S. funding for all licensed construction activities is both prospective and 

speculative as it deals with future situations and circumstances.   NINA has provided no 

evidence of additional or alternative financing for licensed construction activities.  Staff Direct 

Testimony at A84.  All investors in NINA have withdrawn or significantly reduced their financial 

participation in the project, and no additional investors have been identified.  Id.  As such, 

NINA’s proposed limitation on foreign funding of construction does not alter the Staff’s 

examination of current facts and circumstances.  In addition, if such speculative promises were 

sufficient to negate FOCD, then any applicant, even one that is 100 percent foreign owned, 

could obtain a license merely by promising to sell a significant share of its equity investment to 

U.S. buyers at some point in the future.  NINA’s proposal admits of no limiting principle and is 

contrary to the statute and NRC regulations.  The NRC must determine at the time of licensing 

whether an applicant is currently FOCD, not whether an applicant might, at some point in the 

future, no longer be FOCD.  Therefore, this measure is insufficient to negate FOCD. 

 In response to an RAI, NINA proffered an explanation on how Toshiba’s financial control 

would be negated.  NINA stated that NRG’s deconsolidation of NINA was done purely for 

accounting purposes, and that regardless of NINA’s financing, “U.S. citizens will continue to 

maintain control over nuclear safety and security issues.”  Staff Direct Testimony at A85 (citing 

RAI Response (Aug. 4, 2011) (ADAMS Accession No. ML11217A222) (Exhibit STP000044)).  

This response is inadequate for a number of reasons.  It contradicts NRG’s explanation to the 

SEC regarding NRG’s control of NINA.  Id. at A86.  The response also fails to explain how the 
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NAP negates TANE’s control of NINA’s cash flow and income, and how NINA’s indebtedness to 

TANE will be negated.  Id.  Because the NAP does not adequately address TANE’s control of 

NINA’s financing, it is insufficient to negate NINA’s FOCD.  Id.   

 NINA has pointed out that the NRC has approved similarly structured NAPs in other 

proceedings.  NINA’s Answer to Intervenors’ Motion for Summary Disposition of Intervenors’ 

Contention FC-1, at 12 (Jan. 19, 2012) (ADAMS Accession No. ML12019A045) (NINA 

Summary Disposition Motion Response).  However, there are no “generic” negation action 

plans, and the Staff’s FOCD review is conducted on a case-by-case basis.  Staff Direct 

Testimony at A88.  Additionally, in each case the circumstances are distinguishable from the 

case at hand because the applicant had access to sources of funds independent of the foreign 

interest.  Id.  As stated by Ms. Simmons in her testimony, Section 4.4 of the SRP (Exhibit 

NRC000106) lists the diversification of financing, modification of debt agreements, and 

economic independence from the foreign entity as potentially effective negation measures, 

indicating that NAPs are effective within the framework of shared financial participation.  Id.  

Thus, shared financial participation and U.S. sources of applicant funds, combined with 

negation measures, have been deemed sufficient to ensure meaningful and substantive U.S. 

control.  Id.   

NINA also stated that STPNOC’s role as operator of the completed STP Units 3 and 4 

would alleviate any FOCD concerns because STPNOC would then be in control of decisions 

affecting nuclear safety, security, or reliability regarding the operation of STP Units 3 and 4.  

NINA Summary Disposition Motion Response, at 24.  Although this is a factor mentioned in the 

SRP, it is not the only important factor.  Staff Direct Testimony at A90.  As Ms. Simmons notes, 

NINA indirectly owns 92.375% of the proposed units, would be the lead licensee in charge of 

construction, and seeks to possess special nuclear material during construction.  Id.  All 

construction activities are related to the public health and safety or the common defense and 

security.  As stated in the NRC’s final rule “Limited Work Authorizations for Nuclear Power 
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Plants,” the definition of “construction” is limited to those structures, systems and components 

“which have a reasonable nexus to radiological health and safety or common defense and 

security.”  Id. (citing Limited Work Authorizations for Nuclear Power Plants, 72 Fed. Reg. 

57,416, 57,432 (Oct. 9, 2007)).  In addition, this Board recognized, in its decision admitting the 

contention, that NINA’s argument that it is not FOCD because it only seeks to construct the 

facility rather than operate it is “fundamentally flawed.”  South Texas Project, LBP-11-25, 74 

NRC at 397-98.  The Board’s conclusion accords with the Commission’s decision in SEFOR, 

which utilized an approach to FOCD issues related to construction that is distinctly at odds with 

the approach advocated by NINA.  SEFOR, 3 AEC 99 (Commission 1966).  The SEFOR 

proceeding involved a construction permit application, i.e., a request for a license authorizing 

the construction of a reactor.  Id. at 99.  In SEFOR, the Commission engaged in a searching 

inquiry of all relevant facts in reaching its determination rather than simply dismissing all FOCD 

concerns because they related to a construction permit.  See, generally, id.  Therefore, NINA’s 

arguments are contrary to Commission policy and precedent, and any foreign involvement with 

construction activities, which would occur prior to operation of the plant, would have to be 

sufficiently negated. 

 NINA further states that the pending application does not involve restricted data and 

does not involve non-proliferation risk, and therefore any FOCD concerns are minimal.  RAI 

Response, at 4 (Nov. 8, 2011) (ADAMS Accession No. ML11318A014) (Exhibit STP000046).  

However, the AEA and NRC regulations indicate that a license may not be issued to a foreign 

controlled entity.  Staff Direct Testimony at A91; 42 U.S.C. § 2133(d); 10 C.F.R. § 50.38.  NINA 

is a foreign controlled entity, and the lack of restricted data and proliferation threat are not 

sufficient to alter the control that Toshiba exercises over NINA.  Staff Direct Testimony at A91.   

Finally, the fact that U.S. investors made significant equity contributions during earlier 

portions of the application process does not alter the fact that NINA is currently foreign 

controlled.  Id. at A92.  The AEA and NRC regulations prohibit issuing a license to a foreign 
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controlled entity.  Id. at A92; 42 U.S.C. § 2133(d); 10 C.F.R. § 50.38.  The Staff agrees that 

NINA was U.S. controlled in the past, but that is no longer the case.  Staff Direct Testimony at 

A92.  Since NINA has not sufficiently negated TANE’s financial control of NINA, NINA does not 

satisfy the FOCD prohibition in the AEA and NRC regulations, and is therefore ineligible to 

receive a license. 

CONCLUSION 

For the reasons discussed above, NINA, NINA 3, and NINA 4 are foreign owned, 

controlled, or dominated and are therefore prohibited from obtaining a license.  Accordingly, 

Contention FC-1 should be resolved in favor of the Staff and the Intervenors. 

Respectfully submitted, 
 

       /signed (electronically) by/ 
Richard S. Harper 
Counsel for the NRC Staff 

      U.S. Nuclear Regulatory Commission 
      Mail Stop O-15 D21 
      Washington, DC 20555-0001 
      (301) 415-5236 
      Richard.harper@nrc.gov 

      
Executed in Accord with 10 CFR § 2.304(d) 
Michael A. Spencer 

      Counsel for the NRC Staff 
      U.S. Nuclear Regulatory Commission 
      Mail Stop O-15 D21 
      Washington, DC 20555-0001 
      (301) 415-4073 
      Michael.Spencer@nrc.gov 
 
 
Dated at Rockville, Maryland 
This 1st day of July 2013
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This attachment to the “NRC Staff Initial Statement of Position on Contention FC-1” 

provides the Staff’s legal analysis of a provision in the 2010 Amended and Restated TANE 

Credit Agreement (TANE Credit Agreement).  TANE Credit Agreement (Nov. 29, 2010) (ADAMS 

Accession No. ML12138A120) (Ex. NRC000132) (proprietary).  Section 10.01, p. 49 of the 

TANE Credit Agreement contains an overarching prohibition on the ability of NINA (or its 

subsidiaries) to incur “Indebtedness.”1  Section 10.01 also provides a number of exceptions to 

that overarching prohibition, these exceptions do not provide NINA or its subsidiaries with any 

practical method to obtain funding outside of direct funding from Toshiba through TANE.  The 

exceptions to the overarching prohibition are contained in Section 10.01(a)-(o), p. 49-50. 

Section 10.01, p. 45 of the TANE Credit Agreement states:  “Each Borrower shall not, 

and shall not permit any of its Subsidiaries to, create, incur, assume or otherwise become liable 

for or suffer to exist any Indebtedness.”  As stated in the introductory language to the TANE 

Credit Agreement, the “Borrowers” are NINA, as well as a number of NINA subsidiaries:  NINA 

Investments Holdings LLC, NINA Investments LLC, NINA Texas 3 LLC, and NINA Texas 4 LLC.  

TANE Credit Agreement, p. 1.  This prohibition covers not only these companies, but any 

“Subsidiaries,” which are defined as any business entity of which more than 50% of the voting 

stock or other equity interest is directly or indirectly owned by the parent company, by other 

Subsidiaries of the parent company, or by a combination thereof.  TANE Credit Agreement, § 

1.01, p. 17. 

Section 10.01(a), p. 49 of the TANE Credit Agreement states that the Borrowers are not 

prohibited from incurring additional indebtedness from TANE.  In essence, NINA and its 

subsidiaries are not prohibited from receiving continued support from TANE in the form of 

                                                 
1 The definition of “Indebtedness” under the TANE Credit Agreement is comprehensive and 

includes, among other forms of indebtedness, indebtedness for borrowed money or for the deferred 
purchase price of property or services; obligations evidenced by bonds, notes, or similar instruments; 
indebtedness associated with the buying of property; Capital Leases; etc.  TANE Credit Agreement, 
§ 1.01, p. 9. 
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additional loans.  While this allows for an avenue for NINA’s continued financing, it in no way 

provides for a diversification of funding, and if anything further solidifies TANE’s control of NINA. 

Section 10.01(b), p. 49 of the TANE Credit Agreement is intentionally omitted.  Section 

10.01(c) of the TANE Credit Agreement allows for indebtedness in the form of “accounts 

payable to trade creditors for goods and services and incurred or for the deferred purchase 

price of property or services in the ordinary course of business.”  This allows for the purchase of 

goods or the payment of services on account, but does not provide a source of funding to pay 

for those services or goods.  Therefore, this exception does not allow NINA to diversify the 

source from which it obtains its financing. 

Section 10.01(d), p. 49 of the TANE Credit Agreement allows for “indebtedness 

consisting of guarantees resulting from endorsement of negotiable instruments for collection by 

any Borrower or any Subsidiary thereof in the ordinary course of business.”  A negotiable 

instrument is a written instrument that is signed by the maker or drawer and includes an 

unconditional promise or order to pay a specified sum of money on demand or at a definite time.  

Black’s Law Dictionary (9th ed. 2009) (definition of “negotiable instrument”).  Common forms of 

negotiable instruments are bills of exchange, promissory notes, bank checks, and certificates of 

deposit.  Id.  Endorsement (also spelled “Indorsement”) means the placing of a signature on the 

back of the negotiable instrument to transfer or guarantee the instrument, or to acknowledge 

payment.  Black’s Law Dictionary (9th ed. 2010) (definition of “Indorsement”).  Thus, the 

exception in Section 10.1(d) of the TANE Credit Agreement allows for NINA to collect checks 

used to pay for goods or services NINA has provided.  For example, NINA would be indebted to 

a bank for cashing or depositing a check until the value of the check has been confirmed and 

funds have transferred to the bank to cover the check.  It does not provide a method for NINA to 

diversify the source of its financing. 
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Section 10.01(e), p. 49 of the TANE Credit Agreement allows for indebtedness under 

“Permitted Swap Contracts.”  The TANE Credit Agreement defines “Permitted Swap Contracts” 

as a swap contract entered into by any borrower or a restricted subsidiary of any borrower “in 

accordance with a hedging policy or transaction approved by NINA’s board of managers 

(including the manager appointed by TANE).”  TANE Credit Agreement, § 1.01, p. 15.  The 

integral part of this exception is that all such permitted contracts must be approved by NINA’s 

Board of Managers, including the manager appointed by TANE.  Thus, indebtedness under 

Permitted Swap Contracts is not allowed without TANE’s consent. 

Additionally, swap contracts are financial transactions between two parties in which 

payments or rates are exchanged over a specified period and according to specified conditions.  

Black’s Law Dictionary (9th ed. 2009) (definition of “swap”).2  While one side of the outcome is 

set, the other side is determined by some future event, such as a stock or commodity price.  

They are not agreements that establish financing, but rather involve the trading of stocks or 

commodities.  Therefore, regardless of whether or not the NINA Board of Managers would 

approve it, a swap contract would not diversify the sources of NINA’s financing. 

 

 

 

  TANE Credit Agreement, § 1.01, p. 12.   

As discussed in Shaw’s Current Report/8-K filing with the SEC dated December 3, 2010, the 

Shaw Credit Agreement with NINA was to be used to assist in financing of the EPC contract for 

STP Units 3 and 4.  Shaw Group, Inc., Current Report (Form 8-K), at 2 (Dec. 3, 2010) (available 

at http://www.sec.gov/Archives/edgar/data/914024/000095012310110851/c09322e8vk.htm) 

                                                 
2 The TANE Credit Agreement lists a number of specific types of swap contracts in the definition 

of “Swap Contracts” in Section 1.01, on page 17. 
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(Exhibit NRC000149).  In its October 19, 2012 10-K filing with the SEC, Shaw reported that it 

had impaired the loans granted to NINA and that it “ha[s] not and do[es] not plan to make 

additional investments in ABWR related projects.”  Shaw Group, Inc., Annual Report (Form 10-

K), at 33 (Oct. 19, 2012) (available at http://www.sec.gov/Archives/edgar/data/914024/ 

000143774912010416/shaw_10k-083112.htm) (p. 63 of Exhibit NRC000150).  While the Shaw 

Credit Agreement could arguably be used to diversify NINA’s financing, Shaw has already 

abandoned its investment in NINA and has stated to the SEC that it does not plan on any future 

investments in an ABWR project like the development of STP Units 3 and 4, of which NINA is 

the lead applicant.  The Shaw Credit Agreement is therefore not a viable method to diversify 

NINA’s financing. 

Section 10.01(g), p. 49 of the TANE Credit Agreement allows for loans to the Borrowers 

(NINA and NINA subsidiaries NINA Investments Holdings LLC, NINA Investments LLC, NINA 3, 

and NINA 4) from any of their wholly-owned Restricted Subsidiaries, or loans to any wholly-

owned Restricted Subsidiary from another wholly-owned Restricted Subsidiary.  A “Restricted 

Subsidiary” is “each Subsidiary of each Borrower, other than (i) any other Borrower and (ii) any 

Excluded NINA Subsidiary.”  TANE Credit Agreement, § 1.01, p. 16.   An “Excluded NINA 

Subsidiary” is a subsidiary that was established after the enactment of the TANE Credit 

Agreement and does not engage in business directly related to STP Units 1 and 2 or the 

development of STP Units 3 and 4.  Id. at § 1.01, p. 7.   In other words, a “Restricted Subsidiary” 

is a subsidiary of a Borrower, other than another Borrower (NINA, NINA Investments Holdings 

LLC, NINA Investments LLC, NINA 3, and NINA 4), that was either created prior to the 

enactment of the TANE Credit Agreement, or was created after the enactment of the TANE 

Credit Agreement and is engaged in business directly related to STP units.  Id. at § 1.01, 

p. 7, 16.  
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NINA has not shown that any “Restricted Subsidiary” exists, much less that such 

Restricted Subsidiary would have sufficient funds to provide a sufficient source of funding such 

that NINA could adequately diversify its financing to be independent of TANE.  Section 10.01(g), 

therefore, does not provide a likely avenue for NINA to diversify its financing. 

Similarly, Section 10.01(h), p. 49 of the TANE Credit Agreement allows for loans to NINA 

from an Excluded NINA Subsidiary, or loans to an Excluded NINA Subsidiary from NINA.  The 

Staff is not aware that any “Excluded NINA Subsidiary” exists, much less that such subsidiary 

would have sufficient funds to provide a sufficient source of funding such that NINA could 

adequately diversify its financing to be independent of TANE.  This provision, therefore, does 

not provide a likely avenue for NINA to diversify its financing.   

Section 10.01(i) of the TANE Credit Agreement allows for NINA to incur indebtedness (in 

an aggregate principal amount not to exceed $5 million) through Attributable Indebtedness, 

capital lease obligations, mortgages, or purchase money obligations for the “purchase price or 

cost of design, construction, installation or improvement or lease of property (real or person), 

plant or equipment used in the business of” NINA or its subsidiaries.  This provision is very 

limited in purpose and is not to exceed $5 million in the aggregate.  Such an amount would not 

provide NINA or its subsidiaries with sufficient funding to significantly diversity their financing 

from TANE.  Therefore, this is not a sufficient avenue for NINA to diversify its financing.  

Section 10.01(j), p. 49 of the TANE Credit Agreement states that NINA can incur 

indebtedness, outstanding for not longer than thirty days, arising from the honoring by a bank or 

other financial institution of a check, draft or similar instrument inadvertently drawn against 

insufficient funds.  This protects NINA in an overdraft situation where a check is drawn, but 

insufficient funds exist to cover the check.  The thirty day limitation on this exception suggests 

that this is meant as a temporary “stop-gap” measure, and is not intended to be a long-term 

source of funding.  Therefore, it is not sufficient to provide NINA with diversified financing. 
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Section 10.01(k), p. 49 of the TANE Credit Agreement allows for NINA to incur 

indebtedness “in respect of workers’ compensation claims, bankers’ acceptance and 

performance, and surety bonds in the ordinary course of business.”  Workers’ compensation is a 

system of providing benefits to an employee for injuries occurring in the scope of employment.  

Black’s Law Dictionary (9th ed. 2009) (definition of “workers’ compensation”).  A banker’s 

acceptance and performance is a bill of exchange drawn on and accepted by a commercial 

bank, often issued to finance the sale of goods in international trade.  Black’s Law Dictionary 

(9th ed. 2009) (definition of “acceptance”).  Surety bonds are a third party's agreement to 

guarantee the completion of a construction contract upon the default of the general contractor.  

Black’s Law Dictionary (9th ed. 2009) (definition of “performance bond”).  Each of these forms of 

indebtedness is much smaller in scope than what would be required to provide NINA with a 

significant alternative means of financing the project.  Additionally, none of the three perform a 

function that would provide NINA with sufficient financing.  Worker’s compensation is envisioned 

to protect the corporation from lawsuits from employees that are injured or otherwise disabled 

while performing their work duties, a banker’s acceptance and performance is part of a 

commercial transaction and is not capable of providing the type of funding to support business 

operations, and surety bonds cover the obligations of others and are not intended to be revenue 

providers.  This exception, therefore, would not provide diversification of NINA financing. 

Section 10.01(l), p. 49 of the TANE Credit Agreement states that any Excluded NINA 

Subsidiary may (1) incur indebtedness “in favor of Persons other than any Credit Party” (i.e., in 

favor of Persons other than the Borrowers, the Restricted Subsidiaries, any other Person 

providing a Guaranty, and Texas Genco)3 “with respect to which no Borrower or Restricted 

                                                 
3 “Credit Parties” are defined as “each Borrower, each Guarantor, and Texas Genco.”  TANE 

Credit Agreement, § 1.01, p. 4.  A “Guarantor” is “(i) each Restricted Subsidiary and (ii) any other Person 
at any time providing a Guaranty.”  Id. at § 1.01, p. 8.  A Guaranty is “any guaranty at any time made by 
any other Person in favor of any Agent or Lender with respect to the Obligations.”  Id. 
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Subsidiary has provided any Guarantee Obligation,”4 and (2) incur indebtedness to a Credit 

Party of the type referred to in clause (viii) of the definition of “Indebtedness”5 in the TANE 

Credit Agreement. 

As stated above, the Applicant has not shown that any “Excluded NINA Subsidiary” 

exists, much less that such subsidiary would have sufficient funds to provide a sufficient source 

of funding using this particular provision such that NINA could adequately diversify its financing 

to be independent of TANE.  This provision, therefore, does not provide a likely avenue for 

NINA to diversify its financing. 

Section 10.01(m), p. 49-50 of the TANE Credit Agreement allows NINA to incur 

indebtedness arising as a result of agreements of a Borrower or subsidiary thereof “providing 

indemnification, adjustment of purchase price, or any similar obligation, in each case, incurred in 

connection with the acquisition or disposition” (1) “of any business, assets, or equity interests of 

any Subsidiary, not prohibited under Sections 10.05 and 10.06” of the TANE Credit Agreement, 

or (2) “of any business, assets, or equity interests acquired by any Borrower or subsidiary 

thereof, not prohibited under Sections 10.05 and 10.06” of the TANE Credit Agreement.  Both of 

these options, however, are conditioned on the liabilities of the provisions not exceeding the 

gross proceeds of the disposition. 

This provision involves only certain indebtedness that is incidental to transactions 

regarding the sale or acquisition of corporate assets such as an equity interest.  They do not 

provide the type and amount of funding that would allow NINA to operate independently of 

                                                 
4 A Guarantee Obligation is defined as “any direct or indirect liability, contingent or otherwise, of 

that Person guaranteeing any Indebtedness of another Person . . . provided, however, that standard 
contractual indemnities not related to Indebtedness shall not be considered Guarantee Obligations.”  
TANE Credit Agreement, § 1.01, p. 8. 

5 Clause (viii) states that Indebtedness means “for any Person . . . (viii) all obligations of such 
Person to purchase, redeem, retire, defease or otherwise make any payment in respect of any preferred 
equity interest in such Person or any other Person, valued at the greater of its voluntary or involuntary 
liquidation preference plus accrued and unpaid balance.”  TANE Credit Agreement, § 1.01, p. 9. 
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Toshiba.  Therefore, the exception in Section 10.01(m) of the TANE Credit Agreement does not 

provide an avenue for NINA to significantly diversify its financing. 

Section 10.01(n), p. 50 of the TANE Credit Agreement states that NINA can enter into 

“letters of credit, Guarantee Obligations, or other similar instruments” so long as they are cash 

collateralized.  Cash collateral is collateral consisting of cash, negotiable instruments, 

documents of title, securities, deposit accounts, or other cash equivalents.  Black’s Law 

Dictionary (9th ed. 2009) (definition of “collateral”).  Based on that definition, this exception 

would allow NINA to enter into indebtedness that is backed by a collateral that is either cash or 

could be easily liquidated into cash.  Typically that cash would remain in check until the loan is 

paid in full.  All cash NINA has on hand originates with Toshiba, so NINA would in effect be 

using loan funds to collateralize an additional loan.  While such a scenario is possible, NINA is 

prohibited from expending Toshiba funds for a purpose other than the purchase of equipment 

and materials pursuant to the EPC contract.  TANE Credit Agreement, § 9.10, p. 47.  Therefore, 

the exception in Section 10.01(n) of the TANE Credit Agreement would not allow NINA to 

diversify its funding. 

Section 10.01(o), p. 50 of the TANE Credit Agreement states that NINA may incur 

“indebtedness consisting of (i) obligations to pay insurance premiums or (ii) take-or-pay 

obligations contained in supply agreements, in each case arising in the ordinary course of 

business.”  These forms of indebtedness are small in scale and could not be used to 

significantly diversify NINA’s financing. 

In conclusion, no exception to the broad prohibition on additional indebtedness allows 

NINA to currently secure funding that would sufficiently diversify its financing.  Thus, TANE 

remains the sole source of significant funding for NINA, further solidifying TANE’s control and 

domination of NINA’s finances and leading to impermissible control of NINA. 
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UNITED STATES OF AMERICA 
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(South Texas Project, Units 3 & 4) ) 
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Administrative Judge 
Michael M. Gibson 
Atomic Safety and Licensing Board Panel 
Mail Stop – T-3 F23 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
(E-mail: Michael.Gibson@nrc.gov) 
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Mail Stop O-16C1 
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Washington, DC 20555-0001 
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Mail Stop – T-3 F23 
U.S. Nuclear Regulatory Commission 
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(E-mail: Gary.Arnold@nrc.gov) 
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Stephen J. Burdick, Esq. 
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John E. Matthews, Esq. 
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Richard S. Harper 
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