
September 23, 2013 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
 BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
In the Matter of )           
 ) 
NUCLEAR INNOVATION NORTH  ) 
AMERICA LLC )   Docket Nos.  52-012 & 52-013                       
 )  
(South Texas Project, Units 3 & 4) ) 

 
 

UNOPPOSED NRC STAFF MOTION FOR  
LEAVE TO FILE CORRECTED TESTIMONY 

 

 The NRC staff (Staff) hereby requests leave from the Board to file corrected versions of 

its pre-filed direct testimony (Exhibit NRC000101) and pre-filed rebuttal testimony (Exhibit 

NRC000158), originally filed by the Staff on July 1, 2013 and July 22, 2013, respectively.  The 

Staff’s corrections are to several of the testimony’s citations to exhibits.  The Staff regrets these 

errors, and respectfully requests that the Board grant the Staff motion to admit the corrected 

Exhibits NRCR00101 and NRCR00158.  Attachments 1 and 2 to this motion include corrections 

to the publicly available portions of the Staff’s pre-filed direct and rebuttal testimony.  

Attachment 3 to this motion includes corrections to the proprietary portions of the Staff’s pre-

filed direct testimony and is being submitted separately as a non-public filing.   All of the 

attachments show the corrections in redline-strikeout format.  The Staff will separately file the 

redacted and unredacted versions of the corrected exhibits. 

  

  



I certify that I have made a sincere effort to contact the other parties in this proceeding to 

explain to them the factual and legal issues raised in this motion, and to resolve those issues.  I 

certify that after this consultation, the Applicant and Intervenors do not oppose this motion. 

 
/Signed (electronically) by/ 
Richard S. Harper 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-5236 
Richard.harper@nrc.gov 

 

Dated at Rockville, Maryland     
This the 23rd day of September, 2013 
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Q27. In addition to the above, what role is NINA playing in the COL application 

process? 

A27. In January 2011 NINA became the lead applicant for the STP Units 3 and 4 COL 

Application.   

Q28. What is STPNOC and what role is it playing in the project? 

A28. STPNOC is a Texas nonprofit corporation and is controlled by a board of four 

directors.  Three of the four directors are appointed by the City of Austin, CPS Energy, and NRG 

South Texas LP, an indirect wholly owned subsidiary of NRG Energy, Inc. (NRG).  These three 

directors choose a fourth director who serves as Chief Executive Officer (CEO).  The STPNOC 

directors control STPNOC via the Restated Articles of Incorporation, which provide that 

STPNOC “‘is to have no members,’ i.e., it has no owners, but rather, ‘its affairs are managed by 

a Board of Directors.’”  COL Application, Part 1, Section 1.5, Revision 9.  STPNOC was the 

original COL lead applicant and STPNOC would operate the units following the issuance of any 

license. 

Q29. How is Toshiba connected to NINA and what is NINA’s ownership 

structure? 

A29. Toshiba has an indirect ownership interest in NINA through its U.S. subsidiaries.  

NINA is partially owned (approximately 10 percent) by Toshiba American Nuclear Energy 

Corporation (TANE), a Delaware corporation, which is a wholly-owned subsidiary of Toshiba 

America, Inc., (also a Delaware corporation), which is, in turn, a wholly-owned subsidiary of 

Toshiba Corporation (Toshiba), a Japanese corporation.  COL Application, Part 1, Section 1.2, 

Revision 9.  As of December 31, 2011, NINA also owes Toshiba approximately .  

Supplemental RAI Response, Attachment 2, at 2 (June 7, 2012) (Exhibit STP000068) 

(proprietary).  As stated in the Application, NINA is ultimately owned approximately 90 percent 

by NRG through its subsidiary, Texas Genco Holdings Inc. (Texas Genco), a Texas 

Corporation, and 10 percent by TANE.  COL Application, Part 1, Section 1.2, Revision 9. 
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member on the Board of Directors.  According to Section 5.2 of the Third Amended and 

Restated Operating Agreement (Exhibit STP000043) (proprietary), the NINA Board shall 

designate TANE’s nominee as Chief Financial Officer (CFO).  This was clarified in an RAI 

response (May 17, 2012) (Attachment, at 15) (Exhibit STP000050) where the applicant stated 

that the Toshiba Member (i.e. TANE) has the authority to nominate the CFO, that the Board is 

required to appoint the TANE nominee and that only TANE can remove the CFO.  Earlier 

revisions of the Application stated that the CFO position was occupied, but later revisions 

(starting with Revision 8) do not indicate that the CFO position is currently occupied.  

Notwithstanding this, foreign control can exist, as defined by Section 3.2 of the SRP, even if the 

power to control management positions is not exercised.  Based on this information, the Staff 

concludes that TANE, a foreign entity, controls the CFO position. 

Q44. Is NINA indebted to foreign entities or does it have agreements with foreign 

entities that might impact control? 

A44. Yes, NINA is indebted to foreign entities and has other agreements with foreign 

entities that may affect control of NINA.  NINA has the following agreements with and/or debts 

to foreign entities that may affect control of NINA: 

• 2010 Amended and Restated TANE Credit Agreement (TANE Credit Agreement) – As of 

December 31, 2011, NINA was indebted to Toshiba for approximately .  RAI 

Response, Attachment 2,at 2 (June 7, 2012) (Exhibit STP000068) (proprietary).  

Furthermore, Toshiba has provided virtually all financial support to the project since April 

2011 and will continue to provide all financial support for the foreseeable future.  

• NINA Operating Agreement – The Third Amended and Restated Operating Agreement 

of NINA was executed on May 8, 2009, between the two members, the NRG Member 

(Texas Genco) and the Toshiba Member (TANE).  The Operating Agreement is an 

agreement between the members that defines the roles and responsibilities of the two 

parties. 
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defense and security.”  72 Fed. Reg. 57,416, 57,432 (Oct. 9, 2007).   

Q91. How does NINA’s claim that the pending Application does not involve 

restricted data and does not involve non-proliferation risk8 affect any FOCD issues?  

A91. The statute and NRC regulations indicate that a license may not be issued to a 

foreign controlled entity.  NINA is a foreign controlled entity.  The lack of restricted data and 

proliferation threat are not sufficient to alter the control that Toshiba exercises over NINA.  

Q92. How does the fact that U.S. investors made significant equity contributions 

during earlier portions of the application process affect your review?  

A92. The issue of past equity contributions does not alter the fact that NINA is 

currently foreign controlled, and the AEA and NRC regulations prohibit issuance of a license to 

an entity that is foreign controlled.  The Staff agrees that NINA was U.S. controlled in the past, 

but that is no longer the case.  

Q93. What was the Staff’s overall conclusion? 

A93. The Staff’s supplementary evaluation determined that NRG, by virtue of its 

diminishing financial position, its cessation of funding NINA, and its own statements to the SEC 

does not control NINA.  This conclusion is not altered by NRG’s 90 percent ownership of NINA 

because the Staff has determined that it is ownership without control.  The Staff further 

determined that Toshiba, through TANE, has contributed over 50 percent of the total project 

cost so far; that Toshiba, through TANE, is the sole identified source of funding for NINA going 

forward; that NINA is indebted to TANE and has no identified source of funds to repay these 

debts; that without funding from TANE it is not likely that NINA could continue as a going 

concern; and that as a net result of all of these financial conditions, TANE is in a position to 

control and dominate NINA.   

                                                
8 RAI Response, Attachment at 4 (Nov. 8, 2011) (Exhibit STP000046).   
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and follows the Commission-approved guidance in the SRP.  The final SRP specifically 

addresses nationality in response to a comment made by PECO: 

As pointed out in SECY-98-252, “Preliminary Staff Views Concerning Its 
Review of the Foreign Ownership Aspects of AmerGen, Inc.’s Proposed 
Purchase of Three Mile Island, Unit 1” (Oct. 30, 1998), previous 
Commission decisions regarding foreign ownership or control did not 
appear to turn on which particular nation the applicant was associated 
with.  Although the broader required finding of noninimicality to the 
common defense and security may be based, in part, on the nation 
involved, the SRP concerns the specific foreign ownership prohibition and 
is not intended to cover all common defense and security issues, as 
stated in Section 1.1 of the SRP.  Thus, no changes in consideration of 
PECO’s first comment appear warranted. 
 

SRP, 64 Reg. at 52,357 (Exhibit NRC000106). 

Based on the SRP guidance, the nationality of the applicant is relevant 

regarding common defense and security.   Even limited ownership or 

involvement of some countries, depending on specific facts, may be the basis for 

a negative FOCD determination:   

[T]he foreign control limitation should be given an orientation toward 
safeguarding the national defense and security.  Thus, an applicant that 
may pose a risk to national security by reason of even limited foreign 
ownership would be ineligible for a license.   
 

Id. at 52,358 (Section 3.2).  However, just because the nationality of an applicant may be 

an aggravating factor in some circumstances does not mean that FOCD concerns may 

be dismissed simply because an applicant is based in a country allied with the U.S. 

NINA cites the safety evaluation for the transfer of Three Mile Island (TMI), Unit 

1, (TMI Transfer Safety Evaluation) (Exhibit STP00008072) as a precedent for its 

position.  In the TMI case the Staff determined that the proposed ownership and home 

country of the applicant did not pose a threat to the national defense and security.  This 

may not be the case in all situations.  Although the Staff reviews previous FOCD 

evaluations to ensure consistency, they do not serve as binding precedent on the Staff.  

Each FOCD analysis is unique.  In addition, the Staff explicitly stated in the TMI safety 
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CERTIFICATE OF SERVICE 
 

I hereby certify that the Unopposed NRC Staff Motion for Leave to File Corrected 
Testimony with Attachments, has been filed through the E-Filing system this 23rd day of 
September 2013. 
 

 
/signed (electronically) by/ 
Richard S. Harper 
Counsel for the NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-5236 
Richard.Harper@nrc.gov 

 
 

 




