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April 8, 1999 SECY-99-012

FOR: The Commissioners

FROM: William D. Travers
Executive Director for Operations

SUBJECT: USE OF URANIUM MILL TAILINGS IMPOUNDMENTS FOR THE
DISPOSAL OF WASTE OTHER THAN 11 e.(2) BYPRODUCT MATERIAL
AND REVIEWS OF APPLICATIONS TO PROCESS MATERIAL OTHER
THAN NATURAL URANIUM ORES

PURPOSE:

To obtain Commission approval of the staff's approach to address concerns raised by the
uranium recovery industry on: (1) the use of uranium mill tailings impoundments for the disposal
of wastes other than 11 e.(2) byproduct material; and (2) the staff's review of mill licensee
applications to process material other than natural uranium ores.

SUMMARY:

In September 1995, the staff issued guidance on: (1) the disposal of material other than Atomic
Energy Act of 1954, as amended (AEA) 11 e.(2) byproduct material in uranium mill tailings
impoundments; and (2) the processing of material other than natural uranium ores (hereinafter,
"alternate feed material") at uranium mills. Both of these guidance documents are provided in
Attachment 1. The uranium recovery industry has raised concerns about this guidance. In-this
paper, the staff discusses the industry's concerns and provides recommendations to the
Commission on ways to address the issues raised.

CONTACT: C. E. Abrams, NMSS/DWM
(301) 415-7238
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BACKGROUND:

Over the past several years, the staff has been engaged in discussions with the uranium
recovery industry on a number of issues related to the regulation of uranium recovery facilities.
The industry considers the current staff guidance on the potential for using the available
capacity at existing uranium mill tailings impoundments for the disposal of material other than
1 le.(2) byproduct material1 in mill tailings impoundments to be overly restrictive. It is the
industry's view that: (1) this disposal capacity should be used to accelerate the cleanup of
contaminated sites; and (2) any such disposal should pose no additional hazards to public
health and safety or the environment because the long-term design requirements for the tailings
impoundments are the same as, or more stringent than, those applied to hazardous waste cells
or low-level waste (LLW) disposal cells.

The industry also believes that some material from contaminated sites contains enough uranium
to make it worth processing through an operating uranium mill, and that the current staff
guidance on the processing of alternate feed material should not include financial considerations
in determining if such processing is acceptable. The industry's views of these issues are
discussed in the report, "Recommendations for a Coordinated Approach to Regulating the
Uranium Recovery Industry" (hereafter, White Paper), submitted to the Commission in April
1998 by the National Mining Association (NMA) on behalf of the uranium producers it
represents.

Prior to submittal of the White Paper and consistent with Direction Setting Issue 9 (Option 7)
[Staff Requirements Memorandum (SRM) dated March 31, 1997; Attachment 2], the staff has
been exploring ways to use mill tailings impoundments as possible disposal cells for material
from other contaminated sites. This Commission paper presents a detailed discussion of the
issues, NMA's position with respect to the issues, and the staffs recommendations on ways for
addressing industry's concerns.

DISCUSSION:

Disposal of Material Other Than 1 le.(2) Byproduct Material

In September 1995, the staff published final guidance that provides criteria by which the staff
would evaluate applications from uranium mill licensees to dispose of material other than AEA
1 le.(2) byproduct material in tailings impoundments (Attachment 1). This guidance identifies
10 criteria that licensees could use to justify that the U.S. Nuclear Regulatory Commission
(NRC) authorize such disposal. As noted in Criterion 1 of the 1995 guidance, the type of
material that would be acceptable for disposal in mill tailings impoundments would have

The definition of 11 e.(2) byproduct material comes from Section 11 e.(2) of the

Atomic Energy Act of 1954, as amended, which states that it is the tailings or wastes produced
by the extraction or concentration of uranium or thorium from any ore processed primarily for its
source material content. Material other than 1 le.(2) material that is discussed in this paper as
acceptable for disposal in mill tailings impoundments is material with radiological characteristics
comparable to 1 le.(2) (e.g., soil contaminated with primordial elements such as uranium and
thorium and their progeny, including materials such as NORM), and does not include fission and
activation products or transuranic wastes.
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radiological characteristics comparable to those of 1 le.(2) byproduct material. This limits the
type of material that could be placed in tailings impoundments to mainly soil contaminated with
primordial elements (uranium and thorium) and their progeny. Fission and activation products,
as well as transuranic wastes, are not permitted for disposal under the guidance.

Under the current guidance, material not regulated under the AEA of 1954 would be excluded
from disposal in mill tailings impoundments. Also excluded is material that is subject to
applicable Resource Conservation and Recovery Act (RCRA) or Toxic Substance Control Act
(TSCA) regulations or other U.S. Environmental Protection Agency (EPA) standards for
hazardous material and material for which there are Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) related issues. In addition, the placement of all
material other than 1 le.(2) byproduct material in the tailings impoundment must meet the
approval of the Regional Low-Level Waste (LLW) Compacts in which the material originates and
in which the disposal site is located.

The uranium recovery industry believes that criteria prohibiting non-AEA, RCRA, TSCA, and
CERCLA materials are overly restrictive and essentially preclude the use of tailings
impoundments for disposal of material other than 1 le.(2) byproduct material. The industry
believes that mills should be allowed to accept these materials for disposal in addition to some
special nuclear material, which is not allowed under Criterion 3 of the current guidance, absent
compelling reasons to the contrary.2 Finally, the industry considers the requirement for approval
from the regional LLW compacts in which the waste originated and where the tailings
impoundment is located to be overly burdensome.

The primary purpose of the prohibitions in the current staff guidance is to reduce the potential for
the regulation of the tailings impoundments by more than one regulatory agency. For example,
the staff included a criterion precluding the disposal of radioactive material not covered by the
AEA, because the disposal of radioactive material not covered by the AEA in the tailings
impoundments could create dual regulation of the impoundments by NRC and the State. This
would allow the State an opportunity to require changes to NRC-accepted final tailings
stabilization and remediation plans. Unlike the concurrent jurisdictional situation for non-
radiological components of 11 e.(2) byproduct material, the radiological aspects are preemptively
regulated solely by the Federal govemment (and Agreement States).

A similar situation exists for the disposal of hazardous material. Because mill tailings
impoundments contain material that would otherwise be regulated under the Solid Waste
Disposal Act (SWDA), Congress directed the EPA to develop standards for the non-radiological
aspects of mill tailings regulation to be consistent with the SWDA requirements. In addition, in
Section 275 of the AEA, Congress precluded any permitting of mill tailings disposal under the
SWDA. The legislative history on the enactment of the Uranium Mill Tailings Radiation Control

2 The Industry's recommendations regarding disposal of material other than

1 le.(2) byproduct material were presented in the NMA White Paper. The Industry believes
mills should be allowed to accept low radioactivity wastes that are similar to uranium mill tailings
in volume, radioactivity, and toxicity. Examples of such wastes include secondary process
wastes generated during the capture of uranium in side stream recovery operations; sludges or
residues generated during treatment of mine water containing suspended or dissolved source
material; and naturally occurring radioactive material.
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Act of 1978 (UMTRCA) contains elements supporting the view that Congress intended that the
dual regulation of these sites be avoided. Senator Randolph, during discussions on UMTRCA,
stated that "Standards and requirements under the amendment [UMTRCA] will be implemented
and enforced by the Commission through its permitting process." The Senator further stated
that "...no Environmental Protection Agency permit could be required under these provisions or
the Solid Waste Disposal Act." If NRC followed the industry's suggestions and allowed the
disposal of SWDA material other than mill tailings in these impoundments, then it would be
opening the site to regulation by both NRC and EPA or EPA authorized State. This could create
a problem for the Federal agency, in this case, the U.S. Department of Energy (DOE), or State
agency tasked with the long-term surveillance and care of the stabilized and remediated
tailings impoundment on license termination.

As noted in the attached SECY 91-243 (Attachment 3), SECY 95-211 (Attachment 4), and the
differing professional view [(DPV); Attachment 5], the guidance currently being used by the staff
was developed in extensive consultation with DOE in its capacity as the anticipated long-term
custodian for the majority, if not all, of the remediated tailings impoundments on license
termination. During that consultation, DOE was particularly concerned that placing hazardous
waste in mill tailings impoundments would open a site to the potential for perpetual dual
regulation by either EPA or individual States, in addition to NRC.

Since the development of the original guidance, DOE has allowed the placement of TSCA waste
in at least one 1 le.(2) mill tailings impoundment. The TSCA waste was a mixed waste
comprised of 11 e.(2) byproduct material and transformer oil that contained polychlorinated
biphenyls (PCBs). In the completed licensing action, DOE allowed the NRC licensee to
construct a second cell on top of its tailings impoundment for the disposal of TSCA waste. Also,
DOE obtained from the licensee an increase in the long-term care funding to conduct additional
ground-water monitoring required by the EPA permit, and a perpetual indemnification from the
licensee to pay for any problems that could arise from the mixed-waste cell. Disposal of TSCA
material was handled independently by DOE and, as such, DOE had the lead in determining if
the disposal was acceptable. NRC had little involvement in agreeing to the resolution of the
issues involved. DOE worked with a large degree of independence on these issues. NRC
eventually accepted the proposal that the 1 le.(2) material could be disposed of in this manner,
but was not involved in the other permitting and negotiations undertaken by DOE.

Using this experience as a model, under any revisions to the disposal guidance, the permitting
of material other than 1 le.(2) in a tailings impoundment would require involvement and approval
from DOE, or the long-term custodian, before disposal. The particulars worked out by the
long-term custodian and the current licensee would be handled by those parties and any other
regulatory agency involved. The guidance currently contains a criterion requiring DOE approval
before NRC would authorize such disposals. The staff would propose that this criterion remain
in any revision to the disposal guidance. Under these circumstances, the staff believes there
may not be the need to engage in the same level or extensiveness of consultations with DOE as
was held when the guidance was initially promulgated. If those parties could not reach
agreement, then the licensee would fail to meet one of the criteria for NRC accepting an
application for such disposal. The staff would emphasize that, absent legislative change, this
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approach would reintroduce the likelihood of multiple regulation by EPA, the States, and NRC,
which the current approach and the underlying design of UMTRCA sought to avoid.

In addition, if DOE agreed to take sites with material other than 1 le.(2) byproduct material, DOE
would be doing so under the provisions of Section 151 (b) of the Nuclear Waste Policy Act
(NWPA). As long as DOE is willing to take these sites under its NWPA authority, such transfer
should not create any procedural problems. Essentially, the approach for transferring sites to
DOE under Section 151(b) should be very similar to the process used to effect such transfers
under UMTRCA. Therefore, procedurally there should be no difference from what is already
addressed under UMTRCA.

Options:

Given the preceding discussion, the Commission could revisit these issues and the guidance it
approved for publication in 1995. The staff has reviewed that guidance to examine ways to
simplify the review process and resolve the industry's concerns. Based on this review, the staff
has identified three options to address issues related to the disposal capacity of mill tailings
impoundments.

1. Retain the staff guidance in its current form. Under this option, material to be placed in
tailings impoundments would continue to be limited to certain types of material regulated
under the AEA. The staff would retain the prohibitions against the. disposal of special
nuclear material and 11 e.(1) byproduct material (without compelling reasons to the
contrary). In addition, licensees would continue to be required to demonstrate that the
material proposed for disposal was not subject to RCRA, TSCA, or CERCLA regulation
and the licensee would continue to be required to obtain approvals from the appropriate
LLW compacts.

The principal advantage of this option is that NRC would remain the sole regulator of the
radiological components of the 1 le.(2) byproduct material disposed of in mill tailings
impoundments. In addition, this approach remains consistent with the legislative
framework governing such disposal. This approach is also responsive to the LLW Forum,
who by resolution adopted on February 12, 1999, encouraged NRC not to change the
criterion requiring approvals from the appropriate regional LLW compacts for disposal of
material other than 1 le.(2) byproduct material. However, cleanup of radioactively and
chemically contaminated sites around the country would not be aided, because the use of
the disposal capacity of mill tailings impoundments would remain constrained.

2. Revise the staff guidance to allow for more flexibility in using the disposal capacity of mill
tailings impoundments. Under this option, the staff would modify its guidance by allowing
the disposal of any material that was physically and chemically similar to the material
already in the impoundment and that contained the primordial elements (uranium and/or
thorium) and their progeny as the only radionuclides present. Like the existing guidance,
the revised guidance would allow for the disposal of soils contaminated with source
material and progeny. Fission and activation products, as well as transuranic waste, would
still not be permitted for disposal. In addition, the prohibition against the disposal of special
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nuclear material and 1 le.(1) byproduct material without compelling reasons to the contrary
would remain.

The staff would remove the prohibitions in the guidance against the disposal of non-AEA
material, and of materials regulated under RCRA, TSCA, and CERLCA. Instead, the staff
would rely on the concurrence and commitment of the long-term custodian to accept the
site on license termination. Under this option, staff would issue a generic exemption to the
requirements of 10 CFR Part 61. This would remove the need for individual exemptions
for each proposed disposal.

Finally, given the current situation in the LLW program wherein operating LLW disposal
facilities are accepting waste from outside their regional compact, it may be possible to
relax the criterion that a mill licensee obtain concurrence from the appropriate LLW
compact. However, because the material that would be disposed of meets the definition of
LLW, removing compact approval could lead to questions of jurisdiction and may not be
desirable due to the associated litigation this may invite. This criterion was included in the
guidance at the direction of the Commission (SRM dated September 20, 1991;
Attachment 6); therefore, the staff is not prepared to remove the criterion without prior
Commission approval. Similar to the placement of non-AEA and chemical wastes in mill
tailings impoundments, the staff does not see a need to obtain agreement from the
compacts if the long-term custodian were to agree to accept the disposal site for long-term
care and custody with LLW in it. Such agreement may still be required under the Low-
Level Radioactive Waste Policy Amendments Act of 1985, even if staff removed this
criterion from its guidance.

The principal advantage of this option is that the staffs review process for proposals to
dispose of material other than 1 le.(2) byproduct material in mill tailings impoundments
would be streamlined and less constrained (see as an example, draft revised guidance
included as Attachment 7). As a result, the potential for material other than 11 e.(2)
byproduct material to be disposed in mill tailings impoundments could be increased
depending on the willingness of licensees and the long-term custodian to accept dual or
multiple regulation. However, if licensees accept other material for disposal, staff resource
needs may increase as dealings with other Federal and/or State regulatory agencies will
also increase with regard to areas of mutual concern (e.g., the final design for the
reclamation and long-term stabilization of the mill tailings), and the associated additional
regulation could decrease the viability of this approach. As long as any other regulations
impose requirements that are more stringent than those in Part 40, Appendix A, the staff
would find this additional level of conservatism acceptable. If NRC requirements were
found to be more conservative, then the staff would continue to follow these. In the revised
guidance, staff would provide this level of discussion to clarify how more conservative
requirements would be handled.
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3. Seek Legislative Change with Regard to the Types of Materials to be Placed in a Tailings
Impoundment and under the Long-Term Care of DOE

Because Option 2 involves the regulation of the tailings impoundments by more than one
regulatory agency should non-AEA materials be placed in the impoundment and would
require that DOE assume the long-term care responsibility under UMTRCA for all
such sites, a clarification from Congress through a legislative initiative to amend the
UMTRCA may be desirable. Under Option 3, staff would work with the Office of
Congressional Affairs and the Office of the General Counsel (OGC) to develop a legislative
package that would expand the types of material that can be disposed of in tailings
impoundments without opening those sites to perpetual dual regulation by NRC, EPA, and
potentially individual States. The legislative initiative would also be coordinated with
the DOE.

The staff prefers Option 3. The bases for this preference are that this option would give
Congressional certainty to the decision to expand the use of tailings impoundments, and simplify
the NRC review process and also give licensees greater flexibility in the types of materials that
could be disposed of in their tailings impoundments. Option 3 also offers a solution for
expanding the types of materials that can be placed in tailings impoundments, but avoids the
likelihood of opening sites to regulation by multiple entities.

Processing of Material Other Than Natural Ore

In September 1995, the staff also issued final guidance for reviewing licensee requests to
process alternate feed material (also found in Attachment 1). The guidance contains a criterion
that requires mill licensees to demonstrate that they will be processing the alternate feed
material primarily 3 for its source-material content. One method a licensee may use is to provide
certification to this effect, supported by a justification based on either the high uranium content of
the material, financial considerations, or other factors. The criterion that includes financial
considerations to support the milling of alternate feed is based on an order from the Presiding
Officer in a 1993 hearing (Attachment 8) involving the staffs approval of Umetco Minerals
Corporation's (Umetco's) application to test alternate feed material for possible processing at its
White Mesa mill near Blanding, Utah (current owner and operator is International Uranium
Corporation).

The 1993 hearing focused on one of the major issues raised by the State of Utah in its hearing
request, which concerned the staffs reliance on an unsupported certification from Umetco that it
would be processing the material primarily for its source-material content. As part of the

3 The requirement to find that the material was produced from processing "primarily for
its source-material content" derives from the UMTRCA amendment to Section 83 of the AEA;
therefore, the residuals from such processing are 1 le.(2) byproduct material. UMTRCA added
the definition of byproduct material that encompasses tailings from material processed primarily
for its source-material content. The determination with regard to "primarily" is a statutory
requirement.
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business deal for the material in question, however, Umetco would have received a fee for
taking the material, thus making the deal profitable for Umetco when the revenues from the fee
and the sale of the recovered uranium were combined. The State of Utah asserted that, in
accepting a fee for the material, Umetco was operating, in fact, a LLW disposal facility, without
prior approval from the appropriate regulatory authority, i.e., the State of Utah. In its petition, the
State further argued that Umetco simply would be processing the material in an attempt to
change the material's legal definition from "low-level waste" to "1 le.(2) byproduct material,"
thus effectively circumventing the State's regulations. The State of Utah called the processing of
material simply to change its legal definition "sham" disposal.

Although the Presiding Officer did not grant the State's petition to overturn the staffs approval,
he did discuss, in his order [in the Matter of Umetco Minerals Corporation; 37 NRC 267 (1993)]
(Attachment 8) his concerns with the staffs review, including a need to examine the economic
factors of a licensee's request to process alternate feed materials. He stated that this review of
economics would help ensure that mill licensees were not trying to sidestep other licensing
requirements by processing material simply to change its legal definition. To address this issue,
the staff revised its then draft guidance to include an additional criterion that a licensee could
use financial considerations in the supporting justification for processing alternate feed material
primarily for its source-material content. This additional criterion is one of three in the guidance.
The licensee can elect to use any one of the three to justify processing alternate feed material.

However, the uranium recovery industry is concerned that NRC has stepped beyond its
legislative authority by including financial considerations to support a licensee's request to
process alternate feed material in assessing whether the material was processed primarily for its
source-material content. A representative of the waste disposal industry, on the other hand, has
*expressed concerns that the staffs economic test is insufficient to guard against processing
solely to change the material's legal definition.

Using the 1995 guidance, the staff has reviewed and approved a total of seven applications from
a single mill licensee to process alternate feed materials. In all cases, the licensee used
financial consideration of the proposed action to justify that the material was being processed
primarily to extract its uranium content although other means could have been used by the
licensee to demonstrate that processing was primarily for the extraction of uranium. In another
hearing request on a June 1998 amendment authorizing the processing of alternate feed, the
State of Utah again asserted that material approved by NRC for processing at the White Mesa
mill is being subject to "sham" disposal. In a February 9, 1999, ruling on the State's petition
(Attachment 9), the Presiding Officer's decision rejecting the State's position was based on
language in the AEA, which defines byproduct material as "the tailings or wastes produced by
the extraction or concentration of uranium or thorium from any ore processed primarily for its
source material content." The Presiding Officer's ruling was that "primarily" does not refer to a
test of motive or purpose, but to what is removed from the material being processed. Therefore,
if source material is removed from alternate feed material in a uranium milling process, it meets
the "primarily" test. The State of Utah has appealed this decision to the Commission.

To address this situation, the staff considers that Commission guidance on the Presiding
Officer's 1993 Order is warranted. If the Commission believes that the 1993 order should be
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superseded and the staff should focus its review solely on the public health and safety aspects
of applications to process alternate feed materials, then the staff could revise its guidance to
eliminate any discussion about economics and consider the "primarily" test to determine the
acceptability of an application to process alternate feed sufficient. This revised guidance would
also be issued for public review and comment.

The revised guidance would also allow mill licensees to process alternate feed material without
always obtaining prior NRC approval. Under this approach, licensees could request a
performance-based license amendment authorizing processing of alternate feed material
primarily for its source material content. The performance-based amendment would make
individual amendments each time alternate feed material is to be processed unnecessary. The
amended license would require the licensee to determine if the alternate feed material contains
enough uranium to justify processing the material through the mill. This is what licensees
currently do with natural ore. Since alternate feed would meet the definition of ore in the current
and revised guidance, licensees would be given the same flexibility for processing alternate feed
material as they currently have for natural ore. Mill licensees would have to document in writing
the results of all analyses conducted under their licenses, and the staff would be able to review
the adequacy of these evaluations during routine site inspections.

Any justification developed by the licensee would need to demonstrate that the material was
processed primarily for its uranium content. Such a demonstration could be based on: (1) the
concentration of uranium in the alternate feed material; (2) financial considerations (if the
licensee chooses to use that basis); (3) a demonstration that the material can be disposed of
directly in the tailings impoundment without further processing [and therefore truly is being
processed for its source-material content]; or (4) any other basis of equivalent capability to make
the demonstration. This justification is needed to ensure that the residuals from processing can
be classified as 11 e.(2) byproduct material for disposal into mill tailings impoundments. This
issue may become moot if the legislation proposed earlier is enacted. Such legislation would
allow for material other than 1 le.(2) byproduct material to be disposed of in mill tailings
impoundments. Another way this issue would be rendered moot is if the Commission were to
uphold the Presiding Officer's decision that the definition of primarily is based on the removal of
uranium from ore, and not related to the motive of a licensee in processing material. As such,
the question of "sham" disposal would no longer be an issue.

For those instances in which a listed hazardous waste was present in a proposed feed material,
licensees would be required to receive NRC approval to process such material if the licensee
was not already approved to accept this type of material. The staff's approval would hinge on
documentation of the long-term custodian's willingness to take the site on license termination. If
the licensee had previous approvals to accept such materials, then the staff would expect to
see, during its routine site inspections, documentation in the licensee's records of the long-term
custodian's willingness to take the site.

As identified previously, Attachment 5 is a differing professional view [(DPV); as allowed under
Management Directive (MD) 10.159)] on this recommendation, submitted by a staff member on
November 19, 1998. The DPV complements the analysis presented in this paper and offers a
legislative proposal that might address the uranium recovery industry's concerns. The DPV was
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reviewed under MD 10.159, and a DPV review panel report dated January 15, 1999, is provided
as Attachment 10. The DPV panel report contains eight recommendations on the disposal
guidance and three on the alternate feed guidance. Information on these recommendations has
been incorporated into this paper or into the revised guidance in Attachment 7.

RESOURCES:

At this time, it is not possible to quantify the resource impacts associated with the staff's
recommendations. To date, there have been no specific proposals from mill licensees to
dispose of non-1 le.(2) byproduct material. In addition, the staff has reviewed only seven
applications to process alternate feed material and supported only three hearings on alternate
feed material amendments over the past six years. It is possible that savings in staff resources
resulting from revision and implementation of the current guidance documents (e.g., in review
time and hearing support for alternate feed requests) could be offset by an increase in staff
interactions with other Federal or State agencies resulting from increased licensee requests to
dispose of non-1 le.(2) byproduct material, and to process alternate feed materials.

Resources to modify the existing guidance in accordance with the recommendations are
included in the current budget to develop the new proposed 10 CFR Part 41. The rulemaking
plan for the proposed rule is before the Commission as SECY-99-01 1.

RECOMMENDATIONS:

That the Commission:

1) Supersede the Presiding Officer's direction in Umetco Minerals Corporation [37 NRC 267
(1993)];

2) Approve the staff's recommendation to seek legislative change with regard to the types of
materials to be disposed of in an 1 le.(2) tailings impoundment. The proposed legislative

* change would allow disposal of non-AEA 1 le.(2) byproduct material and hazardous
materials; and

3) Allow the staff to revise its current guidance on processing of alternate feed, as discussed
in this paper.

If the Commission approves a rulemaking plan for a new Part 41 (SECY-99-01 1), these changes
could be codified as part of that rulemaking.
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COORDINATION:

The Office of the General Counsel has reviewed this Commission Paper and has no legal
objections. The Office of the Chief Financial Officer has reviewed this paper for resource
implications and has no objection.

William D. Travers
Executive Director

for Operations

Attachments:
1. September 1995 Non-li e.(2) Byproduct

Material Disposal and Alternate Feed Guidance
2. SRM dated March 31, 1997
3. SECY 91-243
4. SECY 95-211
5. DPV dated November 19, 1998
6. SRM dated September 20, 1991
7. Example Revised Non- lie.(2) Byproduct

Material Disposal Guidance
8. Judge Gleason's April 12, 1993, Order
9. Presiding Judge's decision, dated February 9, 1999
10. Report of DPV review panel, dated January 15, 1999

Commissioners' completed vote sheets/comments should be provided directly to
the Office of the Secretary by COB Monday, June 21, 1999.

Commission Staff Office comments, if any, should be submitted to the Commissioners
NLT June 14, 1999, with an information copy to the Office of the Secretary. If

the paper is of such a nature that it requires additional review and comment,

the Commissioners and the Secretariat should be. apprised of when comments may
be expected.

DISTRIBUTION:
Commissioners
OGC
OCAA
OIG
OPA
OCA
ACNW
CIO
CFO
EDO
REGIONS
SECY
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Uranium Mill Facilities, Notice of Two
Guidance Documents: Final Revised

ýGuidance on Disposal of Non-Atomic
Energy Act of 1954, Section 1 le.(2)
Byproduct Material in Tailings
Impoundments; Final Position and
Guidance on the Use of Uranium Mill
Feed Materials Other Than Natural
Ores

AGENCY: Nuclear Regulatory
Commission.

ACTION: Notice of final guidance.

SUMMARY: The U.S. Nuclear Regulatory
Commission has finalized two uranium
mill licensing guidance documents after
consideration of comments received in
responseto a request for public
comment in a Federal Register notice
published May 13, 1992 (57 FR 20525).
Only minor changes were made to the
proposed guidance documents titled.
"Revised Guidance on Disposal of Non-
Atomic Energy Act of 1954. Section
l1e.(2) Byproduct Material in Tailings
Impoundments" and "Position and
Guidance on the Use of Uranium Mill
Feed Materials Other Than Natural
Ores."
ADDRESSES: Copies of the comments and
the NRC staff responses, as well as
SECY-91-243. can be examined at the
Commission's Public Document Room
at 2120 L Street NW. (lower level).
Washington DC.

FOR FURTHER INFORMATION CONTACT:
Myron Fliegel. Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission.
Washington, DC 20555; telephone (301)
415-6629.

SUPPLEMENTARY INFORMATION:

Final Revised Guidance on Disposal of
Non-Atomic Energy Act of 1954,
Section 11e.(2) Byproduct Material in
Tailings Impoundments

1. In reviewing licensee requests for
the disposal of wastes that have
radiological characteristics comparable
to those of Atomic Energy Act (AEA) of
1954, Section 1le.(2) byproduct material
(hereafter designated as "1le.(2)
byproduct material") in tailings
impoundments, staff will follow the
guidance set forth below. Since mill
tailings impoundments are already
regulated under 10 CFR part 40,
licensing of the receipt and disposal of
such material (hereafter designated as
"non-11e.(2) byproduct material "'I
should also be done under 10 CFR part
40.

'"'non-lie42) byproduct material" as used here is
simply an ennmnpassing term for source, special
nuclear. and iie.(1) byproduct materials.

2. Radioactive material not regulated
under the AEA shall not be authorized
for disposal in an Ile.(2) b%.product
material impo'iclrdnen'.

3. Special nuclear mater:ai and
Section lie.W! bvoroduct material
;vaste should not be considered as
rcandidates for disposal in a tailings
impoundinent, without compelling
reasons to the contrarv. If staff believe,
-hat such material should be disposed ot
in a tailings impoundment in a specific
instance, a request for approval bv the
Commission should be prepared.

4. The 1le.(2) licensee must
demonstrate that the material is not
subject to applicable Resource
Conservation and Recovery Act (RCRA)
regulations or other U.S. Environmental
Protection Agency (EPA) standards for
hazardous or toxic wastes prior to
disposal. To further ensure that RCRA
hazardous waste is not inadvertently
disposed of in mill tailings
impoundments, the 1le.(2) licensee also
must demonstrate, for waste containing
source material, as defined under the
AEA, that the waste does not also
contain material classified as hazardous
waste according to 40 CFR part 261. In
addition, the licensee must demonstrate
that the non-1 le.(2) material does not
contain material regulated under other
Federal statutes, such as the Toxic
Substances Control Act. Thus, source
material physically mixed with other
material, would require evaluation in
accordance with 40 CFR part 261, or 40
CFR part 761. (These provisions would
cover material such as:
Characteristically hazardous waste:
listed hazardous waste: and
polychlorinated biphenyls.) The
demonstration and testing should follow
accepted EPA regulations and protocols.

5. The lie.(2) licensee must
demonstrate that there are no
Comprehensive Environmental
Response, Compensation and Liability
Act is.,ues related to the disposal of the
non-1 le.(2) byproduct material.

6. The 11e.(2) licensee must
demonstrate that there will be no
significant environmental impact from
disposing of this material.

7. The lle.(2) licensee must
demonstrate that the proposed disposal
will not compromise the reclamation of
the tailings impoundment by
demonstrating compliance with the
reclamation and closure criteria of
appendix A of 10 CFR part 40.

8. The 11e.(2) licensee must provide
documentation showing approval by the
Regional Low-Level Waste Compact in
whose jurisdiction the waste originates
as well as approval by the Compact in
whose jurisdiction the disposal site is
located.

9. The Department of Energy DOE:
and the State in which the tailings
impoundment is located. shoul-! be
aiformed of the Nuclear Rou"izzor':

Commission findings and proposec
acton. with a request to concur wi:hn:>
120 davs. A concurrence and
commitment from either DOE or ,he
State to take title to the tailings
impoundment after closure must be
received before granting the license
amendment to the I le.(2) licensee.

10. The mechanism to authorize th,
disposal of non-I le.(2) byproduct
material in a tailings impoundment is
an amendment to the mill license under
10 CFR part 40. authorizing the receipt
of the material and its disposal.
Additionally, an exemption to the
requirements of 10 CFR part 61, undir
the authority of § 61.6. must be granted.
(If the tailings impoundment is located
in an Agreement State with low-level
waste licensing authority, the State muse
take appropriate action to exempt the
non-lie.(2) byproduct material from
regulation as low-level waste.) The
license amendment and the § 61.6
exemption should be supported with
staff analysis addressing the issues
discussed in this guidance.

Final Position and Guidance on the Use
of Uranium Mill Feed Material Other
Than Natural Ores

Staff reviewing licensee requests to
process alternate feed material (material
other than natural ore) in uranium mills
should follow the guidance presented
below. Besides reviewing to determine
compliance with appropriate aspects of
appendix A of 10 CFR part 40, the staff
should also address the following
issues:

1. Determination of Whether the Feed
Material is Ore

For the tailings and wastes from the
proposed processing to qualify as
lle.(2) byproduct material, the feed
material must qualify as "ore." In
determining whether the feed material
is ore, the following definition of ore
must be used:

Ore is a natural or native matter that
may be mined and treated for the
extraction of any of its constituents or
any other matter from which source
material is extracted in a licensed
uranium or thorium mill.

2. Determination of Whether the Feed
Material Contains Hazardous Waste

If the proposed feed material contains
hazardous waste, listed under subpart D
§§ 261.30-33 of 40 CFR (or comparable
RCRA authorized State regulations), it
would be subject to EPA (or State)
regulation under RCRA. To avoid the
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complexities of NRC/EPA dual
regulation, such feed material will not
be approved for processing at a licensed
mill. If the licensee can show that the
proposed feed material does not contain
a listed hazardous waste, this issue is
resolved.

Feed material exhibiting only a
characteristic of hazardous waste
(ignitable, corrosive, reactive, toxic)
would not be regulated as hazardous
waste and could therefore be approved
for recycling and extraction of source
material. However, this does not apply
to residues from water treatment, so
acceptance of such residues as feed
material will depend on their not
containing any hazardous or
characteristic hazardous waste. Staff
may consult with EPA (or the State)
before making a determination of
whether the feed material contains
hazardous waste.

3. Determination of Whether the Ore is
Being Processed Primarily for its Source-
Material Content

For the tailings and waste from the
proposed processing to qualify as
11e.(2) byproduct material, the ore must
be processed primarily for its source-
material content. There is concern that
wastes that would have to be disposed
of as radioactive or mixed waste would
be proposed for processing at a uranium
mill primarily to be able to dispose of
it in the tailings pile as 11e.(2)
byproduct material. In determining
whether the proposed processing is
primarily for the source-material
content or for the disposal of waste,
either of the following tests can be used:

a. Co-disposal test: Determine if the
feed material would be approved for
disposal in the tailings impoundment
under the "Final Revised Guidance on
Disposal of Non-Atomic Energy Act of
1954, Section lle..2) Byproduct
Material in Tailings Impoundments." or
revisions or replacements to that
guidance. If the material would be
approved for disposal, it can be
concluded that if a mill operator
proposes to process it, the processing is
primarily for the source-material
content. The material would have to be
physically and chemically similar to
11e.(2) byproduct material and not be
subject to RCRA or other EPA
hazardous-waste regulations, as
discussed in the guidance.

b. Licensee certification and
justification test: The licensee must
certify under oath or affirmation that the
feed material is to be processed
primarily for the recovery of uranium
and for no other primary purpose. The
licensee must also justify, with
reasonable documentation, the

certification. The justification can be
based on financial considerations, the
high uranium content of the feed
material, or other grounds. The
determination that the proposed
processing is primarily for the source
material content must be made on a
case-specific basis.

If it can be determined, using the
aforementioned guidance, that the
proposed feed material meets the
definition of ore, that it will not
introduce a hazardous waste not
otherwise exempted, and that the
primary purpose of its processing is for
its source-material content, the request
can be approved.

Dated at Rockville, Maryland. this 13th day
of September 1995.

For the Nuclear Regulatory Commission.
Joseph J. Holonich,
Chief. High-Level Waste and Uranium
Recovery Projects Branch, Division of Waste
Management, Office of Nuclear Material
Safety and Safeguards.
[FR Doc. 95-23531 Filed 9--21-95; 8:45 am]

BILUNG COE 7590-01-P

SECURITIES AND EXCHANGE
COMMISSION

(Rel. No. IC-21362; No. 812-4602]

Golden American Life Insurance
Company, et al.

September 15, 1995.
AGENCY: Securities and Exchange
Commission ("SEC" or "Commission").
ACTION: Notice of Application for an
Order under the Investment Company
Act of 1940 ("1940 Act").

APPLICANTS: Golden American Life
Insurance Company ("Golden
American"), Separate Account B
("Account B") and Separate Account D
("Account D"-together with Account
B. "Separate Accounts"), and Directed
Services, Inc. ("DSI").
RELEVANT 1940 ACT SECTION: Order
requested under Section 6(c) of the 1940
Act granting exemptions from Sections
12(b), 26(a)(2) and 27(c)(2) thereof and
Rule 12b-1 thereunder.
SUMMARY OF APPMCATION: Applicants
seek an order permitting the deduction
of mortality and expense risk charges,
including an asset-based enhanced
death benefit charge, from the assets of
the Separate Accounts in connection
with the offering of certain variable
annuity contracts ("Contracts") and
certain other variable annuity contracts
("Future Contracts") issued in the future
by Golden American that are materially
similar to the Contracts. Applicants also
request that the order permit the

deduction of a mortality and expense
risk charge from the assets of any other
separate accounts ("Future Accounts")
established in the future by Golden
American in connection with the
offering of the Future Contracts.
FILING DATE: The application was filed
on May 11, 1995, and amended on
August 29, 1995.
HEARING OR NOTIFICATION OF HEARING: An
order granting the application will be
issued unless the Commission orders a
hearing. Interested persons may request
a hearing by writing to the Secretary of
the Commission and serving Applicants
with a copy of the request, personally or
by mail. Hearing requests should be
received by the Commission by 5:30
p.m. on October 10, 1995, and should be
accompanied by proof of service on
Applicants in the form of an affidavit or.
for lawyers, a certificate of service.
Hearing requests should state the nature
of the requestor's interest, the reason for
the request, and the issues contested.
Persons may request notification of a
hearing by writing to the Secretary of
the Commission.
ADDRESSES: Secretary, Securities and
Exchange Commission. 450 5th Street.
NW., Washington. DC 20549.
Applicants, c/o Mitchell M. Cox, Esq.,
Vice President, Assistant Secretary and
Associate General Counsel, Golden
American Life Insurance Company,
1001 Jefferson Avenue, 4th Floor,
Wilmington, Delaware 19801.
FOR FURTHER INFORMATION CONTACT:
Yvonne M. Hunold. Assistant Special
Counsel, or Patrice M. Pitts, Special
Counsel. Office of Insurance Products
(Division of Investment Management), at
(202) 942-0670.
SUPPLEMENTARY INFORMATION: The
following is a summary of the
application; the complete application is
available for a fee from the Public
Reference Branch of the Commission.

Applicants' Representation

1. Golden American is a stock life
insurance company authorized to do
business in all jurisdictions, except New
York. Golden American is a wholly-
owned subsidiary of BT Variable, Inc.
and a wholly-owned indirect subsidiary
of Bankers Trust Company.

2. The Separate Accounts were
established by Golden American as
segregated asset accounts to fund
variable annuity contracts. Account B is
registered under the 1940 Act as a unit
investment trust. Account D is
registered under the 1940 Act as a non-
diversified open-end management
company. Registration statements on
Form N-4 and Form N-3, registering the
Contracts as securities under the



UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON. D.C. 20555-0001

March 31, 1997

SECRETARY

MEMORANDUM TO:

FROM:

SUBJECT:

L. Joseph Callan
Exe iye Di ctor for lOperations

JHoy , SeEcr ary

SF.F REQUIREMENTS - COMSECY-96-058 -
DECOMMISSIONING - NON REACTOR FACILITIES,
(DS-fi 9)

The Commission continues to support its preliminary views on this
issue which, subject to ,the Commission's modifications as set
forth in the preliminary view, was the selection of a combination
of options including: (1) Change the Decommissioning Process
[Option 2]; (2) Focus on Decommissioning Cases in which
can be made [Option 6];!-(3) Take an Aggressive Positir
Develop Regulatory Frameworks for Lower Cost Decommis
Waste Disposal Options [Option 7T; and (4)! Develop a
Litigation Strategy [Option 8].

In its preliminary views on this issue, the Commissiý.
directed the staff to i'nclude in the pilot:program un.
only those licensees wh6 (1) volunteer for.'the program
the staff finds suitable for the pilot program. The Commi
believes that the pilot'iprogram should be 'designed to be c,
of identifying those lircensee attributes that are important
deciding which licensees should b*: allowed to participate in the
pilot program. Specifically, the Commissi'on directs the staff to
consider the following as potenLial criteria for making
determinations on the suitability of a licensee for the pilot
program. First, the licensee should be technically capable and
adequately funded and second, the licensee's site should be
minimally contaminated', not complex, and t•ndergoing only routine
decommissioning activities. The staff should provide a status
report on this effort by June 15, 1998 orisooner if circumstances
warrant.

(EDO) [ (SECY Suspepse: 6/15/98)

I

The staff should sponsdr a workshop in connection with the pilot
program to make sure thýat candidates for Jthe pilot piogram know
what NRC expects of thi licensees. The Coimission's preliminary
view had further guid.ince on this matter.:

(EDO) .. (SECv Suspeigse: 3/31/,j8)

The staff should continue to evaluate an !,new and different
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approaches t the decommissioning review process as they are
presented. One such process is to adopt an approach thal
requires a decommissioning plan with supporting data and
information that is, commensurate with the complexity and risk
associated with thei site to be decommissioned. The Commission
further directs theý staff to consider how implementation of this
simplified review process could also enhance the review process
for routine sites being decommissioned other than SDMP sites.

(EDO) (SECY Suspense: 9/30/97)

Regarding Options 4 and 9, the Commission does not believe that
the Superfund approach would be an effective tool for the NRC to
oversee decommissioning activities.

With regard to Option 6, the Commission believes that referral to
EPA should be a last resort, shoula be approved by the
Commission, and should be used only in those circumstances where
EPA agrees that the remedies that it will bring to bear have a
higher probability of success in terms of achieving cleanup.

Finally, the SRM on DSI 21 addresses the fact that many NRC costs
for site decommissioning management plan activities are not
recoverable under part 170 fees, and as such, the NRC should
attempt to move these costs outside the fee base to a direct
appropriation.

cc: Chairman Jackson
Commissioner Rogers
Commissioner.Dicus
Commissioner McGaffigan
Commissioner Diaz
K. Cyr
D. Rathbun
H. Bell
A. Galante
R. Scroggins
W. Beecher
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POLICY ISSUE
(NEGATIVE CONSENT)

August 7, 1991

For:

From:

Subject:

Purpose:

Background:

SECY-91-243

The Commissioners

James M. Taylor
Executive Director

for Operations

DISPOSAL OF MATERIAL OTHER THAN ATOMIC ENERGY ACT OF 1954,
AS AMENDED, SECTION 1le.(2) BYPRODUCT MATERIAL INTO URANIUM
MILL TAILINGS IMPOUNDMENTS

To inform the Commission of the staff's approach for
responding to applicant requests to dispose of material
other than Atomic Energy Act (AEA), of 1954, as amended,
Section 11e.(2) byproduct material [hereafter designated
as "non-lle.(2) byproduct material"] in uranium mill
tailings impoundments and to obtain Commission approval
of a memorandum to Region IV implementing the revised
policy guidance on this subject.

The Uranium Mill Tailings Radiation Control Act of 1978
amended Section Ile. of the AEA to include specifically as
byproduct material "...the tailings or wastes produced by.
the extraction or concentration of uranium or thorium from
any ore processed primarily for its source material content."
For the purposes of this paper, these tailings or wastes,
as defined in Section lle.(2) of the AEA, will be designated
as "lle.(2) byproduct material."

Over the past several years, the Nuclear Regulatory
Commission (NRC) and Agreement States have received requests
for the disposal of radioactive waste materials other than
1le.(2) byproduct material into the tailings impoundments of

NOTE: TO BE MADE PUBLICLY AVAILABLE
WHENj TEE FINAL SRM IS YADE

IMSS AVAILABLE
Contact:
Myron H. Fliegel, N
492-0555

Attachment 3
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licensed uranium milling operations. The non-1le.(2)
byproduct material that has been considered for
co-disposal at uranium mill tailings sites has included
source, byproduct [as defined in Section 11e.(1) of the AEA
and hereafter designated as "byproduct material"], and
special nuclear material (SNM), as well as naturally-
occurring radioactive material. These radioactive wastes
have had similar characteristics to 1le.(2) byproduct
material with low specific activity and long half-lives.
Examples of these non-11e.(2) byproduct material wastes
include mine-water cleanup residues and tailings resulting
from a rare-earth operation containing source material.

In the past, uranium mills have occasionally disposed of
small quantities of non-lie.(2) byproduct material in
tailings either under the conditions of their existing
license or after NRC staff approval of a specific license
amendment request under 10 CFR Part 40 or Agreement State I
compatible regulations. The NRC staff approved these
disposals because the quantities were negligible in
comparison to the quantity of mill tailings.

As these requests for disposal became more frequent, the NRC
staff developed specific policy guidance in 1988 (Enclosure 1)
for addressing these requests. In the guidance, the staff
concluded that NRC should not allow the disposal of naturally-
occurring and accelerator-produced radioactive materials (NARM)
wastes in tailings impoundments. Staff continues to believe
this position with respect to NARM disposal is appropriate,
but will revisit it if the need arises. The guidance allows
the NRC staff to approve, on a case-specific basis, the disposal
of non-11e.(2) byproduct material generated by operations
regulated under the AEA, into tailings impoundments, if the
following four conditions are met:

1. The disposal will have no significant additional
effects on public health and safety, and the environment.

2. The disposal will not compromise the reclamation of
the impoundment. In effect, the disposal must comply
with the reclamation and closure criteria in 10 CFR
Part 40, Appendix A.

3. The disposal will not result in the tailings
impoundment becoming subject to the Resource
Conservation and Recovery Act (RCRA) or Comprehensive
Environmental Response, Compensation and Liability
Act.

4. The U.S. Department of Energy (DOE) or the State
agrees to take title to the site upon completion of
the reclamation.
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In regard to the fourth condition, DOE has indicated, in
letters of November 16, 1990, and December 24, 1990, that
it would not object if NRC approved transfer of a remediated
commercial milling site to DOE containing NARM and other
low-activity non-lie.(2) byproduct materials, in accordance
with Section 83 of the AEA (Enclosure 2). DOE stated that
if NRC can make a finding that DOE will not incur any cost
associated with these wastes, specifically that there would
be no adverse environmental effect or outstanding compliance
issue under any environmental law (for example, RCRA), then
NRC could authorize disposal of non-11e.(2) byproduct material
in a uranium mill tailings impoundment.

DOE further responded in a January 23, 1991, letter
(Enclosure 3) to five specific questions NRC staff had
raised on acceptable quantities and concentrations of
several categories of non-11e.(2) byproduct material.
DOE's response included considerations that NRC would have
to address in determining such acceptability. The
findings and considerations discussed in the DOE letters
of November 16, 1990, and January 23, 1991, are encompassed
by the first three demonstrations required under the
current staff guidance discussed above. Thus, demonstration
of those three findings will result in the fourth (DOE's
agreement to take title to the tailings impoundment) finding
being met. However, to reduce the potential of future problems
with transfer to DOE, NRC will notify DOE (with an opportunity
to provide comments) of each impending decision to allow
non-11e.(2) byproduct material disposal in a tailings
impoundment. NRC believes that DOE also has authority for
low-level waste disposal site ownership under Section
151.(b) of the Nuclear Waste Policy Act of 1982.

A major issue that the staff considered is the types of
wastes that would be allowed to be disposed of in tailings
impoundments. Current staff policy is to consider, on a
case-specific basis, wastes generated by operations
regulated under the AEA. This would allow consideration of
byproduct material and SNM, in addition to source material.
The non-lie.(2) byproduct materials proposed for co-disposal
in a uranium mill tailings impoundment have, thus far,
consisted primarily of source material, but there have been
instances where contaminated soils containing low levels of
byproduct material and SNM (such as from spills at fuel
fabrication facilities) have been candidates for such
co-disposal.

Staff considers that SNM and byproduct material [i.e.,
11e.(1)] that may be present in contaminated soils should
not be considered as a candidate for disposal in a uranium
mill tailings impoundment without significant reasons to
the contrary. Appendix A of Part 40 presents criteria
for the disposal of 11e.(2) byproduct material. These

Discussion:
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criteria to properly dispose of this material were developed
based on the physical, chemical, and radiological
characteristics of the material. The basis for most of the
requests to commingle non-1le.(2) byproduct material in
tailings impoundments is that the proposed bulk material is
similar in characteristics to 11e.(2) byproduct materials
but does not meet the definition, which is based on process
and history, rather than characteristics. Because of this
similarity to 11e.(2) byproduct material, the criteria in
Appendix A are appropriate to use, to ensure safe disposal
of this material. This premise is only valid for bulk
material whose primary radiological contamination is uranium,
thorium, and radium in low concentrations. Wastes contaminated
with 11e.(1) byproduct material are sufficiently different
that this premise may not be valid.

Soils contaminated with SNM may be similar to 11e.(2)
byproduct material in physical, chemical, and radiological
characteristics. There are, however, issues related to
the disposal of SNM- or byproduct material- contaminated
soils, in tailings impoundments, that preclude routine
approval using the criteria in Appendix A of Part 40.
Possession of SNM or byproduct material would have to be
licensed under 10 CFR Parts 70 or 30, respectively, and
not Part 40. For SNM, the issues of criticality, material
control and accountability, and site security might have to
be addressed.

For these reasons, the staff will not approve the disposal
of byproduct material or SNII through the process discussed
in this paper. If there is a compelling reason to consider
a specific proposed disposal of byproduct material or SNM
in a tailings impoundment, approval of the Commission will
be required.

The issues discussed above are explained in greater detail
in Enclosure 4 and have been included in the revised
policy guidance for disposal of non-lie.(2) byproduct
material in uranium mill tailings piles (Enclosure 5).

Throughout the period of development of the agency position
on disposal of non-11e.(2) byproduct material, the staff has
been aware of the importance of this matter to the State of
Washington. On June 19, 1991, the Secretary of the State of
Washington Department of Health requested by telephone that
NRC staff expedite the approval and release of this agency
position on non-11e.(2) byproduct material. The State of
Washington has under review a major uranium mill licensing
action that includes issues relating to the disposal of mine
sludge waste [non-l1e.(2) byproduct material] in a tailings
impoundment. The target date established for completing
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Resource
Implications:

action on the uranium mill license is by the end of
July 1991. The State of Washington is reluctant to take
such action prior to NRC issuance or approval of the
guidance discussed in this paper, since NRC must concur in
the license termination for this facility.

There has been some outside interest in the subject of
disposal of non-11e.(2) byproduct material in tailings
impoundments. We recently received correspondence from an
NRC applicant, who is also an Agreement State low-level
waste licensee, expressing concern about this subject. A
copy of that July 31, 1991, letter is provided in Enclosure 6.

Staff review of a request to commingle non-l1e.(2)
byproduct material in tailings impoundments, under both the
current guidance and this proposed revised guidance, would
be in the context of a proposed license amendment and the
number of such requests are estimated to be few. As such,
resources required for these reviews are included in the
budget allocated for review of license amendments.

Unless advised to the contrary by the Commission, within 10
working days from the date of this paper the staff plans to
continue dealing with requests for co-disposal of non-11e.(2)
byproduct material (for source material only) in tailings
impoundments on a case-specific basis. The revised policy
guidance contained in Enclosure 5 will be transmitted to
Region IV for implementation.

The Office of the General Counsel has reviewed this paper
and has no legal objection. The Office of Governmental and
Public Affairs has reviewed this paper and concurs.

//xecutive Director
for Operatons

Recommendation:

Coordination:

Enclosures:
1. 7/27/88 NMSS memo to RIV
2. 11/16/90 and 12/24/90 DOE

ltrs to NRC
3. 1/23/91 DOE Itr to NRC
4. Non-11e.(2) Byproduct Material Paper
5. NMSS memo to RIV
6. 7/31/91 Envirocare ltr to NRC
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SECY NOTE: In the absence of instructions to the contrary,
SECY will notify the staff on Wednesday, August 21,
1991, that the Commission, by negative consent,
assents to the action proposed in this paper.

DISTRIBUTION:
Commissioners
OGC
OCAA
OIG
GPA
REGIONAL OFFICES
EDO
ACM.1
SECY
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MEMORANDUM FOR: Robert 0. Martin, Regional Administrator
Region IV

FROM: Hugh L. Thompson, Jr., Director
Office of Nuclear Material Safety

and Safeguards

SUBJECT: DISPOSAL OF NON-BYPRODUCT MATERIALS IN TAILINGS
IMPOUNDMENTS

In your February 23, 1988 memorandum, you requested a policy decision on the
disposal of non-byproduct waste materials (Rk1RM and other wastes) in mill
tailings impoundments. To facilitate our review, we used the two categories
of wastes discussed in your memorandum. These categories are: (1) MAR1
wastes, those generated by operations not regulated under the Atomic Energy
Act (the Act) and (2) other wastes, those generated by operations regulated
under the Act. Neither of these waste categories is included in the
legislative definition of byproduct material.

The major regulatory issues discussed in your memorandum and noted below would:
have to be favorably resolved before the NRC could consider approving the
disposal of the NARM category of waste in mill tailings impoundments under
current statutory authority. The statutory authority is unlikely to change in
the near future. Therefore, we agree with your recommnendation that NRC not
approve a policy of disposal of material in the NARM category of waste in mill
tailings impoundments.

The primary issue is whether the inclusion of WARM wastes in a mill tailings
disposal site is consistent with U.S. Government ownership (or State ownership)
and other authorities under Section 83 of the Act. Since the Department of
Energy (DOE) is currently designated to take title to the mill tailings sites,
NRC requested DOE's view on this question. DOE's response stated that DOE has
doubts about its authority to take title to the mill tailings disposal sites
if NRC has allowed the couiingling of NARN (non-byproduct) materials in the
impoundinents (a copy of the DE response is attached).

As noted in your request NRC does not have authority to regulate KMA.
Therefore, disposal of MAR4 in tailings iqsoundments would rtsult in a
comingling of regulated and unregulated materials in the same disposal unit.
This could create duplicative jurisdiction between NRC and other Federal or
State agencies with respect to the commingled radioactive materials. Moreover,
if KAL1 waste constituents were to violate the current standards (e.g. migrate
into ground water), the Comission'S authority under Section 84C of the Act to
approve alternatives tO requirements for disposal or reclamation would be
seriously impaired.

Additionally, the wastes my be subject to presently applicable Resource
Conservation and Recovery Act (RCRA) regulations or other U.S. Environmental
Protection Agency (EPA) rules for hazardous constituents or LsmA, as well as
to applicable State requirements. If the waste results fr a Cirhensive
Environmental Response, Coqensation, and Liability Act (CERCLA) clean-up

Enclosure 1
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action, the EPA requiretwnts required to be met would also need to be
considered by the licensee to ensure that tI:re is no Issue regarding
suitability of the Site for disposal of the CERCLA wastes. The appropriate
regulatory auhforitiCS would hive to address these requirements.

Finally, since there is currently a NAM disposal site licensed by the State of
Utah and a license application under review in the State of Colorado, there
a-;ears to be no comoelling need at this time to dispose of NARM material in
uranium mill tailings impoundments.

The other vaste category includes waste materials generated from several
different types of licensee activities regulated under the Act. Although these
wastes do not meet the legislattve definition of Obyproduct material," we
agree from a policy and technical standpoint with your proposal that their
disposal in tailings impoundments should be considered on a case-by-case basis,
provided the volume of material is not large when coupared to the existing
tailings in the impoundment. With respect to the land transfer issue, the DOE
in its letter of June 10, 1988 stated that it would be willing to discuss this
in more detail on a site-specific basis. Additionally, for the other waste
category, the other issues appear to be more ameanable to resolution on a
case-by-case basis. Therefore, if NRC can make a finding that (1) there is no
significant environmental impact, (2) the reclamation of the itpoundient will
not be Impacted, (3) there are no RCRA or CERCLA problems, and (4) the DOE
agrees to take title to the site upon completion of the reclamation, then NRC
could authorize such a disposal.

In our view, it is the applicant's responsibility to demonstrate that these
four points have been met. This demonstration should include reaching the
appropriate agreements with EPA, DOE, and the State. The NRC should not take
on this responsibility for the applicant.

Hugh L. Thompson, Jr., Director
Office of Nuclear Material Safety

and Safeguards

Enclosure:
DOE letter dated June 10, 1988
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Uear Mr. Baiget;
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Sincerely,

Acttin Oirector
Office of 1eMit1 Action
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Department of EnergyWashington, DC 20585

November 16, 1990

Mr. Richard L. Bangert
Director. Division of Low-Level

Waste Management and Decommissioning, NMSS
U.S. Nuclear Regulatory'Commission
Washington, D.C. 20555

Dear Mr. Bangert:

This letter is in partial response to your letter of October 5,
1989, to Mr. John E. Baublitz on the disposal of "select" wastes,
such as Naturally Occurring and Accelerator Produced Radioactive
Materials (NARM) and other low-activity radioactive wastes in
active commercial uranium mill tailings piles. We understand that
much of this commercially-generated waste is currently scattered
around the country at unremediated temporary storage sites and may
pose a long-term potential risk to public health and safety. We
also understand that the Low-Level Radioactive Waste Policy
Amendments Act of 1985 does not require the States to dispose of
this waste.

In November 1989, the Office of Environmental Restoration and
Waste Management (EM) was approved as an organizational entity
reporting directly to the Secretary of Energy. Mr. Leo P. Duffy
is the Director of that organization. I am the Director of the
Office of Environmental Restoration, EM-40, and report to
Mr. Duffy. Mr. John E. Baublitz is now the Deputy Associate
Director of this office. This office has the responsibility for
managing all environmental restoration activities associated with
the cleanup and assessment of inactive facilities and sites
contaminated by wastes generated from past nuclear operations
connected with major Department of Energy (DOE) nuclear programs.
Remediation and long-term surveillance and maintenance of inactive
uranium milling sites under the Uranium Mill Tailings Remedial
Action Program is the responsibility of this office. This office
is also responsible for managing both the Formerly Utilized Sites
Remedial Action Program and the Surplus Facilities Management
Program. Over the past year, our staffs have been discussing the
issues raised by your 1989 letter.

We agree that there is no presently approved disposal site for
MARM and other low-activity radioactive wastes and little chance
that the problem will be resolved in the near future.
Consequently, it generally would appear advisable for the Nuclear

Regulatory Commission (NRC) to authorize the utilization of
planned future disposal facilities for uranium mill tailings for

the placement of these wastes. Technical, economic, and health
and safety considerations likely should justify this course of
action.

Enclosure 2
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At this time, we would interpose no objection if NRC transferred a
remediated commercial milling site containing these wastes to DOE
in accordance with section 83 of the Atomic Energy Act, which
requires that the transfer and resulting custody be without cost
to DOE. To ensure that DOE would not incur any cost associated
with these wastes, we suggest that prior to such a transfer, the
NRC make the following findings: (1) that there is no adverse
environmental impact resulting from the disposal of these wastes
(e.q., that the reclamation of the impoundment will not be
impacted or that there are no groundwater restoration issues); and
(2) there are no outstanding environmental compliance issues under
any applicable environmental law (Lj.., under the Resource
Conservation and Recovery Act or under the Comprehensive
Environmental Response, Compensation, and Liability Act).

Under separate cover, we will forward to you our detailed response
to the five questions you raised in your letter.

Let me know if you have any questions regarding this letter. You
or your staff may also wish to talk with Dr. Ralph Lightner
(301-353-5476), Jacob Gatrell (301-427-1759), or Steven Miller
(202-586-6947).

Sincerely,

R.P.
Associate Director
Office of Environmental Restoration



Department of EnergyWashington. DC 20515

Mr. Paul H. Lohaus, Chief
Operations Branch
Division of Low-Level Waste
Management and Decommissioning

Office of Nuclear Safety and Safeguards
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mr. Lohaus:

This letter is in response to the issues you and Mike Fliegel
raised in our December 11 meeting in Germantown. You asked for
clarification on several points relative to the November 16, 1990,
response from Mr. Whitfield to Mr. Bangert on non-by-product waste
materials being placed in mill tailings impoundments.

In that letter on page 1, paragraph 3, it states that "planned
future disposal facilities" would be used for placement of
naturally occurring and accelerator-produced radioactive materials
and other low-activity radioactive wastes. The word "future"
refers to when they would become formal disposal facilities that
could be transferred to the Department of Energy (DOE) after the
current owners completed their required remediation of the Title
II sites. This wording in no way was meant to imply that active
site owners could not place materials in their sites now.

A second question raised at the December 11 meeting related to the
possible need for specific DOE concurrences on individual disposal
decisions. We do not feel that a DOE concurrence would be
appropriate or necessary as long as the Nuclear Regulatory
Commission (NRC) has determined that the waste material meets the
criteria outlined in the November 16 letter. In summary, the NRC
would determine that disposal as proposed would be appropriate;
that the wiste material can be transferred at no cost to DOE; that
no adverse environmental impact would result from the disposal;
and that there exists no outstanding compliance issues under
applicable environmental law.

Let me know if you have any questions regarding this letter. You
may also wish to talk to Jacob Gatrell of my staff at
301-427-1759.

Sincerely,

4'IL
Ralph G. Lightner
Director
Division of Southwestern Area Programs

9O122$ 1 5 0224 "Office of Environmental Restoration,901220!,o9..1 4
NMSS SUbJ
406.1.9



Department of Energy
Wahin~on, DC 2058

Mr. Richard L. Bangert
Director
Division of Low-Level Waste Management

and Decommissioning, NMSS
United States Nuclear Regulatory Commission
Washington, D.C. 20555

Subject: Response to the Nuclear Regulatory Commission's
Questions about Non-By-Product Waste Materials Being
Placed in Mill Tailing Impoundments

Dear Mr. Bangert:

The following are the Department of Energy's (DOE) responses to
the five questions you asked in your October 5, 1989, letter to
John E. Baublitz on the above subject. The general conclusion,
based on technical review of the questions and applicable
regulations, is that, in many cases, the composition of the non-
by-product waste is expected to be sufficiently similar to typical
mill tailings such that co-disposal of these wastes with mill
tailings may be acceptable or even desirable based on the
technical considerations discussed herein.

General Comments

In general, a Title II disposal site (surface impoundment) for
uranium mill tailings (by-product materials) must be compatible
with the requirements of the Resource Conservation & Recovery Act
(RCRA). Technical requirements (design criteria and performance
specifications) for Title II disposal sites are summarized below.

Design standards for Title II disposal sites are 40 CFR 192.32.
Title II disposal sites are defined as surface impoundments that
must be designed, constructed, and installed in accordance with
40 CFR 264.221. This regulation contains standards for RCRA-
permitted surface impoundments.

The groundwater protection standard for Title II sites is
40 CFR 264.92, which is the groundwater protection standard for
RCRlA-permitted disposal facilities. In addition to the list of
hazardous constituents that must be considered for groundwater
protection under RCRA, molybdenum and uranium must also be
considered per 40 CFR 192.32. Also, groundwater standards for
radioactivity are specified in 40 CFR 192.32.

Enclosure 3
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Each Title I1 site must satisfy the RCRA Closure Performance
Standard, 40 CFR 264.111, for non-radiologic hazards. In
addition, the Title II impoundment is to have a minimum effective
lifetime of 200 years per 40 CFR 192.32. In the event that
groundwater standards are exceeded following closure, a corrective
action program, in accordance with 40 CFR 264.100, must be
implemented.

Under current law, no provision is made for disposal in Title IT
surface impoundments ar the following types of waste:

1. Wastes generated by operations that are licensed and regulated
under the Atomic Energy Act but that do not satisfy the
legislated definition of "by-product" material.

2. Naturally occurring and accelerator-produced radioactive
materials (NARM).

Responses to the Five Ouestions

Ouestion 1: Are there any quantities or concentrations of NARM
that could be disposed of in the tailings piles without
compromising DOE's ability to eventually accept title to and
custody of the reclaimed tailings site? If so, please identify
these quantity or concentration limits.

Criteria for determining the acceptability of non-by-product
materials should consider:

a) Concentrations of hazardous constituents in the non-by-
product materials.

b) Impact of the additional material quantity (volume) of
non-by-product materials that the Title II site would have
to accommodate.

c) Possibility that Radon-222 releases from the disposal site
would exceed the limits specified in 40 CFR 192.32 as a result
of including non-by-product materials in the Title II site.

Tables I, II, and III show reported concentrations (US EPA, 1982;
and Ford, Bacon & Davis, 1981) of radiological and non-
radiological constituents typically found in mill tailings that
have been or will be disposed of in UNTRA project repositories.
Constituents in tailings at Title II sites are expected to be in
most, if not all, cases similar to wastes going into UMTRA project
repositories. Table IV shows the chemical composition of
representative uranium ore samples.

In establishing acceptable concentrations of contaminants, the
recommended values could be selected from the tables and adopted
as upper limits-for waste acceptability. If the constituent



Table I. Highest Residual Average Concentrations of Non-
Radiological Constituents Found in UMTRA Program Mill
Tailings

Constituent

Aluminum
Antimony
Arsenic
Barium
Bismuth
Boron
Cacmium
Calcium
Chromium
Cobalt
Copper
Cyanide
Gallium
Gold
Iron
Lead
Magnesium
Manganese
Mercury
Molybdenum
Nickel
Potassium
Rubidium
Selenium
Silicon
Silver
Sodium
Strontium
Tin
Titanium
Tungsten
Vanadium
Zinc
Zirconium

wt. %

>1.0
0.016
0.0254

" 0.386
0.012

.<0.01
0.000869

>1.0
0.203
0.0182
0. 1160

<0.000001
<0.01
0.00021
3.11
1.0

>1.0
1.0
0.0109
1.0
0.107

>1.0
0.056
0.0391
1.0
0.0006

>1.0
0.413
0.62
1.0
0.057
0.399
0.0359
0.042

Approximate PPM

>10,000
160
254

3,860
120

<100
8.69

>10,000
2,030

182
1,160

<0.01
<100

2.1
31,100
10,000

>10,000
10,000
109
10,000
1,070

>10,000
560
391

>10,000
6

>10,000
4,130
6,200

10,000
570

3,990
359
420



Table II. Highest Residual Average Concentrations of
Radiological Constituents Found in UMTRA Program Mill
Tailings

Constituent

Radium

Uranium

Concentration (PPM)

0.001

480

Table III. Other Constituents
Available

for Which Limited Data are

Constituent

Bromine
Cerium
Cesium
Chlorine
Europium
Hafnium
Lanthanum
Neodymium
Scandium
Tantalum
Terbium
Thorium
Ytterbium

Concentration (PPM)

<1.4-6.3
18-279

0.9-15.1
27-6820

0.33-2.13
2.9-8.7
4.6-43.8

41-95
1.1-9.5

<0.5-2.6
<0.1-5.4

1.2-33.1
<0.5-6.3



Table IV. Elemental Composition of Vanadiferous Uranium Ore from
the Salt Wash Member of the Morrison Formation
(Jurassic). The number in parentheses identifies the
source of the data cited in the column.*

Average Concentration (ppm)
El ement

Ore Unmin. Ore Unmin. Ore Unmin.
(11 SS" (11 (2) ss (2) (3) ss (3)

U
V
Mo
As
Zn
Cu
Ni

b

4900
13

168
116

86
8

Ir1
10
<5

<10
53
13

0.5

3800
9510

100
417
228
23
35

13
578
8
32

<89
7

<5

10400
16900

200
275
180
32
23

11
400

26
20

<56
16
16

(1) Source: Shoemaker and
(2) Source: Cannon, 1964,

Utah.
(3) Source: Cannon, 1964,

*Unmin. ss refers to unmine
'Ore data apparently withhe

and other, 1959, p. 46). Min
AEC was 0.10 percent U3O,.

others, 1959 (geometric mean).
Yellow Car area, Thompson District,

Urevan belt.

)ralized sandstone.
ald for security reasons (Shoemaker
imum acceptable grade established by

*DOE, 1989.
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concentrations in the non-by-product waste do not exceed these
limits, the non-by-product material could be accepted for
inclusion into the disposal site. If any of the hazardous
constituents in the non-by-product waste exceed the concentrations
adopted from the tables (or other sources), it is recommended that
a risk assessment be performed on the waste for the constituent in
question in order to determine if the constituent is compatible
with or conducive to protection of "the public health and safety
and the environment."

Should questions or uncertainties still exist, a baseline risk
assessment could be performed to determine the health hazards
posed by the by-product materials intended for the Title .e
impoundment. This baseline risk assessment would be used to
predict the risk posed by the by-product materials alone. (Such
an assessment may already exist as part of remedial action
planning for some Title 11 sites.) A second risk assessment,
evaluating the impact of the non-by-product materials at the Title
II site, could be performed next. These two assessments would
define the additional hazard or risk posed by the non-by-product
materials that would enable the Nuclear Regulatory Commission
(NRC) to consider the acceptability of the non-by-product
materials based on the significance (or lack thereof) of any new
risk posed by the addition of non-by-product materials.

The question of what quantity or volume of non-by-product waste
that would be acceptable at a Title II repository is difficult to
address because the Title II sites differ in size and designed
capacity. A fixed upper limit on the volume of non-by-product
waste acceptable at a given Title 11 site may be impossible to
define due to inherent uncertainties in the estimated quantity of
by-product materials earmarked for that site. Determination of
the volume of non-by-product waste that will be acceptable should
be made on a site-by-site basis using the following factors: cost
impact, schedule impact, design capacity of the impoundment,
estimated increase in total waste volume at closure--with due
consideration for the worst case impact of errors and
uncertainties in these projections and estimates.

As assessment would also need to be made to determine if the
Radon-222 flux-rate limits, specified in 40 CFR 1g2.32, would be
exceeded as a result of the addition of the non-by-product
material to the disposal cell. If radon flux due to the addition
of a quantity of non-by-product material would exceed specified
limits, the quantity of this material would have to be limited.

OQAueijn -2: Likewise* are there any such quantity or
concentration limits on accepting title and custody transfer of
sites wherein matter with & source material content may be
disposed Of? Specifically, if such source material were to be
placed in tailings piles without having processed it for the
source material Content, wuld DOE have reservations depending on
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quantities or concentrations? For example, the Teledyne Wah Chang
zirconium tailings or filtercake residue from mine water cleanup
are two examples where such material has been suggested for direct
disposal into existing, licensed uranium mill tailings piles.

These types of materials would need to be screened as described
under the answer to question 1, before deciding to dispose of them
in a Title II repository.

Question 3: Formerly Utilized Sites Remedial Action Program
(FUSRAP) material has been proposed for disposal into uranium mill
tailings piles, without any processing. In some cases, this
material qualifies as 11.e(2) byproduct material, but in others
there are quantities of this material containing constituents
specifically covered under the Resource Conservation and Recovery
Act (RCRA) or the Toxic Substances Control Act (TSCA). Can such
material, or limited quantities or concentrations of this
material, be placed directly into a uranium mill tailings pile
without compromising the transferability of the title and custody
to DOE upon reclamation?

The primary constituents of the non-by-product waste that would be
regulated under TSCA are polychlorinated biphenyls (PCBs) and
asbestos. If the waste contains PCBs in excess of 50 ppm, then
treatment by incineration prior to placement in a uranium mill
tailings disposal site will be required in order to be in
compliance with TSCA 40 CFR 761.60 and RCRA Land Disposal
Restrictions. After treatment, the wastes could be placed in the
Title II impoundment without further regulatory concern.

Asbestos can be disposed of in most landfills provided it is
packaged and handled in accordance with the NESHAP for airborne
asbestos established by 40 CFR 61.156. There is no technical
reason why asbestos-containing waste cannot be disposed of in a
mill tailings impoundment.

Wastes from FUSRAP sites that contain RCRA-regulated substances
should not present disposal problems from either a technical or
regulatory standpoint provided:

a) The wastes in question are compatible with the disposal cell
.1 iner.

b) The wastes in question do not violate the RCRA Land Disposal
Restrictions, effective in May 1990.

The requirements under RCRA for surface impoundment disposal
facilities must, however, be satisfied, as discussed above under
general comments.

uQ•,•.ti•..4: Nine wastes and mine water, which cannot be released
into waterways or on open ground, is usually treated to remove
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those contaminants in order to comply with National Pollutants
Discharge Elimination System (NPDES) limits for such releases. As
a result, the residues from the treatment process must be disposed
of properly. If such water or residues are then processed for
their source material content, either at the uranium mill or off
site, can the resultant material be disposed of in the tailings
piles without compromising DOE's authority or willingness to take
title to and custody of the reclaimed tailings pile?

These types of materials would need to be screened as described
under the answer to question 1, before deciding to dispose of them
in a Title [l repository.

Question 5: Some materials, which have been processed for
extraction of certain economically valuable minerals, have been
additionally processed for source material as well. These
"secondary wastes" have been referred to as NARN, source material,
select wastes and so on. Frequently, these wastes are almost
indistinguishable form uranium mill tailings. They are not
byproduct material simply because some mineral, such as vanadium
or copper, has been extracted prior to being processed for uranium
or thorium, usually in another facility other than a uranium mill.
FUSRAP, MARM and the phosphate tailings in Florida and Louisiana
may fall under this category. Are there any conditions, under
which such material could be disposed of into tailings, which
would not compromise DOE's ability to take title and custody upon
reclamation.?

These types of materials would need to be screened as described
under the answer to question 1, before deciding to dispose of them
in a Title II repository.

Conclusion

As Mr. Whitfield stated in his letter to you dated November 16,
1990, we agree that since there is no presently approved disposal
site for NARM and similar low activity radioactive wastes, it
makes good technical, economic, and safety sense to use existing
disposal facilities, including Title II disposal sites, for
disposal of non-by-product wastes. This is preferable to storing
these wastes at unremediated sites, at temporary sites, or at
sites not designed for long-term containment.

Title II disposal sites, designed for a 200- to 1000-year
containment lifetime, are at least equivalent to, and in certain
respects preferable to, surface impoundments designed to meet
RCRA. Therefore, most non-by-product wastes, including those
containing RCRA wastes, should be acceptable to the public if they
are contained in a Title II impoundment, assuming that risk
considerations are acceptable.
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If you have any further questions, please call me on 301-353-5476
or have your staff call Tony Brazley on 301-427-1757.

Sincerely,

Ralph G Lightner
Director
Division of Southwestern Area Programs
Office of Environmental Restoration
Office of Environmental Restoration

and Waste Management

cc:
R. P. Whitfield, EM-40
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STAFF ANALYSIS OF DISPOSAL OF NON-lie.(2) BYPRODUCT MATERIAL INTO URANIUM MILLTAILINGS PILES

1. INTRODUCTION

Recently, the Nuclear Regulatory Commission (NRC) received several requests to
allow activities other than the normal processing of native uranium ore at
licensed uranium milling facilities. We have, in the past, received, and, in
some cases, approved, similar requests. These requests have fallen into two
categories. The first category of requests is to allow the processing of
feedstock material that is not usually thought of as ore, for the extraction
of uranium, and then dispose of the resulting wastes and tailings in the
facility's tailings pile. The second category of requests is to allow the
direct disposal of non-Atomic Energy Act (AEA? of 1954, Section 11e.(2)
byproduct material' [hereafter designated as "non-lie.(2) byproduct material"],
that was not generated onsite, into tailings piles.

In assessing these requests, the staff has raised two concerns related to
tailings piles. The first concern is that the requested activity might result
in complicated, dual, or even multiple regulation of the tailings pile, and the
second concern is that the requested activity might jeopardize the ultimate
transfer to the United States Government, for perpetual custody and
maintenance, of the reclaimed tailings pile.

This analysis addresses the second category of requests, that is, requests to
dispose of non-lie.(2) byproduct material in tailings piles. Issues relating
to such proposals requesting regulatory consideration of commingling of
tailings with other radioactive wastes are discussed. This paper is limited to
options involving commingling with existing tailings impoundments.

2. BACKGROUND

The Uranium Mill Tailings Radiation Control Act (UMTRCA) of 1978 amended the
AEA to specifically include uranium and thorium mill tailings and other wastes
from the process as radioactive material to be licensed by NRC. Specifically,
the definition of byproduct material was revised in Section 11e.(2) of the AEA,
to include "... the tailings or wastes produced by the extraction or concentration
of uranium or thorium from any ore processed primarily for its source material
content."

'For the purposes of this paper, the term "non-lie.(2) byproduct material"
will be used to refer to radioactive waste that is similar to byproduct
material, as defined in the AEA in Section 11e.(2), but is not
legally considered to be 11e.(2) byproduct material.

Enclosure 4



-2-

The definition of byproduct material 2 in Section 11e.(2) of the AEA includes
all the wastes resulting from the milling process, not just the radioactive
components. In addition, Title II of UMTRCA amended the AEA to explicitly
exclude the requirement for the Environmental Protection Agency (EPA) to permit
11e.(2) byproduct material under the Resource Conservation and Recovery Act
(RCRA). The designation of 1le.(2) byproduct material contrasts significantly
with the situation for source material 3 and other radioactive materials
controlled under the authority of the AEA. This possibility for dual
regulation by both NRC and EPA can become an issue when dealing with mixed
hazardous wastes. As a result of UMTRCA, NRC amended 10 CFR Part 40
to regulate the uranium and thorium tailings and wastes and the milling
processes. Thus, under normal operation, all the tailings and wastes in an NRC
or Agreement State licensed mill producing uranium or thorium are classified as
"1le.(2) byproduct material," and are disposed of in tailings piles regulated
under Part 40. They are not subject to EPA regulation, under RCRA. However,
the EPA Clean Air Act regulations still result in direct EPA permit authority
over the mill tailings, whether or not they are commingled with non-l1e.(2)
byproduct material waste.

The UMTRCA also required and provided for long-term custody and surveillance of
the byproduct material and the land used for its disposal. The Department of
Energy (DOE) is the Federal agency currently designated as the "custodial agency"
by the AEA. However, the UMTRCA specifically referred only to 11e.(2) byproduct
material. UMTRCA contains no provision allowing for the transfer of custody or
title, and hence for eventual long-term custody and surveillance of other
material, even if the material were no more radioactive or toxic than the
uranium or thorium tailings themselves.

3. THE CATEGORY OF REQUESTS FOR COMMINGLED DISPOSAL TO BE ADDRESSED

Some licensees have proposed to directly dispose of radioactive wastes in
existing uranium mill tailings sites. The materials vary from tailings from
extraction processes for metals and rare-earth metals (such as copper,
tantalum, columbium, zirconium) to spent resins from water-treatment processes.
However, because these materials did not result from the extraction or
concentration of uranium or thorium from ore, they are not 11e.(2) byproduct
material. Many of these "orphaned" wastes have elevated concentrations of
source material, and unless otherwise exempted, require licensed control, if
the materials exceed the 0.05-percent licensable (content of source material by
weight) criterion in Part 40. Some of the wastes proposed for commingling
contain *radioactive material, not regulated by NRC, that classify as

2 Henceforth, byproduct material as defined in Section l1e.(2) of the AEA
will be referred to as "l1e.(2) byproduct material."

3 Except in the case of source material ore, source material consists only of
the radioactive components of the waste, that is, uranium, thorium, or any
combination of the two (10 CFR 40.4(h)].
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naturally-occurring and accelerator-produced radioactive material (NARM) and as
such cannot be easily disposed of. In most of the proposals the staff has
seen, disposal of these materials in tailings impoundments would not
significantly increase the effect on the public health, safety, and environment.
Because of the relatively large volumes of these wastes, low-level waste
disposal options are limited. These wastes are similar to tailings in volume,
radioactivity, and toxicity. Therefore, some waste producers see the mill
tailings disposal sites as providing an economical option for such disposal.

4. TYPES OF WASTES BEING PROPOSED FOR DISPOSAL INTO TAILINGS PILES

The NRC and the Agreement States continue to receive requests for the direct
disposal of non-lle.(2) byproduct material into uranium mill tailings piles.
The following general categories of non-1le.(2) byproduct material illustrate
the requests submitted to NRC and the Agreement States for disposal into
uranium mill tailings piles licensed under authority established by Title II of
UMTRCA:

4.1 Mine Wastes

To mine uranium or other source material ore from underground or open-pit
mines, operatcrs frequently need to dewater the mine cavities. This
results in quantities of mine water with suspended or dissolved
constituents, some of which are source material. After processing the
mine water to satisfy National Pollution Discharge Elimination System
or other release requirements, the resultant clean mine water is then
discharged offsite. In some cases, the resulting water-treatment
filter-cake or sludge residues exceed the 0.05-percent licensable limit
for source material. These residues do not satisfy the definition of
11e.(2) byproduct material, because they do not result from the extraction
or concentration of uranium or thorium from ore.

NRC and the Agreement States have been contacted by licensees and waste
generators that desire to dispose of such filter-cake or sludge residue
directly into the tailings piles at licensed uranium mill tailings sites.
NRC has indicated that such material does not constitute 1le.(2) byproduct
material.

4.2 Secondary Process Wastes

Frequently, natural ores that are processed for rare-earth or other metals
have significant concentrations of radioactive elements. Examples
include copper, zirconium, and vanadium ores. Sometimes the uranium is
captured in a side-stream recovery operation, in which uranium is
precipitated out of the pregnant solution, before or after the rare earth
or other metal. Although this side-stream recovery operation is
licensed by.NRC, the tailings (which consist of the crushed depleted ore
and the depleted solution after recovery of metals and rare earths) are
not 1Ie.(2) byproduct material. This is because the ore was not
processed primarily for its source material content, but for the rare
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earth or other metal. If the tails contain greater than 0.05 percent
uranium and thorium, they would be source material and would thus be
licensable and have to be disposed of in compliance with NRC regulations.
NRC has received requests from NRC and Agreement State licensees to
dispose of such tailings (resulting from processes to extract other
metals) into licensed uranium mill tailings piles.

4.3 Formerly Utilized Sites Remedial Action Program (FUSRAP)

These sites primarily processed materials, such as monazite sands, to
extract thorium for commercial applications. Government contracts
were issued for thorium source material used in the Manhattan Engineering
District and early Atomic Energy Commission programs. Wastes resulting
from that processing and disposed of at these sites would qualify as
11e.(2) byproduct material. However, it is not clear that all the
contaminated material at these sites resulted from processing of ore for
thorium. At some sites there was also processing for rare earths and other
metals. The DOE, which accepts responsibility for the FUSRAP materials,
is investigating options for disposal and control of these materials.

DOE estimates that a total of 1.7 million cubic yards of material is located
at sites in 13 States. Recent proposals have considered the transportation
of FUSRAP materials from New Jersey to tailings piles at uranium mills in
other States, such as Utah, Washington, and Wyoming.

4.4 NARM

These wastes result from a wide range of operations, but are not
generally regulated by the AEA. Past requests for disposal in uranium
mill tailings ponds have included contaminated resins from ion-exchange
well-water purifying operations. NRC has also received inquiries
regarding the disposal of construction scrap and radium-contaminated soil
from old commercial operations. The individual States usually administer
the regulatory responsibility over NARM, but many other Federal agencies
have jurisdictional responsibilities related to NARM. These include
EPA, the Consumer Product Safety Commission, the Department of Health and
Human Services, and the Department of Labor. There is a State-licensed
NARM disposal facility in Clive, Utah, licensed to Envirocare of Utah,
Inc.

Two common elements run through most of the requests we have received for direct
disposal of non-11e.(2) byproduct material in tailings piles; the material is
of low specific-activity, and the material is physically similar to 11e.(2)
byproduct material. Most of the requests are for bulk material like soil,
crushed rock, or sludges, contaminated with source material in relatively low
concentrations.
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5. PREVIOUS STAFF GUIDANCE

In response to a request from Region IV, the Director of the Office of Nuclear
Material Safety and Safeguards (NMSS) provided guidance for addressing requests
to allow the disposal of non-1le.(2) byproduct material in licensed mill tailings
impoundments (see Enclosure 1). The staff considered that the types of
material proposed for such disposal could be separated into two categories:
(1) NARM wastes; and (2) wastes generated by operations regulated under the AEA.

In the guidance, the staff concluded that it would not approve a policy of
allowing disposal of NARM wastes in tailings impoundments. A major concern was
that NRC did not have authority to regulate NARM. If States or EPA became
involved in regulation of NARM, a situation with duplicative jurisdiction with
respect to the commingled radioactive materials could be created. Furthermore,
the Commission's authority, under Section 84c of the AEA, to approve
alternatives to requirements, if the NARM wastes were to violate standards,
would be impaired.

The staff viewed the other category, wastes generated by operations regulated
under the AEA, as potentially acceptable in a mill tailings impoundment. Each
such proposal should be considered on a case-specific basis. The guidance
identified four findings that would have to be made before NRC would authorize
such disposal.

As a result of this guidance, present policy is that NRC will approve of
proposed disposals of source material on their individual merits, and only if
the licensee can demonstrate the following:

a. The disposal will have no significant additional effects on public safety
and health, and the environment.

b. The disposal will not compromise the reclamation of the tailings
impoundment. In effect, disposal must comply with the reclamation
and closure criteria in Part 40, Appendix A.

c. The disposal will not result in the tailings becoming subject to
RCRA or the Comprehensive Environmental Response, Compensation, and

.Liability Act (CERCLA).

d. DOE or the State agrees, in advance, to take title to the site,
upon completion of the reclamation.

The first two conditions are self-evident and will not be discussed further.
The other two conditions can be significant obstacles to any routine decisions
to allow such commingling of byproduct and non-11e.(2) byproduct materials
under UMTRCA, and are discussed, along with other issues, below.
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6. MAJOR ISSUES

Although the technical, economic and societal advantages in some proposals
have appeared to encourage such disposal of low specific-activity radioactive
material into tailings piles, significant statutory and regulatory issues may
complicate such disposal:

6.1 RCRA Authority and Mixed Waste

The NRC and Agreement State licensed uranium and thorium milling
facilities do not fall under the jurisdiction of RCRA. The AEA explicitly
excludes 11e.(2) byproduct material from RCRA permitting. However,
radioactive wastes that are not 11e.(2) byproduct material and contain
hazardous wastes are mixed wastes and are not exempted from RCRA.
Commingling RCRA-regulated wastes with tailings could result in the
application of the EPA RCRA regulations and separate EPA-permitting
authority. The licensee would have to comply with both EPA- and
AEA-related regulations.

NRC has revised the regulations in Part 40 (including Appendix A) to
conform to the appropriate portions of EPA's RCRA regulations. The
UMTRCA, as amended, stipulates that regulations for byproduct material be
consistent with the Solid Waste Disposal Act (SWDA). On November 13,
1987, NRC conformed the regulations of Part 40 to the RCRA provisions of
the SWDA. However, if a licensee disposes of source material compounds or
mixtures other than uranium or thorium ores, in the tailings piles, only
the source material component of that compound or mixture would be
excluded from the provisions of RCRA, if the compound or mixture qualifies
as "hazardous." The bulk of such material would come under the purview of
EPA RCRA regulations, resulting in dual regulation of the tailings
impoundment. To preclude this dual regulatory authority and the
complications resulting from it, including potential conflicts in
requirements, the staff will not approve co-disposal of non-11e.(2)
byproduct material containing hazardous constituents, regulated under
RCRA.

6.2 Custody and Title Transfer

UMTRCA, Title I1, Section 202 (Section 83 of the AEA) stipulates that
such title to the 11e.(2) byproduct material and to the land used for the
disposal of 11e.(2) byproduct material shall be transferred to either the
United States Government or to the State in which the land is located.
UMTRCA identifies DOE, or any other agency so designated by the
President, to be the custodial agency for the U.S. Government. However,
at its option, the State may elect to become the custodial licensee of
the site after closure.
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The NRC staff has two concerns relating to this transfer:

a. The licensee for any site where the materials would be commingled
would need strong assurances or permission from either the State or
DOE that the commingling would not compromise the eventual transfer
of title and custody.

b. The license cannot be legally terminated, unless the custody and
title have been transferred as stipulated in Section 83 b(1)(A) of
the AEA. Commingling of wastes could complicate this transfer and,
hence, the termination of the license.

Because of these concerns, NRC staff wrote to DOE regarding its position
on such transfers. DOE's response of June 10, 1988, indicated its
uncertainty regarding authority to accept custodial transfer of tailings
sites, where radioactive material not constituting 11e.(2) byproduct
material has been commingled. In further correspondence, of October 5,
1988, and March 16, 1990, the NRC staff requested more specificity from
DOE.

DOE's initial responses (Enclosure 2) addressed the general issue of DOE
acceptance of a Title II site containing non-lie.(2) byproduct material.
DOE would have no objection to such a transfer provided it would not
incur any additional costs related to the non-lie.(2) byproduct material.
To ensure that there would be no additional costs due to the non-11e.(2)
byproduct material, DOE suggested that NRC make the following findings
before transfer:

- That there is no adverse environmental impact resulting from the
disposal of these wastes (e.g., that the reclamation of the impoundment
will not be impacted or that there are no groundwater restoration issues).

- There are no outstanding environmental compliance issues under any
applicable environmental law (e.g., under RCRA or CERCLA).

These conditions will be met if the first three conditions (a-c) discussed
in Section 5, above, are demonstrated.

By letter dated January 23, 1991 (Enclosure 3), DOE responded to five
specific questions NRC staff had raised. The questions focused on the
quantities and concentrations of several categories of non-11e.(2)
byproduc*t material that DOE would find acceptable to dispose of in
tailings impoundments without jeopardizing title transfer. DOE's
response stated that criteria for.determining acceptability should
consider three issues:
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a. Concentrations of hazardous constituents in the non-11e.(2) byproduct
materials.

Tables showing concentrations typically found in tailings were presented
and the statement made that acceptable concentrations could be selected
from those tables. DOE also recommended that if concentrations in the
non-1le.(2) byproduct material exceed those ",..adopted from the tables
(or other sources)...", a risk assessment be performed.

Thus, DOE described a process, with an ultimate resort to risk
assessment, that could be used to determine acceptable concentrations
of constituents in non-11e.(2) byproduct materials. The first
demonstration, discussed in Section 5, above (that the disposal have
no significant additional effects on public safety and health and
the environment), encompasses this DOE consideration. Thus, this
consideration will be met if the 1988 staff guidance is adhered to.

b. Impact of the additional material quantity (volume) of non-11e.(2)
byproduct materials that the Title II site would have to accommodate.

DOE stated that this determination would have to be made on a
site-specific basis, considering cost, schedule, design capacity of
the impoundment, and the impact of errors and uncertainties in these
projections and estimates. This consideration will be satisfied by
the first two demonstrations discussed in Section 5 above.

c. Possibility that Radon-222 releases from the disposal site would
exceed the limits specified in 40 CFR 192.32, as a result of including
non-1le.(2) byproduct materials in the Title II site.

The Radon-222 release limits in 40 CFR 192.32 are incorporated in
Criterion 6 of Part 40, Appendix A. Thus, this consideration will
be satisfied by the second demonstration discussed in Section 5 above.

Therefore, demonstration of the first three findings discussed in Section 5
above (health and safety, compliance with Appendix A, and no RCRA
problems), should result in the fourth finding (DOE acceptance of title)
being met. However, there is one remaining concern related to DOE's
acceptance of title to tailings impoundments containing non-11e.(2)
byproduct material. None of DOE's responses to NRC on this question
contains an unequivocal statement that, if NRC determines that the above
discussed concerns and criteria are satisfied, DOE will accept title to
such a site. For example, in the letter of November 16, 1990 (Enclosure 2),
DOE states "At this time, we would interpose no objection if NRC
transferred..." At a meeting on December 11, 1990, NRC staff discussed
this issue with DOE and a possible DOE concurrence on individual NRC
decisions to allow non-11e.(2) byproduct material disposals. DOE responded
by letter dated December 24, 1990 (Enclosure 2), that its concurrence would
not be appropriate or necessary. However, in order to reduce the
potential for future problems with transfer to DOE, NRC staff will notify
DOE (with an opportunity to provide comments) of each impending decision
to allow non-11e.(2) byproduct material disposal in a tailings impoundment.
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6.3 Acceptable Wastes

As discussed in Section 4 above, most of the requests for commingling
non-1le.(2) byproduct material in tailings impoundments pertain to
material similar to uranium mill tailings and wastes. These are usually
bulk materials like soil, crushed rock, cr sludges contaminated with low
concentrations of source material or NARM.

For the reasons discussed in Section 5 above, the staff will not approve
commingling of NARM in tailings impoundments. However, current staff
policy is to consider on a case-specific basis, wastes generated by
operations regulated under the AEA. This would allow consideration of
byproduct as defined in Section 11e.(1) of the AEA, and special nuclear
material (SNM) wastes, in addition to source material waste, for disposal
in tailings impoundments. Recently, there have been inquiries to the
staff about disposal of SNM-contaminated soils in tailings impoundments.
For the reasons discussed below, NRC staff will not normally approve
disposal of 11e.(1) byproduct material (hereafter referred to as "byproduct
material") or of SNM in tailings impoundments.

Appendix A of Part 40 presents criteria for the disposal of 11e.(2)
byproduct material. These criteria, to properly dispose of this material,
were developed based on the physical, chemical, and radiological
characteristics of the material. The basis for most of the requests to
commingle non-11e.(2) byproduct material in tailings impoundments is
that the proposed material is similar in characteristics to 11e.(2)
byproduct material, but does not meet the definition, which is based on
process and history, rather than characteristics. Because of this
similarity to 11e.(2) byproduct material, the criteria in Appendix A are
appropriate to use, to ensure safe disposal of this material.

This premise is only valid for the types of materials discussed in
Section 4, that is, bulk material whose primary radiological contamination
is uranium, thorium, and radium in low concentrations. Wastes contaminated
with byproduct material are sufficiently different that this premise may
not be valid.

Soils contaminated with SNM may be similar to lle.(2) byproduct material
in physical, chemical, and radiological characteristics. There are,
however, issues related to the disposal of byproduct material or
SNM-contaminated soils in tailings impoundments that preclude routine
approval., using the criteria in Appendix A of Part 40. Possession of
byproduct material or SNM would have to be licensed under 10 CFR Parts 30,
or 70, respectively, and not Part 40. For SNM, the issues of criticality,
material control and accountability, and site security might also have to
be addressed.

For these reasons, the staff will not approve the disposal of byproduct
material or SNM through the process discussed in this paper. If there is
a compelling reason to consider a specific proposed disposal of byproduct
material or SNM in a tailings impoundment, approval of the Commission will
be required.
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6.4 Regulatory Issues

The non-lle.(2) byproduct material being proposed for disposal in
tailings impoundments is regulated under the AEA. As such, its disposal
would be regulated under 10 CFR 20.301. That section states that no
licensee shall dispose of licensed material except by (a) transfer to an
authorized recipient as provided in Parts 30, 40, 60, 61, 70, or 72; or
(b) disposal authorized pursuant to 10 CFR 20.302 or Part 61. To dispose
of the non-lle.(2) byproduct material in a tailings impoundment, the owner
would have to transfer it to the impoundment owner. The impoundment owner
would need to have its Part 40 license amended to both authorize receipt
of the material and to dispose of it in the tailings impoundment. The
license amendment is the mechanism the staff will use to formally approve
of the proposed disposal.

7. RESULTS OF STAFF ANALYSIS

NRC staff identified the following course of action with respect to requests
for direct disposal of non-1le.(2) byproduct material in tailings impoundments:

1. Each proposal will be treated on its individual merits.

2. The guidance outlined in Enclosure 1 and discussed in Section 5, will be
followed. Specifically, for each such co-disposal request, the staff
will:

a. Reject the request if the non-11e.(2) byproduct material is NARM
waste.

b. Determine whether the request is for bulk material contaminated with
low concentrations of source material. If the request is for byproduct
material or SNM, determine if there is a compelling reason to grant the
request. If so, a specific request for approval by the Commission
will be prepared.

c. Determine whether the proposed disposal will cause significant
additional effects to public safety, health and the environment.

d. Determine whether the proposed disposal will compromise the
reclamation of the tailings impoundment by determining whether
compliance with the reclamation and closure criteria stated in
Part 40, Appendix A, will be ensured.

e. Not approve the request if the non-1le.(2) byproduct material
contains hazardous constituents regulated under RCRA.

f. Notify DOE (with an opportunity to provide comments) if the staff
intends to approve the proposed disposal.

3. Approval of the request will be accomplished through an amendment to the
Part 40 license of the impoundment owner.



UNITED STAI ES
NUCLEAR REGULATORY COMMISSION

SWASHINGTON, D. C. 20355

MEMORANDUM FOR: Robert D. Martin, Regional Administrator
Region IV

FROM: Robert M. Bernero, Director
Office of Nuclear Material Safety

and Safeguards

SUBJECT: REVISED GUIDANCE ON DISPOSAL OF NON-ATOMIC ENERGY ACT OF. 1954,
SECTION 11e.(2) BYPRODUCT MATERIAL IN TAILINGS IMPOUNDMENTS

The enclosed paper on the above cited subject replaces the policy guidance
contained in the July 27, 1988, memorandum to you from Hugh L. Thompson
(Enclosure 1). The new guidance provides several additional issues to those in
the July 27, 1988, memorandum. These include:

(1) Licensing of the receipt and disposal of non-Atomic Energy Act (AEA)
of 1954, Section 11e.(2) byproduct material should be done under
10 CFR Part 40.

(2) Special nuclear material and AEA, Section 11e.(1) byproduct waste,
should not be considered as candidates for disposal in a tailings
impoundment, without significant mitigating reasons to the contrary.
If staff believes that such material should be disposed of in a
tailings impoundment, a request for approval by the Commission
should be prepared.

(3) The licensee should follow such procedures to ensure that the
Department of Energy (DOE) or the State will accept transfer of the
title at the time of license termination. DOE or the State should be
informed of the proposed Nuclear Regulatory Commission action, with
an opportunity to provide comments within 30 days, before granting
the license amendment.

Robert M. Bernero, Director
Office of Nuclear Material Safety

and Safeguards

Enclosures:
1. July 27, 1988, NMSS memorandum

to Region IV, "Disposal of Non-
Byproduct Materials in Tailings
Impoundments"

2. Revised Guidance on Disposal of
Non-Atomic Energy Act of 1954,
Section 11e.(2) Byproduct
Material in Tailings Impoundments Enclosure 5



REVISED GUIDANCE ON DISPOSAL OF NON-ATOMIC ENERGY ACT OF 1954,
SECTION 11e.(2) BYPRODUCT MATERIAL IN TAILINGS IMPOUNDMENTS

1. The Policy guidance below applies only to disposal of source material
wastes that have radiolytic characteristics comparable to those of Atomic
Energy Act (AEA) of 1954, Section 11e.(2) byproduct material [hereafter
designated as "l1e.(2) byproduct material"]. Licensing of the receipt and
disposal of such non-AEA, Section 11e.(2) byproduct material [hereafter
designated as "non-lie.(2) byproduct material"] should be done under 10 CFR
Part 40.

2. Naturally occurring and accelerator produced material waste shall
not be authorized for disposal in a 11e.(2) byproduct material
impoundment.

3. Special nuclear material and AEA, Section 11e.(1) byproduct material
waste, should not be considered as candidates for disposal in a
tailings impoundment, without compelling reasons to the contrary. If
staff believes that such material should be disposed of in a tailings
impoundment in a specific instance, a request for approval by the
Commission should be prepared.

4. The 11e.(2) licensee must demonstrate that the material is not subject to
applicable Resource Conservation and Recovery Act regulations or
other U.S. Environmental Protection Agency standards for hazardous
or toxic wastes.

5. The 1le.(2) licensee must demonstrate that there are no Comprehensive
Environmental Response, Compensation and Liability Act issues related to
the disposal of the non-lie.(2) byproduct material.

6. The 11e.(2) licensee must demonstrate that there will be no significant
environmental impact.

7. The lle.(2) licensee must demonstrate that the proposed disposal will not
compromise the reclamation of the tailings impoundment by demonstrating
compliance with the reclamation and closure criteria of Appendix A of
Part 40.

8. The Department of Energy should be informed of the Nuclear Regulatory
Commission findings and proposed action, with an opportunity to provide
comments within 30 days, before granting the license amendment to the
11e.(2) licensee.

9. The mechanism to authorize the disposal of non-lie.(2) byproduct material
in a tailings impoundment is an amendment to the mill license under
Part 40, authorizing the transfer of the material and its disposal.
The license amendment should be supported with a staff analysis paper
addressing the issues discussed in this guidance.



ENVIROCARE OF UTAH, INC.

THE SAFE ALTERNATIVE

July 31f 1991

Mr. Richard L. Bangert
Director
Division of Low-Level Waste Management

and Decommissioning, NmSS
United States Regulatory Commission
Washington, DC 2055

Subjects USNRC Staff Position Paper Proposing to Dispose of Non-
11e(2) Radioactive Wastes in Title II Uranium Mill
Tailings Ponds

As we discussed per our telephone conversation on July 30,
1991, Envirocare of Utah, Inc. has serious concerns about the
subject staff position paper. The NRC staff proposal to allow
disposal of non-mill tailings radioactive waste in Title II uranium
mill tailings ponds without input or comment from the public or
from other federal agencies a ppears to be in direct conflict with
various laws and Congressional mandates. Examples ares

1. Most or all of the Title II uranium mill sites were
required to have Environmental Impact Statements prepared. These
Statements presented various disposal options which were evaluated
in public forums by the public and various governmental entities.
A disposal and closure plan was selected for each EIS. Since NRC
is now proposing to convert sites it would seem that a new HIS
(complete with public input) is called for under NEPA and UMTRCA.
At the time UMTRCA was passed the Congressional report accompanying
the Act stated "The committee does not want to visit this problem
again with additional aid. The remedial action must be done right
the first time.* Proposals to change previously agreed-upon
remedial actions may be of some interest to agencies other than
NRC. It should also be noted that proposals to put radioactive
waste from other sites into Texas mill sites met with sufficient
adverse public reaction to scuttle the proposals.

2. Out of approximately 24 Title II uranium mill sites which
are operating, inactive, or being dismantled, 18 sites are located
in states which have not accepted uranium mill licensing authority
so that NRC licenses the mills. If NORM or NARM wastes are placed
in these sites, then in Wyoming (9 sites) RC will be placed in the
position of licensing and regulating these commingled NARM and
11e(2) wastes.
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Mr. Richard Bangert

Historically, NRC has elected to not license NARM wastes.
This would seem to set a precedent requiring NRC to regulate all
NARM. This is a significant federal action requiring public and
other agency input. In Utah (4 sites) and New Mexico (5 sites) NRC
would license the tailings and if the states agreed they would
license the other radioactive waste such an source material or non-
lle(2) byproduct material.

In Utah and Now Mexico this would lead to dual regulation a4
each site and could force the states to get involved in regulating
sites which they have previously elected not to regulate. This
would also require additional state resources.

3. Placing radioactive wastes such as source or byproduct
materials which re covered under the Low-Level Waste Policy Act in
the tailings pile would require a 10 CFR 61 license application and
evaluation in addition to the original lle(2) evaluation. This
would require public input. For the Wyoming mills, presumably NRC
would do the Part 61 review. For the other states additional
state resources would probably be needed.

4. Placing radioactive wastes covered under the Low-Level
Waste Policy Act into the mill sites would seem to be a direct
competition with the various Low-Level Waste Compacts as well as
leading to an unwarranted proliferation of Low-Level Radioactive
Wastes sites. It is difficult to believe that Congress would nota
consider this to be worthy of a public for -. q

5. As noted in the Statements of Consideration for 10 CrR
Parts 40 and 150 (Uranium Kill Tailings Regulationst Conforming NRC
Requirements to EPA Standards), EPA has a responsibility to develop
standards for mill tailings disposal while NRC has the
responsibility to implement and enforce the EPA standards dutnrig
the conduct of NRC licensing activities. The standards which SPA
has developed and published do not address the comminngling of other
radioactive wastes during the disposal of uranium mill tailings.
Before such covaingling is licensed by NRC, it would appear
necessary for EPA to develop and publish revised standards which
address the impact of placing radionuclides and other hasardous
wastes not addressed or evaluated in the original standards
development. These revised standards would require public input
and may well include such things as limits on concentration for
some of the additional radioisotopes nd hazardous materials.
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This is only a partial list of some of our concerns but should
give you some idea of the problems that we foresee.

it is our belief that our request for at least a 30 days
Public Comment Period is only in line with NRC existing policy
making rules and procedures and clearly due to the nationwide
impact of the proposed policy our request should receive your
favorable recommendation for consideration to the Commissioners.

Very Tru y Yours, /

Khosrow B. Semnani
President

CC: Larry Anderson, Director
Utah BRC

xBS/kk
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POLICY ISSUE
(Notation Vote)

August 15, 1995 SECY-95-21 1

FOR: The Commissioners

FROM: James M. Taylor
Executive Director for Operations

SUBJECT: FINAL "REVISED GUIDANCE ON DISPOSAL OF NON-ATOMIC ENERGY ACT
OF 1954, SECTION 11e.(2) BYPRODUCT MATERIAL IN TAILINGS
IMPOUNDMENTS," AND FINAL "POSITION AND GUIDANCE ON THE USE
OF URANIUM MILL FEED MATERIALS OTHER THAN NATURAL ORES"

PURPOSE:

To obtain Commission approval of two final guidance documents related to the
Uranium Recovery Program (Attachment 1).

BACKGROUND:

Over the past several years, the U.S. Nuclear Regulatory Commission staff has
developed guidance on proposed activities, other than the normal processing of
native uranium ore, at uranium mills. On August 7, 1991, SECY-91-243 informed
the Commission of the staff's proposed approach for responding to applicant
requests to dispose of material other than Atomic Energy Act (AEA) of 1954,
Section 11e.(2), byproduct material in mill tailings impoundments. On
January 17, 1992, the staff provided revisions to the guidance proposed in
SECY-91-243, to address concerns raised by the Commission, in a Staff
Requirements Memorandum (SRM) dated September 20, 1991.

Contact: Myron Fliegel, NMSS TO BE MADE PUBLICLY AVAILABLE IN 5 WORKING
415-6629 DAYS FROM THE DATE OF THIS PAPER

Attachment 4
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SECY-91-347, dated October 25, 1991, requested Commission approval of proposed
staff guidance on a related uranium recovery issue. This guidance defined
nore" to encompass a broad range of uranium mill feed materials, but included
procedures to ensure that approval of a specific feed material would not be
given if the proposed processing were primarily to permit the disposal of the
feed material in a tailings impoundment.

In an SRM dated December 3, 1991, the Commission directed the staff to publish
the two proposed policy guidance documents in a single Federal Register
notice, for public comment. On April 30, 1992, the Commission approved a
Federal Register notice combining the two guidance documents. The notice was
published in the Federal Register on May 13, 1992, requesting public comment
within 30 days. Additionally, copies of the Federal Register notice were sent
to the U.S. Department of Energy (DOE), the U.S. Environmental Protection
Agency (EPA), Agreement States, and Low-Level Waste Compacts, for review and
comment. The Federal Register notice (Attachment 2) provides an in-depth
discussion of the issues related to the guidance documents.

There were several requests for extension of the comment period. Staff
assured all such requesters that it would consider comments received after the
end of the comment period, to the extent practical. Staff received 24
letters, all of which it fully considered. Comments were received from
Federal agencies, States, industrial groups, NRC licensees, a member of the
U.S. Congress, a law firm, an environmental group, and an individual.

On October 28, 1992, in a separate initiative, an Advance Notice of Proposed
Rulemaking (ANPRM) on 10 CFR Part 40 was published in the Federal Register (57
FR 48749) for public comment. Two of the issues identified in the ANPRM were
the disposal of non-l1e.(2) waste materials into tailings impoundments and the
use of alternate feed materials (i.e., the issues discussed the proposed
guidance documents published in the Federal Register on May 13, 1992).
Although the ANPRM addressed a much broader range of issues, some of the
comments received related to these two issues. However, these comments were
consistent with comments received on the May 13, 1992, Federal Register
notice. No new issues were identified, in the ANPRM comments, that would
result in reconsideration of the proposed guidance documents. The summary,
analysis, and response to those comments will be included in the document, to
be published by the Office of Nuclear Regulatory Research, addressing comments
on the ANPRM.

The NRC staff reviewed all the comments received on the proposed guidance
documents and carefully analyzed, categorized, and grouped them by subject
areas. Staff categorized comments, based on which guidance document was
addressed: Category A refers to comments on Part A of the guidance document,
pertaining to non-11e.(2) byproduct material; Category B refers to comments on
Part B of the guidance, pertaining to alternate feed materials; and Category C
refers to comments that are applicable to both Parts A and B. A summary of
the comments received and NRC staff responses are provided in Attachment 3.
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In reviewing the comments on the proposed guidance documents, NRC staff
identified 11 subject areas of issues raised by commenters: six in
Category A, four in Category B, and one in Category C.

There was an issue that delayed finalization of the guidance documents. In an
October 1992, mixed waste meeting between NRC, EPA, and DOE staff, EPA
identified potential inconsistencies in NRC's interpretation of the definition
of source material in conjunction with the exclusion of source material from
the definition of solid waste in the Resource Conservation and Recovery Act
(RCRA). In making its point, EPA cited the May 13, 1992, Federal Register
notice on the disposal of non-11e.(2) byproduct material. The staff had
delayed finalization of the uranium recovery policy guidance documents,
pending resolution of the source material definition issue. However, the
staff has now decided that these two policy guidance documents can be
finalized, independent of the source material issue, because the guidance is
not dependent on the interpretation of the definition of source material.

DISCUSSION:

In addition to minor editorial changes, the final "Revised Guidance on
Disposal of Non-Atomic Energy Act of 1954, Section 11e.(2) Byproduct Material
in Tailings Impoundments" contains three changes from the version published in
the Federal Register on May 13, 1992. First, Item 2 of the guidance has been
revised to exclude, from disposal in tailings impoundments, radioactive
material not regulated by NRC or an Agreement State under the AEA. The
guidance published in the Federal Register had excluded naturally occurring
and accelerator-produced radioactive material (NARM). Several commenters
requested a definition of NARM and pointed out that uranium would likely
qualify as NARM. The change in wording was made, since the intent always was
to preclude disposal of radioactive material not regulated by NRC or an
Agreement State under the AEA. In view of the elimination of reference to
NARM in the guidance, the phrase "non-11e.(2) byproduct material" has been
defined in a more narrow sense. The second change was that Item 4 of the
guidance has beenrevised to provide additional specificity to ensure that no
RCRA material is included in non-11e.(2) byproduct material. Finally, Item 9
of the guidance has been revised to require concurrence and a commitment, from
either DOE, or the State in which the tailings impoundment is located, to take
title to the site after closure.

The final "Position and Guidance on the Use of Uranium Mill Feed Materials
Other Than Natural Ores" contains two changes to Item 3b of the guidance, in
addition to minor clarifying editorial changes from the version published in
the Federal Register. First, the licensee certification with regard to RCRA
aspects of the proposed alternate feed material has been eliminated as
unnecessary, since Item 2 requires a licensee demonstration that the material
would not be regulated under RCRA. The second change is that the licensee
certification that the proposed feed material is to be processed primarily for
its source material content, has been expanded to require licensee
justification.
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After Commission approval, the staff plans to publish the final guidance
documents in the Federal Register and to implement the guidance. A proposed
Federal Register notice is provided in Attachment 4. As proposed in
SECY-92-138, and approved by the Commission on May 13, 1992, the staff used
the guidance on alternate feed materials in approving a license amendment
request from Umetco Minerals Corporation.

RECOMMENDATION:

The staff recommends that the Commission approve the two enclosed final
guidance documents.

COORDINATION:

The Office of the General Counsel has reviewed this paper and has no legal
objection.

These policies have been coordinated with the Agreement States by letter dated
May 14, 1992, which requested the Agreement States to comment on the policies.
The Agreement States' responses were varied and did not present a consistent
position on the policies. Their responses are included in the discussion in
Attachment 3.

Staff does not believe further coordination with the Agreement States on the
content of the final policies is required since no significant changes have
been made to the policies and Agreement State comments have been considered.
The staff will distribute copies of the final policies to the Agreement States
after these have been published.

e~s M. -T"lor
6 ýý.cti~veU irector

for Operations

Attachments:
1. Final staff guidance documents
2. May 13, 1992, Federal Register notice
3. NRC staff's responses to

comments on proposed
guidance documents

4. Proposed Federal Register notice
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Commissioners' comments or consent should be provided directly to
the Office of the Secretary by COB Wednesday, August 30, 1995.

Commission Staff Office comments, if any, should be submitted to
the Commissioners NLT August 23, 1995, with an information copy to
the Office of the Secretary. If the paper is of such a nature that
it requires additional review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.

DISTRIBUTION:

Commissioners
OGC
OCAA
OIG
OPA
OCA
Regions
EDO
SECY



FINAL GUIDANCE DOCUMENTS

FINAL REVISED GUIDANCE ON DISPOSAL OF NON-ATOMIC ENERGY ACT OF 1954, SECTION
11e.(2) BYPRODUCT MATERIAL IN TAILINGS IMPOUNDMENTS

1. In reviewing licensee requests for the disposal of wastes that have
radiological characteristics comparable to those of Atomic Energy Act
(AEA) of 1954, Section 11e.(2) byproduct material [hereafter designated
as "11e.(2) byproduct material"] in tailings impoundments, staff will
follow the guidance set forth below. Since mill tailings impoundments
are already regulated under 10 CFR Part 40, licensing of the receipt and
disposal of such material [hereafter designated as "non-lle.(2) byproduct
material'"] should also be done under 10 CFR Part 40.

2. Radioactive material not regulated under the AEA shall not be authorized
for disposal in an lle.(2) byproduct material impoundment.

3. Special nuclear material and Section 11e.(1) byproduct material waste
should not be considered as candidates for disposal in a tailings
impoundment, without compelling reasons to the contrary. If staff
believes that such material should be. disposed of in a tailings
impoundment in a specific instance, a request for approval by the
Commission should be prepared.

4. The 11e.(2) licensee must demonstrate that the material is not subject to
applicable Resource Conservation and Recovery Act- (RCRA) regulations or
other U.S. Environmental Protection Agency (EPA) standards for hazardous
or toxic wastes prior to disposal. To further ensure that RCRA hazardous
waste is not inadvertently disposed of in mill tailings impoundments, the
11e.(2) licensee also must demonstrate, for waste containing source
material, as defined under the AEA, that the waste does not also contain
material classified as hazardous waste according to 40 CFR Part 261. In
addition, the licensee must demonstrate that the non-1le.(2) material
does not contain material regulated under other Federal statutes, such as
the Toxic Substances Control Act. Thus, source material physically mixed
with other material, would require evaluation in accordance with 40 CFR
Part 261, or 40 CFR Part 761. (These provisions would cover material
such as: characteristically hazardous waste; listed hazardous waste; and
polychlorinated biphenyls.) The demonstration and testing should follow
accepted EPA regulations and protocols.

5. The 11e.(2) licensee must demonstrate that there are no Comprehensive
Environmental Response, Compensation and Liability Act issues related to
the disposal of the non-lie.(2) byproduct material.

'"non-1 le.(2) byproduct material" as used here is simply an encompassing term for
source, special nuclear, and 1 le.(1) byproduct materials.

Attachment I



6. The 11e.(2) licensee must demonstrate that there will be no significant
environmental impact from disposing of this material.

7. The 11e.(2) licensee must demonstrate that the proposed disposal will not
compromise the reclamation of the tailings impoundment by demonstrating
compliance with the reclamation and closure criteria of Appendix A of
10 CFR Part 40.

8. The 11e.(2) licensee must provide documentation showing approval by the
Regional Low-Level Waste Compact in whose jurisdiction the waste
originates as well as approval by the Compact in whose jurisdiction the
disposal site is located.

9. The Department of Energy (DOE) and the State in which the tailings
impoundment is located, should be informed of the Nuclear Regulatory
Commission findings and proposed action, with a request to concur within
120 days. A concurrence and commitment from either DOE or the State to
take title to the tailings impoundment after closure must be received
before granting the license amendment to the 11e.(2) licensee.

10. The mechanism to authorize the disposal of non-I1e.(2) byproduct material
in a tailings impoundment is an amendment to the mill license under
10 CFR Part 40, authorizing the receipt of the material and its disposal.
Additionally, an exemption to the requirements of 10 CFR Part 61, under
the authority of § 61.6, must be granted. (If the tailings impoundment
is located in an Agreement State with low-level waste licensing
authority, the State must take appropriate action to exempt the
non-11e.(2) byproduct material from regulation as low-level waste.) The
license amendment and the § 61.6 exemption should be supported with a
staff analysis addressing the issues discussed in this guidance.

FINAL POSITION AND GUIDANCE ON THE USE OF URANIUM MILL FEED MATERIAL OTHER
THAN NATURAL ORES

Staff reviewing licensee requests to process alternate feed material (material
other than natural ore) in uranium mills should follow the guidance presented
below. Besides reviewing to determine compliance with appropriate aspects of
Appendix A of 10 CFR Part 40, the staff should also address the following
issues:

1. Determination of whether the feed material is ore.

For the tailings and wastes from the proposed processing to qualify as
11e.(2) byproduct material, the feed material must qualify as "ore." In
determining whether the feed material is ore, the following definition of
ore must be used:

2



Ore is a natural or native matter that may be mined and treated for the
extraction of any of its constituents or any other matter from which
source material is extracted in a licensed uranium or thorium mill.

2. Determination of whether the feed material contains hazardous waste.

If the proposed feed material contains hazardous waste, listed under
subpart D §§ 261.30-33 of 40 CFR (or comparable RCRA authorized State
regulations), it would be subject to EPA (or State) regulation under
RCRA. To avoid the complexities of NRC/EPA dual regulation, such feed
material will not be approved for processing at a licensed mill. If the
licensee can show that the proposed feed material does not contain a
listed hazardous waste, this issue is resolved.

Feed material exhibiting only a characteristic of hazardous waste
(ignitable, corrosive, reactive, toxic) would not be regulated as
hazardous waste and could therefore be approved for recycling and
extraction of source material. However, this does not apply to residues
from water treatment, so acceptance of water treatment residues as feed
material will depend on their not containing any hazardous or
characteristic hazardous waste. Staff will consult with EPA (or the
State) before making a determination of whether the feed material
contains hazardous waste.

3. Determination of whether the ore is being processed primarily for its
source-material content.

For the tailings and waste from the proposed processing to qualify as
11e.(2) byproduct material, the ore must be processed primarily for its
source-material content. There is concern that wastes that would have to
be disposed of as radioactive or mixed waste would be proposed for
processing at a uranium mill primarily to be able to dispose of it in the
tailings pile as 11e.(2) byproduct material. In determining whether the
proposed processing is primarily for the source-material content or for
the disposal of waste, either of the following tests can be used:

a. Co-disposal test: Determine if the feed material would be approved
for disposal in the tailings impoundment under the "Final Revised
Guidance on Disposal of Non-Atomic Energy Act of 1954, Section
1le.(2) Byproduct Material in Tailings Impoundments," or revisions
or replacements to that guidance. If the material would be approved
for disposal, it can be concluded that if a mill operator proposes to
process it, the processing is primarily for the source-material
content. The material would have to be physically and chemically
similar to 11e.(2) byproduct material and not be subject to RCRA or
other EPA hazardous-waste regulations, as discussed in the guidance.

b. Licensee certification and justification test: The licensee must
certify under oath or affirmation that the feed material is to be
processed primarily for the recovery of uranium and for no other
primary purpose. The licensee must also justify, with reasonable
documentation, the certification. The justification can be based on
financial considerations, the high uranium content of the feed

3



material, or other grounds. The determination that the proposed
processing is primarily for the source material content must be made
on a case-specific basis.

If it can be determined, using the aforementioned guidance, that the proposed
feed material meets the definition of ore, that it will not introduce a
hazardous waste not otherwise exempted, and that the primary purpose of its
processing is for its source-material content, the request can be approved.

4
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Part A-Revised Guidance on Disposal
of Non-Atomic Energy Act of 1954.
Section lle.(2) Byproduct Material in
Tailings Impoundments

1. In reviewing licensee requests for
the disposal of source material wastes
that have radiological characteristics
comparable to those of Atomic Energy
Act (AEA) of 1954. section 11e.(2)
byproduct material (hereafter designed
as -11e(2) byproduct material*) in
tailings impoundments, staff will follow
the guidance set forth below. Licensing
of the receipt and disposal of such non-
AEA. section 1le.(2) byproduct material
[hereafter designated as "non-lle.(Z)
byproduct material") should be done
under 10 CFR Part 40.

2. Naturally occurring and accelerator
produced material waste shall not be
authorized for disposal in an 11e.(2)
byproduct material impoundment.

3. Special nuclear material and
Section i1e.{1) product material waste
should not be considered as candidates
for disposal in a tailings impoundment.
without compelling reasons to the
contrary. If staff believes that such
material should be disposed of in a
tailings impoundment in a specific
instance, a request for approval by the
Commission should be prepared.

4. The 11e.(2) licensee must
demonstrate that the material is not
subject to applicable Resource
Conservation and Recovery Act
regulations or other U.S. Environmental
Protection Agency standards for
hazardous or toxic wastes prior to
disposal.

5. The le(2) licensee must
demonstrate that there are no
Comprehensive Environmental
Response. Compensation and Liability
Act issues related to the disposal of the
non-lie(2) byproduct material.

6. The 11e.(2) licensee must
demonstrate that there will be no
significant environmental impact from
disposing of this material.

7. The 11e42) license must
demonstrate that the proposed disposal
will not compromise the reclamation of
the tailings impoundment by
demonstrating compliance with the
reclamation and closure criteria of
appendix A of 10 CFR part 40.

& The le.(2) licensee must provide
documentation showing approval by the
Regional Low-Level Waste Compact in
whose jurisdiction the waste originates
as well as approval by the Compact in
whose jurisdiction the disposal site is
located.

9. The Department of Energy should
be informed of the Nuclear Regulatory
.Commission findings and proposed
action, with an opportunity to provide

cormments within 30 days. before
granting the license amendment to the
11e.(2) licensee.

10. The mechanism to authorize the
disposal of non-1ne.(2) byproduct
material in a tailings impoundment is an
amendment to the mill license under 10
CFR Part 40. authorizing the receipt of
the material and its disposal.
Additionally. an exemption to the
requirements of 10 CFR Part 61. under
the authority of 1 61.6. must be granted.
The license amendment and the 1 61.8
exemption should be supported with a
staff analysis paper addressing the
issues discussed in this guidance.

NRC Staff Analysis of Disposal of Non-
Atomic Energy Act of 1954. Section
11e.(2) Byproduct Material in Tailings
Impoundments

1. Introduction

Recently, the Nuclear Regulatory
Commission (NRC) received several
requests to allow activities other than
the normal processing of native uranium
ore at licensed uranium milling facilities.
We have. in the past. received. and, in
some cases. approved, similar requests.
These requests have fallen into two
categories. The first category of requests
is to allow the processing of feedstock
material that is not usually thought of as
ore, for the extraction of uranium, and
then dispose of the resulting wastes and
tailings in the facility's tailings pile. The
second category of requests is to allow
the direct disposal of non-Atomic
Energy Act (AEA) of 1954. section
lle.(2) byproduct material I [hereafter
designated as "non-t1e.(2) byproduct
material"). that was not generated
onsite. into tailings piles.

In assessing these requests, the staff
has raised two policy concerns related
to tailings piles. The first concern is that
the requested activity might result in
complicated, duaL or even multiple
regulation of the tailings pile. and the
second concern is that the requested
activity might jeopardize the ultimate
transfer to the United States
Government. for perpetual custody and
maintenance, of the reclaimed tailings
pile.

This analysis addresses the second
category of requests. that is. requests to
dispose of non-11e.(2] byproduct
material in tailings piles. Issues relating
to such proposals requesting regulatory
consideration of commingling of tailings
with other radioactive wastes are

I For the purposes of this analysis. the term "non.
11e.121 byproduct material- wiU be used to refer to
radioacntve waste that is similar to byproduct
materiaL as defined in the A•A in section 110.2).
but ia not. lepily considered to be nle.{2l byproduct
matteriaL

discussed. This analysis is limited to
options involving commingling with
existing tailings impoundments.

2. Background

The Uranium Mill Tailings Radiation
Control Act (UMTRCA) of 19'8
amended the AEA to specifically
include uranium and thorium mill
tailings and other wastes from the
process as radioactive material to be
licensed by NRC. Specifically, the
definition of byproduct material was
revised in Section l1e.(2) of the AEA. to
include ". . . the tailings or wastes
produced by the extraction or
concentration of uranium or thorium
from any ore processed primarily for its
source material content."

The definition of byproduct material 2
in Section 11e.(2) of the AEA includes
all the wastes resulting from the milling
process. not just the radioactive
components. In addition. Title II of
UMTRCA amended the AEA to
explicitly exclude the requirement for0
the Environmental Protection Agency
(EPA) to permit lie.(2) byproduct
material under the Resource
Conservation and Recovery Act
(RCRA). The designation of 11e.(2)
byproduct material contrasts
significantly with the situation for
source material 3 and other radioactivE
materials controlled under the authoritl
of the AEA. This possibility for dual
regulation by both NRC and EPA can
become an issue when dealing with
mixed hazardous wastes. As a result of
UMTRCA. NRC amended 10 CFR Part 40
to regulate the uranium and thorium
tailings and wastes from the milling
process. Thus. under normal operation.
all the tailings and wastes in an NRC or
Agreement State licensed mill producing
uranium or thorium are classified as
"11e.(2) byproduct material." and ari
disposed of in tailings piles regulatecqF
under Part 40. They are not subject to
EPA regulation. under RCRA. However.
the EPA Clean Air Act regulations still
result in direct EPA permit authority
over the mill tailings, whether or not
they are commingled with non-tle.(2)
byproduct material waste.

The UMTRCA also required and
provided for long-term custody and
surveillance of the byproduct material
and the land use for its disposal. The
Department of Energy (DOE) is the
Federal agency currently designated as

I Henceforth. byproduct material as defined n
Section 11e42) of the AEA will be refered to as
•11e421 byproduct materiaL"

3 Except in the cas of souma material ore. sOU'
material consists only of the radioactive
components of the waste, that i. uranium. ta,'tu
or any combination of the two 110 CFR 404h 11.
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the "custodil agency'" by theAFA.
However. ths- 1IKFZA scifimly
rene- d umy to- 1W4 byprodct
man•ria. UMTRC'icmtisno.zm
provision. allog firtho-ranafar of.
custody or'tinea..k hems foseventmai
long-ter. custody and surwillnam of
other material even.if the-nmterial wore
no more radioctive or toxic than the
uranium or thorium tailings tiemselues.

3. The -Cawegory of Aequests for
Comminglad Disposal To Ie Addressed

Some licensees have proposed to
directly dispose of radioactive wasteir in
existing uraniumn mill tailings sites. The
materials vary from tailings from
extraction processes for metals and
rare-earth metals (such as copper.
tantalum. columblum. zirconium) to
spent resins from water-treatment
processes. However. because these
materials did not result from the
extraction or.can•entsation of uranium
or thorium. fom ore. they are not 11e.(2)
byproduct materiaL Many of these
"orphaned" waates have elevated
concentrations of source material, and
unless otherwise exemptedL require
licensed cotnicL.if the materials exceed
the o.os-percent licensable (content of
source material by weight) criterion: in
10 CFR Part 40. Some of the wastes
proposed for commingling contain
radioactive material, not regulated by
NRC. that classify as naturally-occurring
and accelerator-produced mdioactive
material (NARM) and as such cannot be
easily disposed of. In most of the
proposals the staff has seen. disposal of
these materials in tailings
impoundments would not significantly
increase the effect on the public health.
safety, and environment. Because of the
relatively large volumes of these wastes,
low-level waste disposal options are
limited. These. wastes are similar to
tailings in volume. radioactivity, and
toxicity. Therefore. some waste
producers see the mill tailings disposal
sites as providing an economical option
for such disposal.

( Types of Wastes Being Proposed for
Disposal into Tailings'Piles

The NRC and the Agreement States
continue to receive requests for the
direct disposalof non-11e.2J byproduct
material into uranium mill tailings pile
The following general categories of non-
23*4z) byproduct material illustrate the
requests submitted to NRC and the
Agreement Satesf.r disposal into
uranium mill tailing.piles.licwined
under. aulhoz4 established by ttle ILof

4A1 Wine Wastes

To mice uranium or other soutne
material ore from underground at open-
pit mines. operators frequently need to
dewater th& mine cawities. Thi. results
in quentitiesof mine water with
suspended or dissaived constituents,
some of whi& are source matmial. After
processing the mine water to satisfy.
Natienal Pollution Discharge
Elimination System or other release.
requirements. the resultant clean mine.
water is then discharged. osfaite..In some
cases, the resulting water-treatmam
filter-cake or sludge--eidues exceed the
0.0&percent licensable limit for source
matecial These residues do not satisly
the definition of l1e.(2) byproduct
materieL, bacase they do not result
from the. extraction or coacentratiori.of
uraniumor thnriumn from ore.

NRC and the Agreement States haxe
been .contacted by licensees and waste
generacirs. that desire to disposeof such
filter-cake or sludge residue ditect, into
the taie•izpiles at licensed usanium
mill tailings sites. NRC has indicat
that such material does not constitute
12e42., byproduct materiaL

4.2 Secondary Process Wastes

Frequently. natural ores that ate
processed for rare-earth or other metals
have significant concentrations of
radioactime elements. Examples include
copper.zirconlum. and vanadium ores.
Sometimes the uranium is captured in. a
side-stream recovery operation, in
which, uranium is precipitated out of the
pregnant solution, before or after the
ramr earth or other metaL Although this
side-stteem. recovery operation is
licensed by NRC. the tailings (which
consist of the crushed depleted am and
the depleted solution after recovery of
metals and rar earths) are not 11&(2)
byproduct materiaL This is because the
ore was not processed primarily for its
source material content, but for the rare
earth or other metal If the tails contain
greeter than 0.05 percent uramum ,and
thorium, they would be source material
and would thus be licensable and have
to be disposed of in compliance with
NRC regulations. NRC has received
requests from NRC and Agreement State
licensees to dispose of such tailings
(resulting from processes to extract
other metals) into licensed uranium mill
tailings piles.
43 formerly Utilized Sites Remedial
Action Program (FUSRAP)

These sites primarily processed.
materiaL. such as monauite sands .to
extract thorium forcommercial
aplicmicins Government contracts
wm issued. hr thorwm. sourCe ma•erial

used in the Manhattan Engineering
15cirict and earlry Atomic Em•
Commission proams. Wastes sesulfing
from that processing and disposed&ef at
these sites would qualify as 2s.(2)
byproduct material. However, it is not
deer that all the contaminated material
at these sites vesult ftom processing of
ore for thorium. At some sites there was
also processing for rar earths and other
metals. The DOE, which accepts
responsibility for-the FUSRAP materials.
is investigating options for disposal and
control of these ma,,rials. DOE
estimates that a al of 1.7 million cubic
yards of mamuial. ia-ocated at sites in 13
States. Recent ptopmala have
consideritthe tranprtation of
FUSRAP materials from New Jemey to
tailing piles at uxncium mills in other
States. such as Utah. Washington. and
Wyaming_
4.4 NARM

Taem wastes resutt from a. wide range
of operations, but are not generally
regulated by the AKA. Past requests for
disposal in ranium mill tailing poands

* have included contaminated resins from
ion-exchange well-water purifing
operations. NRC has also received
inquiries regarding the disposal of
construction scrap and radium-
contaminated soil from old cummercial
operations. The individual States
usually administer the reguatory
responsibility over NARM. but many
other Federal agencies have
jurisdictional responsibilities related to
NARM. These include EPA. the
Consumer Product Sefbty Commission.
the Department of Health and Human
Services. and the Department of Labor.
There is a State-licensed NARM
disposal facility, in Clive. Utah. licensed
to Envirocare of Utah. mc.

Two common elements run through
most of the requests we have received
for direct disposal of non-lie.(2)
byproduct material in tailings piles. the
material is of low specific-activity, and
the material is physically similar to
11e.(2) byproduct material. Most of the
requests are for bulk material like soil.
crushed rock. or sludges. contaminated
with source material in relatively low
concentrations.

5. Previous Staff Guidance

In response to a request from Region
IV. the Director of the Office of Nuclear
Material Safety and Safeguards (NMSS)
prmided.guidance for addressing
requests to allow the. disposal of non-
lle.(2) bprsiduct material in.licensed
mill tailings impouidments. The staff
conaideidthat the %pes. of.material
prolsed,,r such. dingasal coud be
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separated into two categories: (1)
NARM wastes: and (2) wastes generated
by operations regulated under the AEA.

In the guidance. the staff concluded
that it would not approve a policy of
allowing disposal of NARM wastes in
tailings impoundments. A major concern
was that NRC did not have authority to
regulate NARM. If States or EPA
became involved in regulation of
NARM. a situation with duplicative
jurisdiction with respect to the
commingled radioactive materials could
be created. Furthermore, the
Commission's authority, under section
84c of the AEA. to approve alternatives
to requirements. if the NARM wastes
were to violate standards, would be
impaired.

The staff viewed the other category.
wastes generated by operations
regulated under the AEA. as potentially
acceptable in a mill tailings
impoundment. Each such proposal
should be considered on a case-specific
basis. The guidance identified four
findings that would have to be made
before NRC would authorize such
disposal.

As a result of this guidance. present
policy is that NRC will approve of
proposed disposals of source material
on their individual merits, and only if
the licensee can demonstrate the
following:

a. The disposal will have no
significant additional effects on public
safety and health. and the environment.

b. The disposal will not compromise
the reclamation of the tailings
impoundment. In effect. disposal must
comply with the reclamation and closure
criteria in part 40. appendix A.

c. The disposal will not result in the
tailing becoming subject to RCRA or the
Comprehensive Environmental
Response. Compensation. and Liability
Act (CERCLA).

d. DOE or the State agrees.in
advance, to take title to the site. upon
completion of the reclamation.

The first two conditions are self-
evident and will not be discussed
further. The other two conditions can be
sufficient obstacles to any routine
decisions to allow such commingling of
byproduct and non-lie.(2) byproduct
materials under UMTRCA. and are
discussed, along with other issues.
below.
6. Major Issues

Although the technical; economic and
societal advantages in some proposals
have appeared to encourage such
disposal of low specific-activity
radioactive material into tailing piles.
significant statutory and regulatory
issues may complicate such disposalz

6.1 RCRA Authority and Mixed Waste
The NRC and Agreement State

licensed uranium and thorium milling
facilities do not fall under the
jurisdiction of RCRA. The AEA
explicitly excludes le.(2) byproduct
material from RCRA permitting.
However. radioactive wastes that are
not lie.(2} byproduct material and
contain hazardous wastes are mixed
wastes and are not exempted from
RCRA. Commingling RCRA-regulated
wastes with tailings could result in the
application of the EPA RCRA
regulations and separate EPA-permitting
authority. The licensee would have to
comply with both EPA- and AEA-related
regulations.

NRC has revised the regulations in 10
CFR part 40 (including appendix A) to
conform to the appropriate portions of
EPA's RCRA regulations. The UMTRCA.
as amended, stipulates that regulations
for byproduct material be consistent
with the Solid Waste Disposal Act
(SWDA). On November 13. 1987. NRC
conformed the regulations of part 40 to
the EPA standards containing the RCRA
provisions of the SWDA. However. if a
licensee disposes of source material
compounds or mixtures other than
uranium or thorium ores. in the tailings
piles, only the source material
component of that compound or mixture
would be excluded from the provisions
of RCRA. if the compound or mixture
qualifies as "hazardous." The bulk of
such material would come under the
purview of EPA RCRA regulations.
resulting in dual regulation of the
tailings impoundment. To preclude this
dual regulatory authority and the
complications resulting from it. including
potential conflicts in requirements. the
staff will not approve co-disposal of
non-lie.(2) byproduct material
containing hazardous constituents.
regulated under RCRA.

6.2 Custody and Title Transfer

UMTRCA. title I. section 202 (Section
83 of the AEA) stipulates that such title
to the 11e.[Z) byproduct material and to
the land used for the disposal of Ile.(2)
byproduct material shall be transferred
to either the United States Government
or to the State in which the land is
located. UMTRCA identifies DOE, or
any other agency so designated by the
President. to be the custodial agency for
the U.S. Government. However. at its
option. the State may elect to become
the custodial licensee of the site after
closure.

The NRC staff has two concerns
relating to this transfer.

a. The licensee for any site where the
materials would be commingled would

need strong assurances or permission
from either the State or DOE that the
commingling would not compromise the
eventual transfer of title and custody.

b. The license cannot be legally
terminated, unless the custody and title
have been transferred as stipulated in
Section 83 b(1)(A) of the AEA.
Commingling of wastes could
complicate this transfer and. hence, the
termination of the license.

Because of these concerns. NRC staff
wrote to DOE regarding its position on
such transfers. DOE's response of June
10. 1988. indicated its uncertainty
regarding authority to accept custodial
transfer of tailings sites, where
radioactive material not constituting
11e.(2) byproduct material has been
commingled. In further correspondence.
of October 5. 1988. and March 16. 1990.
the NRC staff requested more specificity
from DOE.

DOE's initial responses addressed the
general issue of DOE acceptance of a
Title II site containing non-lie.(2)
byproduct material. DOE would have no
objection to such a transfer provided it
would not incur any additional costs
related to the non-lle.(2) byproduct
material. To ensure that there would be
no additional costs due to the non-
11e.(2) byproduct material. DOE
suggested that NRC make the following
findings before transfer.
-That there is no adverse

environmental impact resulting from
the dispoal of these wastes (e.g.. that
the reclamation of the impoundment
will not be impacted or that there are
no groundwater restoration issues).

-There are no outstanding
environmental compliance issues
under any applicable environmental
law (e.g.. under RCRA or CERCLA).
These conditions will be met if the

first three conditions (a-c) discussed in
section 5. above, are demonstrated.

By letter dated January 23. 1991. DOE
responded to five specific questions
NRC staff had raised. The questions
focused on the quantities and
concentrations of several categories of
non-lle.(2) byproduct material that DOE
would find acceptable to dispose of in
tailings impoundments without
jeopardizing title transfer. DOE's
response stated that criteria for
determining acceptability should
consider three issues:

a. Concentrations of hazardous
constituents in the non-lie.(2) byproduct
materials.

Tables showing concentrations
typically found in tailings were
presented and the statement made that
acceptable concentrations could be
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selected from those tables. DOE also
recommended that if concentrations in
the non-lie.(2) byproduct material "
exceed those -.' " adopted from the
tables for other sources) o * %- a risk
assessment be performed.

Thus. DOE described a process. with
an ultimate resort to risk assessmenL
that could be used to determine
acceptable concentrations of
constituents in non-lie.(2) byproduct
materials. The first demonstration.
discussed in Section S. above (that the
disposal have no significant additional
effects on public safety and health and
the environment), encompasses this
DOE consideration. Thus, this
consideration will be met if the 1988
staff guidance is adhered to.

b. Impact of the additional material
quantity (volume) of non-11e.(2)
byproduct materials that the Title 11 site
would have to accommodate.

DOE stated that this determination
would have to be made on a site-specific
basis, considering cost. schedule. design
capacity of the impoundment, and the
impact of errors and uncertainties in
these projections and estimates. This
consideration will be satisfied by the
first two demonstrations discussed in
section 5 above.

c. Possibility that Radon-222 releases
from the disposal site would exceed the
limits specified in 40 CFR 192.32. as a
result of including non-lie.(2) byproduct
materials in the title 11 site.

The Radon-=.2 release limits in 40
CFR 191.32 are incorporated in Criterion
6 of 10 CFR part 40. appendix A. Thusx
this consideration will be satisfied by
the second demonstration discussed in
section 5 above.

Therefore. demonstration of the firmt
three findings discussed in section 5
above (health and safety. compliance
with appendix A. and no RCRA
problems). should result in the fourth
finding (DOE acceptance of title) being
met. However. there is one remaining
concern related to DOE'* acceptance of
title to tailings impoundments
containing non-l1e.(Z) byproduct
material. None of DOEs response to
NRC on this question contains an
unequivocal statement that. if NRC
determines that the above discussed
concerns and criteria are satisfied. DOE
will accept title to such a site. For
example, in the letter of November 6.
1990. DOE states "At this time. we
would interpose no objection if NRC
transferred * " *." At a meeting on
December 11. 1990, NRC staff discussed
this issue with DOE and a possible DOE
concurrence on individual NRC
decisions to allow non-11e.{) byproduct
material disposals. DOE responded by
letite dated December 24, 100. that it

concurrence would not be appropriate
or necessary. However, in order to
reduce the potential for future problems
with transfer to DOE. NRC staff will
notify DOE (with an opportunity to
provide comments) of each impending
decision to allow non-lie.(2) byproduct
material disposal in a tailings
impoundment.

6.3 Acceptable Wastes
As discussed in section 4 above, most

of the requests for commingling non-
11e.(2) byproduct material in tailings
impoundments pertain to material
similar to uranium mill tailings and
wastes. These are usually bulk materials
like soil, crushed rock. or sludges
contaminated with low concentrations
of source material or NARM.

For the reasons discussed in section 5
above, the staff will not approve
commingling of NARM in tailings
impoundments. However. current staff
policy is to consider on a case-specific
basis, wastes generated by operations
regulated under the AEA, This would
allow consideration of byproduct. as
defined in section 11e.(1) of the AEA.
and special nuclear materials (SNM)
wastes, in addition to source material
waste, for disposal in tailings
impoundments. Recently, there have
been inquiries to the staff about disposal
of SNM-contaminated soils in tailings
impoundments. For the reasons
discussed below, NRC staff will not
normally approve disposal of 11e.(1)
byproduct material (hereafter referred to
as "byproduct material") or of SNM in
tailings impoundments.

Appendix A of 10 CFR part 40
presents criteria for the disposal of
11e42) byproduct material. These
criteria, to properly dispose of this
material were developed based on the
physical. chemical. and radiological
characteristics of the material. The basis
for most of the requests to commingle
non-Ile.(2) byproduct material in
tailings impoundments is that the
proposed material is similar in
characteristics to 11e.(Z) byproduct
material, but does not meet the
definition, which is based on process
and history, rather than characteristics.
Because of this similarity to 11e.(2)
byproduct material the criteria in
appendix A are appropriate to use, to
ensure safe disposal of this material

This premise is only valid for the
types of materials discussed in section 4.
that is. bulk material whose primary
radiological contamination is uranium.
thorium, and radium in low
concentrations. Wastes contaminated
with byproduct material are sufficiently
different that this premise may not be
valid.

Soils contaminated with SNM may be
similar tolle.(2) byproduct material in
physical. chemical and radiological
characteristics. There are. however.
issues related to the disposal of
byproduct material or SNM-
contaminated soils in tailings
impoundments that preclude routine
approval, using the criteria-in appendix
A of 10 CFR part 40. Possession of
byproduct material or SNM would have
to be licensed under 10 CFR part 30 or
70. respectively, and not part 40. For
SNM. the issues of criticality, material
control and acosuntability. and site
security might also have to be
addressed.

For these reasons, the staff will not
approve the disposal of byproduct
material or SNM through the process
discussed in this guidance and analysis.
If there is a compelling reason, such as
an immediate health and safety concern.
to consider a specific proposed disposal
of byproduct material or SNM in a
tailings impoundment. approval of the
Commission will be required.

6.4 Regulatory Issues

There are two regulatory issues that
require consideration in developing this
guidance:

a. Inasmuch as the kind of material
under consideration is within the
purview of the States under the Low
Level Radioactive Waste Policy
Amendments Act of 1985 (LLRWPAA).
the explicit approval of both the
originating and the receiving Compact
should be obtained if the waste is going
anywhere but a designated Regional
facility. Although this is not specifically
a health and safety issue, it is an issue
that could cause problems for the
licensee and perhaps interfere with
ultimate reclamation of the tailings. As a
result, the policy should include a
requirement that the licensee's submittal
provide evidence of the Compacts'
approval of the proposed disposal.

b. The material being proposed for
disposal in tailings impoundments is
material subject to the Commission's
authority under the. Atomic Energy Act.
It is mostly, if not all, soil contaminated
with uranium, thorium, and associated
radium (which is a decay product of
uranium and thorium) with radiological
characteristics similar to those of
tailings (11e.(2) byproduct material). f'he
disposal of such material is regulated by
10 CFR 20.301 10 CFR 20.2001 in the
new part 20). That section states that no
licensee shall dispose of licensed
material except by (a) transfer to an
authorized recipient as provided in 10
CFR part 30.4060. M 81;70. or 72Z or (b)
disposal authorized pursuant to f 20.302
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120.200W4 or part 61. Part 61 provides
regulations [or the disposal of
radioactive waste received from othem.
while 1 20.302 20.2002) allow for
disposal by a licensee of licensed
material in a mnner not otherwise
authorized in the regulation.

Since the material proposed fur
disposal in tailings impouniments will
be received frma licensees other than
the impoundment owner. 10 CFR part 61
is the appropriate regulation for such
disposal. Disposal under I 23.302 has
been used by licensees to dispose of
their own wastes onsite. It does not
preclude disposal of radioactive waste
received from others. Section 20.2002 (in
the new part 20). howeve. specifically
limits disposals ander that Part to
licensed material generated in the
licensee's activities, so it could not be
used for the disposals discussed in this
paper. The new Part 20 became effective
on June 20.1991. with discretion by
licensees to defer implementation until
January 1. 1993 fhowever. the
Commission has under consideration a
proposal to change the discretionary
implementation date to January L 194).

Thus, in order to allow disposal of
non-lle.(2} byproduct material at a
tailings impoundment, either a part 61
review would have to be performed and
a license under 10 CFR part 61 would
have to be issued to the mill operator. or
an exemption to such a review and
license would have to be granted. The
part 61 license to allow disposal of the
non-lie.(2) byproduct material in the
tailings impoundment would be in
addition to the amendment to the part 40
license authorizing receipt of the
material.

The basic objectives of parts 40 and
61 are the same: protection of public
health and safety and the environment
by disposal that controls and isolates
the wastes for long periods of time. Part
61.6 of title 10 allows for exemptions
from the requirements of Part 61 if such
an exemption will not endanger life or
property. In order to avoid separate part
40 and 61 reviews and licenses for the
disposal of non-11e.(2) byproduct
material in tailings impoundments, an
exemption under Part 61.6 will be
granted for each such proposed
commingling that meets all of the other
requirements discussed in this analysis.
The basis for such an exemption is that
the Propoed disposal will not endanger
life and property by virtue of its meeting
the criteria discussed in this analysis
(which includes demonstratng that the
recamation and closure citena wn
appendix A &a part 40 will iw met).

•7. Results of Staff Analysis

NRC staff identified the followin
ourse of action with respect to requests
for direct disposal of no-lie.421
byproduct material in tailings
impoundments:

L. Each proposal will be treated on its
individual merits.

2. The guidance discussed in section 5,
will be followed. Specifically. for each
such co-disposal request. the staff will:

a. Reject the request if the non-lle.(2)
byproduct material is NARM waste.

b. Determine whether the request is
for bulk material contaminated with low
concentrations of souoe material. If the
request is for byproduct material or
SNM. determine if there is a compelling
reason, such as an immediate health and
safety concern, to grant the request. If
so. a specific request for approval by the
Commission will be prepared.

c. Determine whether the proposed
disposal will cause significant
additonal effects to public safety.
health and the environment.

d. Determine whether the proposed
disposal will compromise the
reclamation of the tailings impoundment
by determining whether compliance
with the reclamation and closure criteria
stated in 10 CFR part 40, appendix A.
will be ensured.

e. Not approve the request if the non-
1lae(Z) byproduct material contains
hazardous constituents regulated under
RCRA.

f. Notify DOE (with an opportunity to
provide comments) if the staff intends to
approve the proposed disposal.

g. The licensee must provide
documentation showing approval by the
Regional LLW Compact in whose
jurisdiction the waste originates as well
as approved by the Compact in whose
jurisdiction the disposal site is located.

3. Approval of the request will be
accomplished through an amendment to
the part 40 license of the impoundment
owner.

Part -- Postlon anW Guklence on the Use
of Uratnum Mii Feod Materials Other Than
Natur Ores

Staff reviewing licensee requests to
process alternate feed material (material
other than natural ore) in uranium mills
should follow the guidance presented
below. Besides reviewing to determine
compliance with appropriate aspects of
appendix A of 10 CFR part 40. the staff
should also address the following issues:

1. Determination of Whether the Feed
Material Is Ore

For the tailings and wastes from the.
proposed processing to qualify as 11e4Z)
byproduct material, the feed material
must qualify as "'ore." In determining

whether the feed material is ore, the
fllowing deinition of ore must be used:

Ore is a rotnul or native matter that
may be. mined and treated for the
I a ction of any of As cowstitumes or
any other matter from which ce
mateia is extracted in a licensed
uraiiu or thorium milL

2. Determination of Whether the Feed
Matenal Is Mived Waste

Nola to Federal Register notsc
.red@ For further explanation of this
complex issus. ae the discussion
section of the Staff Analysis that
follows.

If the poposed feed material were
hazardom or mixed waste, it would be
subject to EPA regulation under RCRA.
To avoid the complexities of NRC/EPA
dual regulation, such feed material will
not be approved for processing at a
licensed null. If the licensee can show
that the proposed feed material would
not be a hazardous or mixed waste, if W
not proposed for processing at the mill,
this issue is resolved.

Feed material exhibiting only a
characteristic of hazardous waste
(ignitable, corrosive, reactive, toxic)
would not be regulated as hazardous
waste and could therefore be approved
for recycling and extraction of source
material. However, this does not apply
to residues from water treatmenL so
acceptance of such residues as feed
material will depend on their not being
hazardous or mixed waste. Additionally.
If proposed feed material contained a
waste listed under Subpart D (261.30-33)
of 40 CF'R, it would be a hazardous
waste and should not be approved.

3., Determinotion of Whether the Ore Is
Being Processed Pri•arily for its
Source-Material Content

For the tailings and waste from the
proposed processing to qualify as lle.(02
byproduct material, the ore must be
processed primarily for its source-
material content. There is concern that
wastes that would have to be disposed
of as radioactive or mixed waste would
be proposed for processing at a uranium
mill primarily to be able to dispose of it
in the tailings pile as 11e.42) byproduct
material. In determining whether the
proposed processing was primarily for
the source-material content or for the
disposal of waste. either of the following
tests can be used:

a. Co-dsposal es.L Determine if the
feed material would be approved for
disposal in the taifip impoundment
under the guidance cotained in the July
2. IBM memorandum from Hugh L
Thomepsom to Robert L dMaro or
subisequen tvision (e4;. as described
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in Part A of this notice). ff ltwould. ft "
can be concluded that if a mill operator
proposes to process it. the prooessing is
primarily for the source-materal.
content. The material would have to-be
physically and chemically similar to
11e.(2) byproduct material and not be
subject to RCRA or other EPA
hazardous-waste regulations, as
discussed in Part A.

b. Licensee certification test. If the
licensee certifies under oath or
affirmation that the feed material- (1) is
being reclaimed or recycled in accord
with RCRA. or does not contain RMA
hazardous waste: and (2) is to be
processed primarily for the recovery of
uranium and for no other primary
purpose, it can be accepted.

If it can be determined, using the
aforementioned guidance, that the
proposed feed material meets the
definition of ore. that it will not
introduce a hazardous waste not
otherwise exempted, and that the
primary purpose of its processing is for
its source-material content. the request
can be approved.

NRC Staff Analysis of the Use of
Uranium Mill Feed Materials Other
Than Natural Ores
1. Introduction

The Nuclear Regulatory Commission
(NRC) and Agreement States have
received. and in some cases approved.
requests to allow a uranium mill to
process feed material that was not
natural (native, raw) uranium ore and
dispose of the resulting waste in the
facility's tailings impoundment. In those
cases. the feed material was generally
either processing wastes from other
extraction procedures or the residues

S from mine-water treatment. These
requests were handled on a case-by-
case basis, and approvals were based
on the interpretation that the proposed
feed material was refined or processed
ore. This designation of the feed
material as ore is critical to the
determination of disposal methods. This
stems from the definition under section
Ile.(2) of the AEA. which limits
byproduct material origin to "ore
processed primarily for its source
material content."

If the alternate feed material does not
meet the definition of ore. or is not
processed primarily for its source
material, there are two concerns. The
first is that complicated. dual regulation
of the tifing pile by both NRC and the
Environmental Protection Agency (EPA)
under RCRA could result. The second
concern is that the requested activity
might jeopardize the ultimate transfer of
the reclaimed tailings impoundment to

the State or Federal Government for
perpetual custody and maintenance.

During the past three years. several
additional requests for approval of
alternate feed materials have been
received. Decisions on those requests
are pending until development of a
generic agency position. The analysis
addresses the need for a definition of
the term "ore" as used in the definition
of byproduct material in the Uranium
Mill Tailings Radiation Control Act of
1978 (UMTRCA). and for criteria to
determine if mill-processing wastes from
alternate feed material will meet the
requirements for byproduct material
ut~der a 10 CFR part 40 license.

Z lackground
1.T'e UMTRCA amended the AEA to

include uranium and thorium mill
tailings and other wastes from the
milling process as material to be
licensed by NRC. Specifically, the
definition of byproduct material was
revised in section Ile of the AEA by
adding:

And (2) the tailings or wastes produced by
the extraction or concentration of uranium or
thorium from any ore processed primarily for
its source material contenL

Such byproduct material includes all
the wastes resulting from the milling
process, not just the radioactive
components. In addition. title U of
UMTRCA amended the AEA to
explicitly exclude the requirement for
EPA to permit l1e.(2) byproduct material
under the RCRA. The definition and
RCRA exemption of Ie.(2) byproduct
material contrasts significantly with the
situation for source material and low-
level radioactive waste (LLW). where
only the radioactive component is
regulated under the authority of the
AEA. EPA has to address hazardous
constituents in those materials
separately.

As a result of UMTRCA. the NRC
amended 10 CFR Part 40. to regulate the
uranium and thorium tailings and
wastes from the milling processes. Thus.
under normal operation. all tailings and
wastes in an NRC or Agreement State
licensed mill producing uranium or
thorium are classified as "1le.(2)
byproduct material." and are disposed
of in tailings piles regulated under part
40. They are not subject to EPA
regulation, under RCRA. However, if
material that did not qualify as 1le.(2)
byproduct material was placed in a
mill's tailings impoundment. any
hazardous constituents it contained
could lead to regulation by EPA.

The uIMRCA also required either the
United States, or the State in which the
byproduct material has been disposed

of. to maintain long-term custody of. and
surveillance over. the byproduct
material and the land-used for its
disposal. The AEA currently designates
the Department of Energy (DOE] as the
Federal "custodial agency." However.
the UMTRCA specifically referred. only
to 1le.(2) byproduct material. and
contains no provision allowing for the
transfer of custody or title of any other
material. While the application of
section 151(b) of the Nuclear Waste
Policy Act could mbot this issue in a
specific case. it does not provide a legal
-basis for avoiding the labeling of a
tailings disposal impoundment as either
a mixed waste facility or a low-level
waste disposal facility with the complex
regulatory burdens these labels carry.
One of the purposes of the guidance is to
avoid these consequences.

The term "alternate feed materials" is
used to indicate sources of uranium or
thorium (throughout this analysis
references to uranium mills or ore
should be taken to apply to thorium
mills or ore. also), for a mill. that are not
natural ore (ore is not defined in the
AEA nor in UMTRCA). NRC staff has
approved requests. in the form of license
amendments, to allow processing of
alternate feed materials in uranium
mills. The requested license
amendments generally were to allow the
mill to use feed materials that were
either processing wastes such as those
derived through the extraction of other
elements, or the residues from mine-
water treatment.

The following are examples of license
amendments approved in the past:

1. Processing Wastes From Other
Operations

The Rio Algom (Lisbon uranium mill
in Utah has had its source-material
license amended several times in the
period from 1982 to 1987. so the mill
could receive alternate feed materials.
The mill was authorized to use
processing wastes from: a uranium
hexafluoride conversion facility. a
niobium-tantalum recovery facility, and
from an yttrium-lanthanides recovery
facility. The materials were
radiologically consistent with the
existing tailings, but, in the first
example. the fluoride was in higher
concentration (greater than one percent)
than in the existing tailings. In 1987.
NRC also authorized the Quivira Mining
Company to process raffinate sludge
from a uranium hexafluoride conversion
plant. The uranium content of these
wastes (the yttrium-lanthanides wastes
averaged 1.17 percent and the uranium
hexafluoride waste streams 0.6 to 6.7
percent) was higher than the average
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natural ore processed in the United
States.
2. Wastes Frmn Tretnmet of Mine
Water

Som mines have to be dewatered as
the shafs or pits fill with grmud-vister.
This water often contains dissolved
constitents as a result of flow through
and coatact with ore bodies It mast
therefore be treated before it can be
discharged ofEsite. Treatment is often
via ion-exchange columns which
concentrate high levels of uranium on
resins or the eluate. Several mills
(Western Nuclear Inc.. Split Rock.
Wyoming. and Atlas Mmerals Carp.
Moab. Utah) have obtained license
amendments and processed these
residues/wastes through the mill

The NRC staff approved the
processing of these alterate feed
materials. considering them to be
refined and procesed ore.This
designation a ore is essential so that
the residue from uranium processing can
qualify as 11e.(2) byproduct material for
the reasons stated earlier. With this
interpretation, the resultant milling
wastes were legtimately classified as
11e42) byproduct material.

However, because there is not a
definition of ore in 10 CFR Part 40 and
because of the potential policy issues
involved in approving the processing of
feed material other than natural ore. the
staff has put recent requests on hold.
pending establishment of an agency
position.
3. Discussion

Uranium mills were designed and
operated to process natural uranium-
bearing rock (i.e.. ore). usually mined
nearby. in order to produce uranium fin
the form of yellowcake). There usually
was no question of other feed material
or what constituted ore. However. there
have been occasions when other
material has been proposed for
processing at uranium mills.

Mill tailings that meet the definition of
11e.(2) byproduct material must be
stabilized in accordance with the
criteria in appendix A of 10 CFR part 40.
but are not subject to separate
regulation as LLW or as hazardous
waste under RCRA. The wastes and
tailings produced in a u'nhium miiU
processing uranium-bearing rock from
nearby mines would meet the definition
of Ie4•z) byproduct ma4erial. However.
it is flt obvious, hum the definition
alone, whether wastes produced from
Pcein feed materiai that is
something other than rock mine from the
earth meets the defnition of lle.(Z)
byproduct mtmiul.

Neither the AEA nor 10 CFR part 40
conkaim a defintion of "ore" as it
appears in the definition of l1e42)
byproduct material. The tean "unrefined
and unprocessed ore" is, however.
defined separately in part 40. in relation
to the exemption in 20 CFR 40.13(b) for
source material in ore, as:

Ore in its natural form prior to say
prooessing. such as grndi. roasting or
bemefiiatng. or refumr.

The fact that the term "any ore",
rather than -unrefined and unprocessed
oe." is used in the defi'ntion of 11e.(2)
byproduct material implies that a
broader range of feed materials could be
processed in a mill. with the wastes sil
being considered as lie.(2l byproduct
material.

Legislative history confirms the
validity of a broad interpretation of the
term -any ore." The definition of fle421
byproduct material as originally
presented in UMTRCA was:

The tailiags or wates prodm d by the
extraction or concentration of uranium or
thorium from any source material.

However, there was a coacern that
tailings resulting from the processing of
ore containing less than 0.M percent
uraniam (the minimum concentration
that would still meet the definition of
source material) would fall outside the
definition. To preclude that possibility, it
was suggested that the words "any ore
processed primarily for its source
material content" be substituted for
".any source material."

In its decision in a case involving
whether certain material in and near the
West Chicago. Illinois. facility of Kerr-
McGee Chemical Corporation (Kerr-
McGee Corporation v. NRC. 903 F2d 1
(D.C. Cir. 1990) was 11e.(2) byproduct
material or source material, the United
States Court of Appeals arrived at a
broad interpretation of the definition of
byproduct material in which the concept
of ore is not restricted to native rock. It
also cited Chairman Hendrie's
testimony before Congress that led to
the wording that now exists, in the AEA.
defining 1le.(2) byproduct material as
establishing that a broad reading of the
definition was in line with
Congressional expectations.

The previous discussion leads to the
conclusion that the term "ore" in the
definition of 11e.(2) byproduct material
can be applied to a broad spectrum of
feed materials from which uranium or
thorium is extracted. In view of the
foregoing. NRC staff has recommended
a definition of ore as follows:

Ore is a natural or nhaive maiter that may
be mine and uasted for the emactam of
any of itm cousu•eat or my other Mater

from which muoce materal m extracted m a
iened uraniuor thorwm mill.

Two mawr considerations that went
into this proposed definition of ore were:

1. it is broad enoagh to include a wide
variety of feed materials.

?. The definition continues to be tied
into the rmdear fuel cycle. Because the
extraction of uranium in a licensed mill
remains the primary purpose of
processing the feed material, it excludes
secondary uranimn side-stream
recovery operations at mills prooessing
ore for other metale. Thus. tailings from
such side-stream operations at facilities
that are not licensed as uranium or
horwim mills, would not meet the

definition of 11e.42) byproduct material.
Although the intent of Congress in

defining 11a.421 byproduct material
appears to have been to encompass the
wastes from all feed material processed
primarily for its source-material content,
two significant issue result from the '4
proposed definition of ore.

Since somne of the feed material could
cmotain hazardous components, in
addition to source material the first
significant issue is whether material that
would otherwise have to be disposed of
as hazardous waste can be processed in
a uranium mill and disposed of in the
tailings impoundment as 11e.(2)
byproduct material. If such feed material
were not processed at a uranium mill it
would be classified as mixed waste
(radioactivity regulated under AEA. plus
hazardous waste regulated by EPA) and
would thus have to be disposed of in a
mixed waste facility.

To determine if the feed material
would be regulated as hazardous waste.
one must first determine if it meets the
definition of solid waste, since
hazardous waste is a subset of solid
waste, under RCRA. The EPA
regulations that implemented RCRA
state (40 CFR 251.1-281.4) that solid
waste is any discarded material not
excluded in the regulations and includes
recycled material. A material is recycled
if it is reclaimed. Reclaimed is defined
as. -.... processed to recover a usable
product .....- Since alternate feed
material would be reclaimed at the mill.
it would be considered solid waste. It
also would be classified as byproduct.
which EPA defines as. .... not one of
the primary products of a productive
process * .' - However. 40 CFR
261.2c(3) provides that byproducts that
exhibit only a characteristic of
hazardous waste (ignitable. corrosive.
reactive, toxic) and that are being
reclaimed are not regulated as
hazardous waste- To support the
"reclaimed" provisim. it must be
deiosestrated that there is a known
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market for the material and
documentation provided. such as
contracts showing that a second person
uses the material as an ispedit in a
production process. An exception to this
exemption Ls sludge from a water
treatment plant. so residues iron mine-
water treatment would not qualify.

Since feed material is being used as
an ore from which a useable product
(uranium) is to be extracted., it is being
reclaimed and thus would meet the EPA
exemption to regulation as
characteristic hazardous waste, except
if it were mine-water treatment res•ues.

The proposed feed material would
still be hazardous waste if it contained a
waste listed under subpart D (part
261 .30--.33) of the EPA regulatimns. It is
unlikely that feed material for uranium
mills would contain such substances.
Assurances need to be provided that
these proposed feed materials do not
contain RCRA or TSCA Listed hazardous
wastes.

Constituents with hazardous
characteristics that were in feed
materials processed at a uranium mill
would eventually end up in the tailings
impoundment as 1le.(2) byproduct
material. As such. they would be
regulated under appendix A of 10 CFR
part 40 which provides for monitoring
and control of hazardous constituents.
Thus, the ultimate fate of hazardous
constituents that might be in uranimi
mill feed material would not escape
regulatory oversight.

The second significant issue that most
be addressed is the potential of
converting material that would have to
be disposed of as LLW or mixed waste
into ore. for processing and disposal as
ile.12) byproduct material. The
possibility of converting such wastes to
11e.(2) byproduct material can be very
attractive to owners of such material.
This is because of the high cost of
disposing of LLW and especially of
mixed waste. An owner of such material
could pay a mill operator msbstantially
less to process it for its uranium content
and dispose of the resulting 11e.42)
byproduct material than to dispose of
the material as waste at an appropriate
facility. Utah officials have already
expressed concern over "sham disposal"
(i.e.. converting a mill into a LLW
disposal site).

The proposed definition of ore would
include any material from which source
material is extracted in a lice1sed mill
and would thus seem to allow atch
sham disposal. However the definition
of 11e.(2) byproduct material requires
that thore be p esed -*.
prWiastiy for its sewce aattrce
content" ndtlh mWAd i l Per=m" sach
sham dusposals. MtiWl tat was

processed primarily to convert what
would have been LLW or mixed waste
into 11e.(2) byproduct material would
not meet the definition of lle.(Z)
byproduct material.

Therefore. as part of its review of a
licensee proposal to process material
other than natural ore. the staff would
have to determine whether the
processing was primarily for the source-
material content or for the disposal of
waste. This determination would have
to be made on a case-specific basis, but
either of the following tests can be used;

1. CO-disposai test: If the feed material
would be approved for disposal in the
tailings impoundment. under the
guidance contained in the Jly 27. 1988.
memorandum from Hugh L Thompson
to Robert D. Martin. or subsequent
revisions, it can be concluded that if a
mill operator proposes to proes it. the
processing is primarily for the source-
material content. The material would
have to be physically and chemically
similar to l1e.(2) byproduct material and
not be subject to RCRA or other EPA
hazardous-waste regulations, as
discussed in this notice.

2. Licensee certificate test: If the
licensee certifies under oath or
affirmation that the feed material: (1) is
being reclaimed or recycWld in accord
with RCRA. or does not conlain RCRA
hazardous waste: and p2) is to be
processed primarily for the recovery of
uranium and for no other primary
purpose. it can be accepted.

4. Results of Staff Analysis

The staff has determined to issue
guidance on the definition of ore and on
the issues related to feed material that
could be considered waste. Although
Agency guidance does not carry the
weight of a regulation, the staff
concludes that the time and resources
required for rulemaking on the defimition
of ore would not be justified in this
instance. There are only a few mills that
are in active or standby status and that
would be able to process alternate feed
materiaL and it is estimated that the
Agency would receive only one or two
such requests a year. However, the staff
will include the definition of ore the next
time amendments to 10 CFR Part 40 ar
proposed.

Issuance of the guidance would also
assist Agreement States. As a policy, the
Agreement States are not required to
adopt uhis guidance as a matter of
compatibility. However. if an Agreement
State iimplements a similar plOcY, the
State will have some assurance that
NRC will not quesion ift Poicy in
pmroass reviewa and i making Ike
deteroinstioan a& reiaipd in 10 Co

150.15a(a) prior to the State terminating
the bcense.

Dated at Rockvtfle. Maryland. this 7th day
o(kay 1992.

For the Nuclear Regulatory Commission.
john Surmeier.
Chief. Uranium Recovery Branch. Divis:brn or
Low-Level Waste Alanagement and
Decommrssi•nin.. Office of Nuclear Mo~erenl
Safety ond Sofeguards.
[FR Doc. 92-11Z15 Filed 5--12-92:8:45 am]
BI.JWG COoDE 74W-i-M

[Docket No. SO-4161

E00es OpertIong, nC, Notife of,'
Conikeratlon of issuance ofAmnex inefft to Facilitty Operating
=Lkenl, Proposed No Signfficant

'Consideration Determination,
and Opprtun/ty far Hearin

The U.S.N'uclear Regulatory
Commission(the Cornmissiou is
considering iisuance of an. aOendment
to Facility Oprating License No. NPF-
29. issued to Eitegyt Opertions. Inc.
(the licensee), • operatiqh of the Grand
Gulf Nuclear Stitioa, UnMI, located in
Clairborne Couty. Mis#ssippi.

The proposed amend pent would
increase the trip setpoits of four circuit
breakers for the supprssion pool
makeup (SMPU) valv~s.

in response to NR( Generic Letter 89-
10. the licensee has ,entified the need
to replace four valve actuators for the
SPMU valves with larger actuators.
During the design ohan* process, it was
determined that 41e required larger
valve actuator 'tor% weuld require
circuit breakers ith h** trip
setptnti. Tls'tlrnip setponts are
specified in the/Technical fpecifications
(TS). and the lh•bensee r us request a TS
change to permit the use of'he higher
trip setpoints Allowing for ýhe standard
30-day Fedak Register notixe would
delay approval of the requested change
beyond the icheduled end of ýhe current
refueling o0tage. The stuff concludes
that the liensee has providedan
acceptabli basis for its request and that
exigent circumstances exist.

Beforti issuance of the p'opos
license Amendment. the Commiskion
will hate made findings requiredfby the
Atoni4 Energy Act of 1954. as amended
(the Abt) and the Commission's
regulitwns. ,

T#Commissiont has made a pro~ased
determination that the amendment.,
req1,st involes no significant hazards
comsderation. Under the Comunhssionts
reguistions in it CFR 50= this means
that operation of the fadity in
accordance With the psoposed



U. S. Nuclear Regulatory Commission
Staff Response to Public Comments

on

"Revised Guidance on Disposal of Non-Atomic Energy Act of 1954,
Section Ile.(2) Byproduct Material in Tailings Impoundments"

and

"Position and Guidance on the Use of Uranium Mill Feed Materials
Other Than Natural Ores"

INTRODUCTION

The U. S. Nuclear Regulatory Commission staff developed two proposed guidance
documents: "Revised Guidance on Disposal of Non-Atomic Energy Act of 1954,
Section lle.(2) Byproduct Material in Tailings Impoundments"; and "Position
and Guidance on the Use of Uranium Mill Feed Materials Other Than Natural
Ores." These documents and their associated staff analyses (hereafter
referred to as "Staff Analysis") were published in the Federal Register on

.May 13, 1992, and public comments were requested on the proposed guidance.

Twenty-four letters were received in response to the notice. Comments were
received from Federal agencies, States, industrial groups, NRC licensees, a
member of the U.S. Congress, a law firm, an environmental group, and an
individual. As expected, the comments varied significantly, depending on the
affiliation of the commenter. Several commenters indicated that the proposed
guidance provided too much flexibility, while other commenters believed that
the guidance was too restrictive. Some commenters supported the guidance,
while others thought it needed major modifications.

All of the comments were carefully reviewed, categorized, and grouped by
subject areas. Comments were categorized based on which guidance document was
addressed: Category A addresses comments on Part A of the guidance document,
pertaining to non-lle.(2) byproduct material; Category B addresses comments on
Part B of the guidance, pertaining to alternate feed materials; and Category C
addresses comments that are applicable to both Parts A and B. The following
major comment groups were identified:

Category A - Disposal of Non-lle.(2) Byproduct Material

Al. Types of material to be allowed for disposal
A2. Relat.ion of non-lle.(2) byproduct material to low-level waste
A3. Mixed waste issues
A4. Transfer of title and custody
A5. Uranium mill tailings impoundments as disposal sites
A6. Other disposal topics
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Category B - Alternate Feed Material

BI. Definition of ore
B2. Mixed waste determination for feed material
B3. Determination that material is to be processed primarily for source

material
B4. Other feed material topics

Category C - General Comments Applicable to Both Guidance Documents

C1. Comments Applicable to Parts A and B

The comments in categories A, B, and C are summarized and discussed in the
following responses to comments. Included in each comment topic are: (1) a
list of commenters that presented one or more issues; (2) a summary of the
comments and issues raised by the commenters; (3) discussion and response to
the comments by NRC staff; and (4) any modifications made to the guidance in
response to these comments.

The numbers in parentheses after the name of the commenter were assigned by
the NRC staff during the comment review and refer to a specific comment.

RESPONSES TO COMMENTS

A1.O Types of Material to be Allowed for Disposal

A1.1 Commenters

Umetco Minerals Corp. (3-1, 3-2, 3-3, 3-4)
Fuel Cycle Facilities Forum (5-2, 5-3, 5-4, 5-5)
Don & Hiller for Envirocare of Utah, Inc. (6-7)
Colorado Department of Health (9-1)
Office of the Governor, State of Wyoming (11-7)
Rio Algom Mining Corp. (13-1, 13-2)
American Mining Congress (14-5, 14-6, 14-8)
Washington Department of Health (16-2)
Utah Department of Environmental Quality (20-4, 20-5, 21-4, 21-5)

A1.2 Summary of Issues

Eight commenters expressed opinions on various types of material that should
be authorized for disposal in tailings impoundments. A mill operator and two
industrial groups expressed agreement that several types of materials
identified in the Staff Analysis should be permitted in tailings impoundments.
Several commenters opposed aspects of the policy that would either exclude or
severely restrict other types of waste for disposal.

Six commenters expressed opinions on the prohibition of naturally occurring
and accelerator produced (NARM) waste from tailings impoundments. Wyoming and
Utah agreed that NARM wastes should not be allowed in impoundments. Colorado
and Washington, Rio Algom, and the American Mining Congress (AMC) argued that
NARM wastes and mine wastes should be permitted in tailings impoundments.
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Wyoming agreed with the policy to allow disposal of 11e.(1) byproduct material
(normally considered "byproduct material") or special nuclear material only
when the Commission determines that there are compelling reasons to do so,
while Utah objected to even the possibility of such disposals.

Rio Algom, Envirocare, and the AMC expressed the opinion that NRC should more
clearly define the materials that would or would not be allowed to be disposed
of in tailings impoundments. They were primarily concerned with defining and
identifying NARM wastes and differentiating them from mine wastes and other
radioactive wastes that would be permitted in impoundments.

A1.3 Discussion and Response to Comments

NARM wastes: The policy excluded NARM wastes because of concerns related to
NRC's regulatory authority over those materials and over sites containing
those materials. This was discussed in the Staff Analysis. To clarify what
material will be permitted in impoundments, rather than define NARM, the
policy has been revised to indicate that only radioactive material regulated
by NRC under the Atomic Energy Act (AEA) will be permitted.

Ile.(0) byproduct and special nuclear material: The staff agrees with Utah
that it is unlikely that there would be any circumstances where it would
approve disposing of Ile.(1) byproduct material or special nuclear material in
an 11e.(2) byproduct material tailings impoundment. Nevertheless, staff seeks
to have the flexibility to allow such a disposal if special circumstances
warrant. In any case this disposal would require specific Commission
approval.

A1.4 Modifications to the Guidance

Item 2 of the guidance has been revised to state that radioactive material not
regulated under the AEA, rather than NARM, shall not be authorized for
disposal in a tailings impoundment.

A2.0 Relation of Non-11e.(2) Byproduct Material to Low-Level Waste

A2.1 Commenters

Umetco Minerals Corp. (3-1, 3-2, 3-3, 3-5)
Fuel Cycle Facilities Forum (5-1, 5-2, 5-3, 5-4, 5-6)
Don & Hiller for Envirocare of Utah, Inc. (6-1, 6-8)
Crain, Caton & James for Rhone-Poulenc Inc. (7-1)
Office of the Governor, State of Wyoming (11-5)
Rio Algom Mining Corp. (13-3, 13-4)
American Mining Congress (14-7)
Utah Department of Environmental Quality (20-8, 21-8)

A2.2 Summary of Issues

Seven commenters responded to Item 8 of the guidance in Part A of the Federal
Register notice (FRN), which requires approval of the disposal by the Regional
Low-Level Waste (LLW) Compact in whose jurisdiction the waste originates, as
well as the one where the disposal site is located. Wyoming and Utah agreed
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with the requirement. The Fuel Cycle Facilities Forum supported the
requirement of LLW Compact approval, except for several categories of waste
that both it and Rio Algom contended should not be subject to such approval,
because of their similarity to 11e.(2) byproduct material. Rio Algom
expressed the opinion that LLW Compact approval should not be required when
the non-1le.(2) byproduct material and the impoundment where it is to be
disposed of are owned by the same company.

Rhone-Poulenc opposed the requirement of LLW compact approval as unnecessary
and restrictive, stating that Compacts would have economic incentives to
disapprove such disposals and force such wastes into their LLW disposal sites.

Envirocare raised several issues related to the Low Level Radioactive Waste
Policy Amendments Act of 1985 (LLRWPAA). It objected to the language in the
Staff Analysis, which did not clearly state that Compact approval is required
by law. It stated that approval of the Governor of the State in which the
disposal impoundment is located should be required, in addition to approval by
the Compact. It also stated that the guidance should authorize the State or
Compact, in which the impoundment is located, to charge or collect fees
applicable to disposal in a LLW facility, under the LLRWPAA.

Five commenters responded to Item 10 of the guidance, which discusses the
regulatory mechanism to authorize disposal of non-11e.(2) byproduct material
in tailings impoundments. Umetco, Rio Algom, and the Fuel Cycle Facilities
Forum supported the position that an exemption to the requirements of
10 CFR Part 61 be granted under 10 CFR 61.6. The AMC stated that a joint
10 CFR Part 40 and Part 61 license would be redundant. Envirocare stated that
the guidance should expressly provide for a hearing to address the propriety
of the Part 61 exemption and other issues that may need to be addressed.

A2.3 Discussions and Response to Comments

LLW Compact approval: As stated in the staff analysis, LLW Compact approval
is required because non-11e.(2) byproduct material suitable for disposal in an
11e.(2) byproduct material impoundment would likely be LLW and within the
purview of the States, under the LLRWPAA. The origin of the material (e.g.,
mine waste, secondary process wastes, etc.) is irrelevant to this issue,
unless the material can be shown to meet the definition of byproduct material
under Section 11e.(2) of the AEA. If the material can be shown to be 11e.(2)
byproduct material, it can be disposed of in a tailings impoundment without
meeting the requirements of this policy. Similarly, ownership of non-Ile.(2)
byproduct material is irrelevant to the issue of whether it is LLW and thus
within the purview of LLW Compacts.

We agree that there may be economic incentive for a LLW Compact not to approve
disposal of non-11e.(2) byproduct material in an impoundment, thus forcing it
to the Compact's LLW facility. In any event, as discussed above, under the
LLRWPAA, the material would be within the-purview of LLW Compacts.

LLRWPAA issues: We agree with Envirocare that the requirement in the guidance
for approval by LLW Compacts stems from the LLRWPAA, as stated in the staff
analysis. Since the guidance is clear on the requirement, we see no need to
revise it or add a statement tying it to the LLRWPAA. Gubernatorial approval,
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however, does not follow from the LLRWPAA and therefore, will not be added to
the guidance. There have been several legislative proposals for such
gubernatorial approvals in recent years; NRC has gone on record as considering
these proposals unnecessary, and they have not been supported by the U.S.
Congress.

The issue of fees and surcharges should be worked out between owners of
non-lie.(2) byproduct material, impoundment operators, and LLW Compacts. NRC
will neither expressly authorize nor prohibit them. (However, NRC fees and
other charges will be handled similar to that for any other mill license
amendment.)

Joint Part 40 and Part 61 license: We agree with the AMC that a joint Part 40
and Part 61 license would be redundant and do not anticipate such a joint
license. An exemption to Part 61 (and to a Part 61 license) will eliminate
the need to issue such a joint license.

Conduct public hearing on Part 61 exemption: We do not agree that the
granting of an exemption to Part 61 under 10 CFR 61.6 should require a
mandatory hearing. However, since the mechanism for authorization of a
disposal of non-lie.(2) byproduct material in a tailings impoundment is an
amendment to a Part 40 license (per Item 10 of the guidance), there would be
opportunity for a hearing, in accordance with 10 CFR 2.1205.

A3.0 Mixed Waste Issues

A3.1 Commenters

Cabot Corp. (4-7, 4-8)
Don & Hiller for Envirocare Inc. (6-3, 6-10)
Colorado Department of Health (9-2, 9-3)
American Mining Congress (14-4)
Texan Department of Health (17-1, 17-2)
Utah Department of Environmental Quality (20-7, 21-7)
Office of Environmental Restoration, U.S. Department of Energy

(23-4)

A3.2 Summary of Issues

Three commenters responded to Item 5 of the proposed guidance, which states
that the licensee must demonstrate that there are no Comprehensive
Environmental Response Compensation and Liability Act (CERCLA) issues.
Envirocare and Colorado indicated that meeting the requirement is difficult,
if not essentially impossible. Cabot Corp. requested that NRC clarify its
concerns on this issue.

The AMC, Colorado, and Cabot Corp. recommended that NRC and the Environmental
Protection Agency (EPA) work together to formulate consistent, non-overlapping
mixed waste regulations and cooperate on the design and review of mixed waste
disposal facilities, so that mixed waste disposal could be allowed in tailings
impoundments. Envirocare Inc. recommended that EPA be given the opportunity
to comment on the propriety of the disposal of non-lie.(2) byproduct material
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and the propriety of relying upon Part 40, Appendix A for the management of
the combined waste materials.

Four commenters specifically addressed NRC's guidance in relation to EPA's
regulations. Texas requested a list of constituents and their limiting
concentrations (and analytical methods) so Resource Conservation and Recovery
Act (RCRA) waste could be differentiated from byproduct waste. Texas also
stated that the phrase in Part A, Section 6.1 of the FRN, "...containing
hazardous constituents regulated under RCRA," is ambiguous and should be
replaced by "...containing waste streams classified as hazardous under RCRA."
Utah said there must be a sampling protocol for incoming shipments, to ensure
that no RCRA wastes were disposed of. The Department of Energy (DOE) was
concerned that the tailings impoundment should not be subject to any of EPA's
regulations and that there be only one regulator at a site.

A3.3 Discussion and Response to Comments

CERCLA issues: NRC staff realizes that demonstrating that there are no CERCLA
issues related to the proposed disposal could be difficult. However, the
staff's concern is that sufficient documentation must exist to provide
reasonable assurance that CERCLA remedial action will not be mandated later at
tailings impoundments. The acceptance of only radioactive non-1le.(2)
byproduct material, regulated under AEA, will assist in providing that
assurance.

Federal inter-agency cooperation: The NRC staff agrees that more inter-agency
coordination with EPA to resolve mixed waste issues is needed, and NRC will
continue to work with EPA, as resources permit, to resolve significant issues.

Relation to EPA regulations: The guidance is general and is not intended to
provide all implementation details. Guidance exists in other documents
regarding concentration limits and procedures for sampling and testing.

The phrase in the staff analysis, "...the staff would not approve co-disposal
of non-11e.(2) byproduct material containing hazardous constituents regulated
under RCRA," was intended to convey the concept that the staff would not
approve co-disposal of non-11e.(2) byproduct material that would bring the
tailings impoundment under the purview of RCRA.

NRC staff considers that the tailings impoundments should not be subject to
any additional EPA regulation as a result of the co-disposal of non-11e.(2)
byproduct material [tailings are already subject to regulation under 40 CFR
Part 192 and other EPA standards; in addition, tailings are subject to EPA
regulation under Superfund]. Item 4 of the guidance, however, does refer to
RCRA regulations or other EPA standards for hazardous or toxic wastes. To
further ensure that RCRA hazardous waste is not inadvertently disposed of in
mill tailings impoundments, Item 4 has been revised to indicate that the
11e.(2) licensee also must demonstrate, for waste containing source material
as defined under the AEA, that the waste does not also contain material
classified as hazardous waste according to 40 CFR Part 261 or polychlorinated
biphenyl according to 40 CFR Part 761. Thus, source material physically mixed
with other constituents, would require the classification in accordance with
40 CFR Part 261, or 40 CFR Part 761. (These provisions would cover material
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such as: characteristic hazardous waste; listed hazardous waste; and
polychlorinated biphenyls.) The demonstration and testing should follow
accepted EPA regulations and protocols.

A3.4 Modifications to the Guidance

Item 4 of the guidance has been revised to provide additional specificity to
ensure that no RCRA material is included in the non-11e.(2) byproduct
material.

A4.0 Transfer of Title and Custody

A4.1 Commenters

Don & Hiller for Envirocare of Utah, Inc. (6-2)
Colorado Department of Health (9-4)
Office of the Governor, State of Wyoming (11-1)
American Mining Congress (14-9)
Washington Department of Health (16-1)
Utah Department of Environmental Quality (20-6, 21-6)
Office of Environmental Restoration, U.S. Department of Energy (23-1)

A4.2 Summary of Issues

When a mill tailings site owner has completed reclamation and decommissioning,
the licensee must transfer title of the 11e.(2) byproduct material and the
disposal site to DOE or the State where the site is located. DOE or the State
will then become responsible for the care and maintenance of the site, under
the general license in 10 CFR 40.28. Two commenters expressed doubt that DOE
had authority to accept title to the non-11e.(2) byproduct material at a
disposal site. Envirocare noted that the discussion in the Staff Analysis
cited Section 83 of the AEA as the authority for the transfer, but that
Section 83 only discusses transfer of 11e.(2) byproduct material. Utah stated
that there are no other statutory requirements for the Federal government to
take long-term custodial care of non-11e.(2) byproduct material and that doing
so may be outside the scope of the AEA.

Two States asked for clarification or guidance on the technical findings that
need to be made for DOE to take title to a tailings impoundment in which
non-11e.(2) byproduct material has been disposed of. Colorado asked for
guidance on elements that need to be addressed, stating that Sections C and D
of Paragraph 5, "Previous Staff Guidance," offered no such details.
Washington asked for clarification of the statement that there be no
groundwater restoration issues and whether this applied only to non-11e.(2)
byproduct material disposal, or to previous (1le.(2) byproduct material)
disposals at the site.

Two commenters expressed opinions on the mechanism to ensure DOE acceptance,
for perpetual custody, of an 11e.(2) byproduct material site in which
non-11e.(2) byproduct material has been disposed of. Wyoming proposed that
the policy continue the requirement, contained in the previous guidance, that
DOE (or the State in which the site is located) agree in advance to accept
title to the specific site. Alternatively, Wyoming suggested that the
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licensee be required to provide financial surety of the same kind required of
an operator of a LLW disposal facility. The AMC stated that providing DOE
with an opportunity to comment on each proposed action to allow disposal of
non-11e.(2) byproduct material is unnecessary. AMC stated that there are a
number of ways of obtaining generic DOE approval and concurrence short of
requiring specific approval for each license amendment and suggested that the
Chairman of the NRC work out an alternate approach with the Secretary of
Energy.

DOE requested 120 days, rather than the 30 days in Item 9 of the policy, to
comment on a proposed license amendment to allow disposal of non-11e.(2)
byproduct material in an impoundment.

A4.3 Discussion and Response to Comments

Authority for DOE to take title to non-l1e.(2) byproduct material: We agree
with Envirocare and Utah that the Uranium Mill Tailings Radiation Control Act
(UMTRCA) (and Section 83 of the AEA) do not discuss transfer of radioactive
material, other than 11e.(2) byproduct material, to DOE. However, UMTRCA does
not preclude DOE from accepting an 11e.(2) byproduct material disposal site
that also contained other radioactive material. DOE has agreed to accept
custody of such sites, provided that NRC makes specific findings, as discussed
in the Staff Analysis. Additionally, Section 151 (b) of the Nuclear Waste
Policy Act of 1982 authorizes DOE to assume title and custody of low-level
radioactive waste and the land on which it is disposed of. Since the
non-11e.(2) byproduct material that would be allowed to be disposed of under
this policy would be LLW (which is the reason that approval by LLW Compacts is
required), DOE does have authority to accept title and custody of an 11e.(2)
byproduct material site in which such non-]le.(2) byproduct material has been
disposed.

Clarification of technical findings: We agree with Colorado that the
discussion in 5. Previous Staff Guidance does not offer details on the
technical elements that need to be addressed to allow DOE to accept a site
with non-11e.(2) byproduct material. Section 6.2, "Custody and Title
Transfer" discusses findings that NRC must make to satisfy DOE and concludes
that those findings will be satisfied by various technical reviews that are
part of an NRC licensing review process. However, the policy and the Staff
Analysis paper do not, and are not intended to, actually present guidance on
technical elements of those reviews.

The statement related to groundwater restoration issues is in the context of
disposal of non-1le.(2) byproduct material in tailings impoundments. However,
Appendix A of Part 40 requires licensees to clean up groundwater contamination
at 11e.(2) byproduct material disposal sites irrespective of whether
non-11e.(2) byproduct material is disposed at the site, so the statement on
groundwater restoration issues is valid for all 11e.(2) byproduct material
sites transferred to DOE.

DOE/State approval of disposal: The NRC staff agrees with Wyoming that an
explicit, advance commitment from DOE or the State, to take title to a
tailings impoundment in which non-11e.(2) byproduct material has been disposed
of should be required, to preclude future problems of title transfer. The
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guidance has been revised to include a concurrence by the State or DOE, within
120 days of the request, to take title to the impoundment after closure.

A4.4 Modifications to the Guidance

Item 9 of the guidance has been modified to include, within 120 days, a
concurrence by DOE or the State in which the tailings impoundment is located.

A5.0 Tailings Impoundments as Disposal Sites

A5.1 Commenters

Cabot Corp. (4-8)
Don & Hiller for Envirocare of Utah, Inc. (6-5, 6-6)
American Mining Congress (14-2)
U.S. Representative Wayne Owens, Utah (15-1, 15-2, 15-3)
Utah Department of Environmental Quality (20-2, 20-3, 21-2, 21-3)

A5.2 Summary of Issues

Three commenters expressed opinions on the technical merits of disposing of
non-11e.(2) byproduct material in tailings impoundments. Congressman Owens
stated that tailings impoundments were never designed for, and are unsuitable
for, disposal of radioactive waste. In contrast, the AMC stated that tailings
impoundments are among the most attractive places to dispose of radioactive
waste materials similar to uranium tailings and that the guidance should point
out the advantages of using tailings impoundments for disposal of non-11e.(2)
byproduct material. Cabot Corp. recommended a study of the characteristics of
11e.(2) byproduct material in impoundments and a comparison to source material
and mixed waste. If the materials are similar, Cabot recommended that NRC and
EPA work together to make regulatory and legislative changes to allow mixed
waste to be disposed of in tailings impoundments.

Envirocare of Utah raised two concerns related to standards to be applied to
impoundments disposing of non-11e.(2) byproduct material. Envirocare stated
that licensees should be required to demonstrate that they have the capacity
to dispose of all their existing 1le.(2) byproduct material before being
authorized to dispose of non-11e.(2) byproduct material. Envirocare also
stated that an 11e.(2) byproduct impoundment owner requesting to dispose of
non-lie.(2) byproduct material demonstrate that the entire impoundment will
comply with the current standards in Part 40, Appendix A. It was Envirocare's
opinion that some older impoundments either do not comply with current
standards or that NRC has interpreted standards differently for older
impoundments.

Congressman Owens expressed general opposition to the use of mill tailings
impoundments for disposal of wastes other than tailings generated at the site.
He stated that the proposed policy reverses long-standing NRC policy against
such disposals at tailings impoundments. He also stated that the House of
Representatives incorporated a provision, in H.R. 776, that would prohibit
disposal of non-11e.(2) byproduct material at tailings impoundments, unless
the governor of the State agrees to such disposal.
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Utah asked if a mill in "standby" status would be eligible to receive
non-1le.(2) byproduct material. Utah also stated that such disposal in Utah
would require compliance with Utah facility-siting and land-disposal laws that
may be stricter than uranium regulatory requirements for siting a uranium
mill.

A5.3 Discussion and Response to Comments

Suitability of tailinqs impoundments for disposals: Staff disagrees that
tailings sites are unsuitable for disposal of other radioactive wastes. As
the Staff Analysis points out, radioactive waste that would be allowed in
tailings impoundments under the guidance is similar to 11e.(2) byproduct
material in physical characteristics but doesn't meet the legal definition of
11e.(2) byproduct material. The standards that are applied to such disposals,
(i.e., Appendix A of Part 40), were specifically written for 11e.(2) byproduct
material and are technically valid for other material with the same
characteristics. We agree with AMC that there are important advantages in
disposing of non-11e.(2) byproduct material in tailings impoundments and
discussed some of them in the Staff Analysis; However, the guidance is meant
only to guide NRC staff in the review of a licensee request to allow a
specific disposal and is therefore not the place for a general statement on
the merits of disposing of non-11e.(2) byproduct material in tailings
impoundments.

We agree with Cabot Corp. that 11e.(2) byproduct material in tailings
impoundments are both radioactive and exhibit hazardous characteristics; the
regulations in Appendix A of Part 40 specifically recognize this dual nature
of 11e.(2) byproduct material. Further, at least some material currently
classified as "mixed waste" is similar in physical and chemical
characteristics to Ile.(2) byproduct material and therefore would appear, from
a technical standpoint, to be candidate material for disposal in tailings
impoundments. However, current legislation prevents such material from being
considered for such disposals. EPA and NRC have worked and continue to work
on issues related to mixed waste and regulatory difficulties in its disposal.

Standards to be applied: We agree with Envirocare that licensees should be
required to demonstrate the capacity to properly dispose of existing 1le.(2)
byproduct material. That demonstration would be part of the demonstration
required under Item 7 of the proposed guidance, which requires the licensee to
show compliance with the reclamation and closure criteria of Appendix A of
Part 40. We agree with Envirocare that an impoundment owner show compliance
with the current standards in Appendix A of Part 40. Again, that
demonstration is required under Item 7. We disagree with Envirocare's
statement that older impoundments are held to different standards than newer
impoundments. All reclamation plans for tailings impoundments are evaluated
using the same criteria (Appendix A). Although methodologies to evaluate
compliance with Appendix A criteria have evolved over the years, the
Commission has determined that unless significant health, safety, or
environmental concerns are identified, it is not necessary to re-evaluate
previously-approved reclamation plans.

Reversal of long-standing NRC policy: Staff disagrees that the proposed
guidance reverses a long-standing policy against using uranium mill tailings
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sites for disposal of radioactive materials other than mill tailings produced
at the site. There are two categories of such material; 11e.(2) byproduct
material not produced at the disposal site and non-11e.(2) byproduct material.
NRC has encouraged the disposal of Ile.(2) byproduct material produced at
in-situ mills into tailings impoundments associated with conventional mills,
to prevent the proliferation of small disposal sites. Criterion 2 of Part 40,
Appendix A specifically addresses this. As for disposal of non-11e.(2)
byproduct material in tailings impoundments, the subject of the proposed
guidance, NRC has had guidance in place since July 1988. The proposed
guidance is an update of the 1988 guidance and can in no way be considered a
reversal of that guidance.

H.R. 776: NRC believes that requiring gubernatorial approval for disposal of
non-11e.(2) byproduct material in tailings impoundments would be inappropriate
because it would be detrimental to the development and implementation of
national waste management strategies. NRC staff believes that approval of
the disposal of non-11e.(2) byproduct material by regional LLW State compacts,
rather than by individual States, would best ensure that neither national nor
regional LLW programs are compromised. This provision was considered by
Congress and did not survive final passage of the Energy Policy Act of 1992.

Eligibility of mills in standby status: Uranium mills in standby status are
prime candidates to receive non-11e.(2) byproduct material, since their
standby status allows them to resume processing ore. These sites would need
to submit a license amendment request that demonstrated that the site could
accommodate the material without significant effect to health, safety, or the
environment and the site reclamation plan would need to be revised to address
any impacts the additional material could impose.

State requirements for disposal site: We agree with Utah that Utah, or any
other Agreement State with LLW licensing authority, could require tailings
impoundments to meet State siting and land-disposal laws, before disposing of
non-11e.(2) byproduct material. NRC, however, would not enforce State
regulations at an NRC licensed site. Additionally, an exemption to LLW
disposal requirements (Item 10. of the guidance) would have to be granted by
the Agreement State in accordance with its regulations.

A5.4 Modifications to the Guidance

Item 10 of the guidance has been modified to indicate that if the impoundment
is located in an Agreement State with LLW licensing authority, the exemption
of the non-11e.(2) byproduct material from regulation as LLW must be granted
by the State.
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A6.0 Other Disposal Topics

A6.1 Commenters

Cabot Corp. (4-9)
Don & Hiller for Envirocare of Utah, Inc. (6-4, 6-9)
Office of Environmental Restoration, U. S. Department of Energy

(23-2, 23-3)

A6.2 Summary of Issues

Cabot Corp. requested clarification on the level of documentation a licensee
needs to provide in support of a request to dispose of non-1le.(2) byproduct
material in a tailings impoundment. Envirocare was concerned that the
guidance was not adequate to address the documentation, required of licensees,
to demonstrate that the disposal of non-11e.(2) byproduct material will have
no additional effects on health or the environment. Envirocare indicated that
a detailed environmental analysis would be required to address the
transportation of the non-11e.(2) byproduct materials, and a new or
supplemental environmental impact statement (EIS) would be needed for the
disposal site. This commenter did not want the guidance to shortcut the
National Environmental Policy Act (NEPA) and wanted any license amendment or
exemption application to be subject to the environmental protection
requirements of 10 CFR Part 51. The commenter also stated that the guidance
may result in a proliferation of Part 61 LLW sites and may increase the number
of waste transportation corridors.

DOE recommended that the guidance specifically preclude disposal of any
materials that would compromise the long-term stability of any Title II site
and also pointed out that the guidance should not be applied to Title I sites.

A6.3 Discussion and Response to Comments

Licensee documentation: The proposed policy and accompanying Staff Analysis
do not, and are not intended to, provide detailed technical guidance to
licensees proposing to dispose of non-1le.(2) byproduct material in tailings
impoundments. Items 4 through 8 of the proposed guidance identify
demonstrations or documentation that licensees must provide in support of a
proposed non-1le.(2) byproduct disposal but do not provide technical details.
Section 6 of the Staff Analysis contains general discussions of the
demonstrations, but does not actually present guidance on the technical
aspects. Detailed technical information is available in various NRC
documents, including regulatory guides and technical NUREGs.

Health and environment: The staff agrees that a license amendment to allow
disposal of non-11e.(2) byproduct material is subject to environmental review,
under Part 51. Any license amendment requires an environmental report from
the licensee under 10 CFR 51.61 and, under 10 CFR 51.21, an environmental
assessment, unless it meets a criterion for categorical exclusion (10 CFR
51.22). The environmental review process would identify impacts from a
proposed non-11e.(2) byproduct disposal, including transportation impacts.
Item 6 of the proposed guidance adds an additional constraint in that it
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requires that there be no significant environmental impacts from the proposed
disposal.

Proliferation of sites: The staff agrees with Envirocare that adoption of the
proposed guidance will result in additional sites containing low-level
radioactive wastes. However, no new disposal sites would be created as a
result of the proposed guidance, since existing tailings impoundments would be
used for disposals. In fact, the proposed guidance may result in fewer
radioactive waste disposal sites, since material that might have been disposed
of in a new site or that would take up valuable space in a LLW disposal
facility could be disposed of in an existing tailings impoundment.
Transportation effects will be addressed in the environmental review; however,
most of the material proposed for disposal in an impoundment would have to be
transported away from its present location, in any event.

Long-term stability: The staff agrees with DOE that disposal of non-11e.(2)
byproduct material that would compromise the long-term stability of a tailings
impoundment should be precluded. Item 7 of the proposed guidance requires
compliance with the reclamation and closure criteria of Part 40, Appendix A.
Reclamation and closure criteria are contained in Criteria 4 and 6 of
Appendix A and include criteria to ensure the stability of the impoundment and
control of the radiological hazards for 1000 years, to the extent achievable,
and in any case, for at least 200 years.

Title I sites: The staff agrees with DOE that the proposed guidance is only
intended to apply to currently licensed mill sites and not the UMTRCA Title I
sites, which are, by definition, abandoned, inactive sites designated for
remedial action under UMTRCA.

BI.0 Definition of Ore

B1.1 Commenters

Umetco Minerals Corp. (3-6)
Cabot Corp. (4-1)
Fuel Cycle Facilities Forum (5-7)
Crain, Caton & James for Rhone-Poulenc Inc. (7-2)
Bureau of Land Management, U. S. Dept. of the Interior (10-1)
Office of the Governor, State of Wyoming (11-8)
Allied-Signal Inc. (12-2)
Rio Algom Mining Corp. (13-4, 13-5)
American Mining Congress (14-10)
Utah Department of Environmental Quality (21-10)

BI.2 Summary of Issues

Seven commenters agreed with the definition of ore, as developed in the Part B
guidance. Several pointed out that this definition would allow secondary
process wastes and other material that contained source material to be
recycled. Rio Algom and the American Mining Congress indicated that mine
waste treatment sludges and a wide variety of other materials should be
allowed to be processed as ore. Cabot Corp. indicated that this policy would
decrease the number of disposal sites.
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Two commenters disagreed with the definition of ore: Rhone-Poulenc stated
that it was too restrictive and did not agree with the recent Kerr-McGee court
decision; Utah stated that it was overbroad and that NRC should define ore in
a manner that would deter waste disposal.

Wyoming indicated that the proposed definition should be established by

rulemaking, to avoid inconsistent definitions being applied.

BI.3 Discussion and Response to Comments

Definition of ore: The NRC staff agrees that, under the definition of ore
provided in the guidance, materials such as water treatment sludges containing
source material (but not EPA-regulated hazardous constituents) could be used
as feed material at a uranium mill. The definition does not restrict rare
earth tailings from being processed for uranium or thorium.

On April 27, 1990, the U. S. Court of Appeals (Kerr-McGee Corporation v. NRC,
903 F2d I [D.C. Cir. 1990]) ruled that NRC improperly interpreted UMTRCA as
requiring extraction of thorium or uranium to be the first, chief, or
principal reason for processing ore brought to a mill. NRC had decided that
ore processed first for its rare earth content and later for thorium was not
11e.(2) byproduct material, because it had not been processed "primarily for
its source material content." The court decision pointed out the legislative
history of the definition of 11e.(2) byproduct material and that the word
"primarily" has a range of meanings (as does ore). If off site tailings are
designated as source material, it implies that they may be categorized as ore.
The court concluded that UMTRCA was intended to bring previously unregulated
radioactive end products of the source material extraction process within the
scope of NRC regulation and to provide for safe stabilization of the mill
tailings.

The NRC staff does not agree that the proposed definition of ore is overbroad.
The definition is consistent with that generally used in the mineral
extraction industry. We agree with Utah that the definition of ore alone
would not preclude sham disposal; Item 3 of the proposed guidance, which
requires a determination that the processing is primarily for its source
material content, is intended to address that concern.

Rulemakinq: Section 4 of Part B of the FRN, "Results of Staff Analysis,"
states that the time and resources required for rulemaking on the definition
of ore are not justified, in light of the number of expected requests for
processing of alternate feed material. As also stated, the staff will include
a definition of ore when amendments to Part 40 are proposed. The staff
considers that the promulgation of the guidance itself will prevent the
application of inconsistent definitions of ore.
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B2.0 Mixed Waste Determination

B2.1 Commenters

Umetco Minerals Corp. (3-7, 3-8, 3-10)
Cabot Corp. (4-2, 4-3)
Fuel Cycle Facilities Forum (5-8, 5-9)
Utah Department of Environmental Quality (21-12)

B2.2 Summary of Issues

Several commenters supported the position that feed materials exhibiting only
a characteristic of hazardous waste would not be regulated as hazardous waste
because of EPA's exemption for certain recycling activities. However, Utah
questioned the NRC analysis of recycling and stated that just because a
useable product is extracted from mixed waste does not exempt the remaining
waste from RCRA, unless it is the extracted product that initially made it
RCRA waste.

Cabot Corp. indicated that the phrase "... containing hazardous constituents,
regulated under RCRA ... ," in mixed waste determinations, was ambiguous, and
asked for clarification, especially regarding heavy metals.

Cabot Corp. also suggested that the policy be broadened to allow disposal of
additional classes of secondary materials, such as hazardous sludges and spent
materials. Umetco Minerals and the Fuel Cycle Facilities Forum indicated that
NRC should have the ability to authorize or deny use of feed material (subject
to an environmental impact evaluation) containing a compound listed in 40 CFR
261.33, but not derived from activities listed as waste streams under
261.33(a)-(e).

Umetco Minerals agreed that evaluation of other constituents in alternate feed
material is needed.

B2.3 Discussion and Response to Comments

Recycling: NRC disagrees with Utah's conclusion on recycling. The
interpretation in the Staff Analysis is based on review of EPA regulations and
discussions with EPA staff.

Mixed waste determination: In the Federal regulations, "mixed waste" refers
to material containing both hazardous waste and source, special nuclear, or
by-product material subject to the AEA. The purpose of Item 2 of the proposed
guidance is to ensure that hazardous waste, subject to EPA regulation, is not
disposed of in a tailings impoundment as a result of processing alternate feed
material. The discussion in the staff analysis is an overview of mixed waste
issues, but is not intended to be a detailed technical guidance document.
Each proposed request to process alternate feed materials will be evaluated by
the staff, who may also consult with EPA or State officials on a specific
mixed waste determination. Item 2 of the guidance has been revised to clarify
the hazardous waste determination.
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Policy considerations: The proposed policy cannot be any broader than
existing legislation or regulations will allow nor can NRC expand its
authority. The proposed guidance seeks to allow use of alternate feed
material, without resulting in a tailings impoundment becoming subject to EPA
RCRA regulation.

B2.4 Modifications to the Guidance

Item 2 of the guidance has been revised to clarify the hazardous waste

determination.

B3.0 Determination That Processing Is Primarily for Source Material

B3.1 Commenters

Umetco Minerals Corp. (3-9)
Cabot Corp. (4-4, 4-5, 4-6)
Fuel Cycle Facilities Forum (5-10, 5-11)
Office of the Governor, State of Wyoming (11-3)
American Mining Congress (14-11, 14-12)
Utah Department of Environmental Quality (21-9, 21-11, 21-13)

B3.2 Summary of Issues

Several commenters discussed the basis or need for Item 3 of the proposed
staff guidance and the related issue of "sham disposal." Cabot Corp. and the
Fuel Cycle Facilities Forum argued that "sham recycling" is mostly a false
issue, that NRC should not be concerned with the motivation of the mill
owner/operator, and should eliminate this from consideration. Umetco Minerals
Corp. supported the approach in the proposed guidance. Utah, however,
believes that it does not protect against sham disposal.

Several commenters questioned the co-disposal test. Cabot Corp. indicated
that the co-disposal test for determining if the ore is being processed
primarily for its source-material content is too cumbersome and probably
requires the licensee to provide costly documentation and a risk assessment.
The commenter also requested -that NRC develop more detailed and specific
guidance regarding the licensee's documentation in support of a co-disposal
arrangement. The AMC indicated that the test is redundant or only minimally
helpful.

Several commenters discussed the licensee certification test. Cabot Corp.
recommended that the certification be only that the material is being accepted
for bona fide reclamation of its uranium or thorium content. Utah stated that
the policy should include licensee documentation, using current RCRA testing
procedures to demonstrate that a proposed feed material is'not a RCRA waste.
Utah further indicated that the policy did not adequately address the
potential for sham disposal, because any licensee could "certify" that the
primary purpose of processing material, once it was received, was to extract
uranium. Wyoming indicated that the test must go beyond a licensee's
declaration of intent and should address the actual economics of the
transaction. Other commenters stated that financial arrangements in the
acquisition of feed materials are not relevant. AMC stated that demonstrating
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a known market and a willing purchaser for alternative feed is not always
possible, but processing is still desirable and should not be considered "sham
recycling." The Fuel Cycle Facilities Forum pointed out that some recyclers
charge the suppliers of waste to take their material, and this is not sham
recycling.

B3.3 Discussion and Response to Comments

"Sham disposal": As discussed in the Staff Analysis, the definition of
11e.(2) byproduct material requires that it be derived from ore processed
primarily for its source material content. The determination discussed in
Item 3 of the proposed guidance is to address that aspect of the definition.
If ore is processed in a uranium mill primarily for its source material
content, it is irrelevant whether the ore would have had to have been
otherwise disposed of if it were not processed.

Co-disposal test: The NRC staff disagrees that the co-disposal test is
redundant or only minimally helpful. The clearest way to show, beyond any
doubt, that proposed feed material would be processed primarily for its source
material content, is to show that it would be allowed to be disposed of in the
tailings impoundment, in any case. Such a demonstration would dispel any
accusation of "sham disposal." We agree that it may be cumbersome in some
cases and that more detailed guidance would need to be provided to a licensee
choosing to apply this test.

Licensee certification test: We agree that the determination of whether
proposed feed material is RCRA waste should include demonstrations with
documentation. Since Item 2 of the proposed guidance requires that licensee
demonstration, the certification with respect to RCRA aspects has been deleted
from Item 3. We agree that a licensee certification may not be sufficient to
prevent sham disposal, but also agree that the economic aspects may not be
able to differentiate between legitimate uranium processing and sham disposal.
We therefore have expanded the test to require both a licensee certification
and justification. The licensee justification can be based on financial
considerations, on the high uranium content of the ore, or on any other
grounds that the licensee determines will justify that the proposed processing
is primarily for the uranium content of the material and is not sham disposal.
The staff determination of whether the test is met will be made on a
case-specific basis.

B3.4 Modifications to the Guidance

Item 3 of the guidance has been revised to eliminate licensee certification of
RCRA aspects of the proposed feed material and expanded to include licensee
justification that the proposed processing is primarily for the source
material content of the feed material. The wording of the co-disposal test
has been modified to cite the accompanying guidance on disposal of non-lle.(2)
byproduct material rather than the 1988 guidance or the SECY document that
presented the draft version of the accompanying guidance.
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B4.0 Other Topics on Alternate Feed Material

B4.1 Commenters

Umetco Mineral Corp. (3-11)
Office of the Governor, State of Wyoming (11-2, 11-6)
Allied-Signal Inc. (12-1)

B4.2 Summary of Issues

Umetco Minerals indicated that the disposal of wastes from alternate feed
material should be permitted on a case-by-case basis and not be subject to LLW
Compact approval, while Wyoming stated that approval should be obtained.

Wyoming indicated that the guidance should further discuss post-closure
ownership and should require advance commitment from DOE or the State to take
title to the impoundment, for waste generated as a result of the processing of
alternate feed materials.

Allied-Signal stated that the term "waste" should not be used in describing
alternate feed materials, because of the negative connotation associated with
that term.

B4.3 Discussion and Response to Comments

LLW Compact approval: LLW Compact approval is not required for disposal of
waste, from processing alternate feed material, under the proposed guidance,
since such wastes would not be LLW and thus not under the purview of Compacts.
The purpose of the proposed guidance is to ensure that processing of alternate
feed materials would only be permitted if the resulting wastes meet the
definition of 1le.(2) byproduct material. Processing of feed material that
would not result in 11e.(2) byproduct material would not be permitted, under
the proposed guidance.

Prior commitment to take title: Prior commitment, by DOE or the State in
which the tailings impoundment is located, to take title to.a disposal site
after closure, is not needed. The purpose of the proposed guidance is to
ensure that processing of alternate feed materials would only be permitted if
the resulting wastes meet the definition of 11e.(2) byproduct material. DOE
(or another Federal agency designated by the President) is required, under
Section 83 of the AEA, to take title to such a site.

Use of the term "waste": We agree that the term "waste" should not used to
describe alternate feed materials. If material can be used in accordance with
the proposed guidance to recover source material, it is not waste. However,
some material, from which source material could be recovered, would
nevertheless meet the definition of hazardous or mixed waste, under EPA
regulations. The proposed guidance would not allow such material to be
processed in a licensed mill.
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C1.0 Comments Applicable to Parts A and B

C1.1 Commenters

Utah Chapter Sierra Club (8-1)
Office of the Governor, State of Wyoming (11-4)
American Mining Congress (14-1, 14-3)
Utah Department of Environmental Quality (20-1, 21-1, 21-14)
John Darke (22-1)

C1.2 Summary of Issues

Two commenters expressed general views related to, both of the guidance
documents. The Utah Chapter Sierra Club opposed the use of tailings
impoundments as disposal sites for materials imported from other locations.
The commenter indicated that the problems found at existing sites should not
be increased for the benefit of the mill owner. Utah indicated that
rulemaking, rather than issuance of guidance, is the appropriate mechanism to
institute the practices discussed in the proposed guidance documents.

John Darke questioned whether the guidance would apply only to future actions
or would also be used to exonerate past actions. He also asked what written
guidance, in each case, did the NRC use for reviewing and accepting license
amendments for such disposal and processing activities.

There were several specific comments directed at both Part A and B of the FRN.
Wyoming stated that the guidance should more clearly establish how material is
to be characterized and should require independent testing and verification.
AMC objected to the "definitional" approach to regulation of radioactive
material and stated that NRC should develop broader and more flexible
policies, to allow more material to be disposed in tailings impoundments.

Utah stated that DOE should sign off on any change in disposal practices at
mills.

CI.3 Discussion and Response to Comments

Use of tailings impoundments: We disagree with the Sierra Club in that most
tailings impoundments are excellent sites for disposal of high-volume,
low-activity radioactive waste.

Rulemaking: The NRC staff does not consider the proposed guidance, with the
possible exception of the definition of ore, to fall within the scope of
rulemaking. The proposed guidance provides the staff with procedures for
implementin.g existing regulations. As stated in the Staff Analysis
accompanying Part B, the staff concluded that the time and resources required
for a separate rulemaking on the definition of ore are not justified, but that
the definition will be added when Part 40 is next revised.

Applicability of guidance: Although the guidance is intended to apply to
future actions, it draws on, and revises, past and existing NRC policies and
practices. Past NRC actions were taken under policies and practices in effect
at the time they were taken.
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Characterization of material: Both guidance documents require conclusions
that are based on required characterization. The presentation of technical
implementation criteria and other details related to characterization is
beyond the scope of this guidance.

Scope of guidance: The guidance documents address disposal and processing of
off site material. The basis for limiting the policy was discussed in the
Staff Analyses. NRC must work within the existing legislative mandates and
regulatory framework. The Staff Analysis in Part A of the FRN discusses the
general position taken by NRC staff.

DOE approval: As noted in Section 6.2 of the Staff Analysis of Part A of the
FRN, there was considerable discussion between NRC and DOE during the
development of the proposed guidance for disposal of non-11e.(2) byproduct
material. Additionally, Item 9 of the guidance has been revised to include a
concurrence by the State or DOE, within 120 days.

Prior commitment, by DOE, to take title to a disposal site that has processed
alternate feed material, is not needed. DOE (or another Federal agency
designated by the President) is required, under Section 83 of the AEA, to take
title to such a site.
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NUCLEAR REGULATORY COMMISSION

Uranium Mill Facilities, Notice of Two Guidance Documents:
Final Revised Guidance on Disposal of Non-Atomic Energy Act of 1954,

Section Ile.(2) Byproduct Material in Tailings Impoundments;
Final Position and Guidance on the Use of Uranium Mill Feed

Materials Other Than Natural Ores

AGENCY: Nuclear Regulatory Commission.

ACTION: Notice of final guidance.

SUMMARY: The U.S. Nuclear Regulatory Commission has finalized two uranium
mill licensing guidance documents after consideration of comments received in
response to a request for public comment in a Federal Register notice
published May 13, 1992 (57 FR 20525). Only minor changes were made to the
proposed guidance documents titled, "Revised Guidance on Disposal of
Non-Atomic Energy Act of 1954, Section lle.(2) Byproduct Material in Tailings
Impoundments" and "Position and Guidance on the Use of Uranium Mill Feed
Materials Other Than Natural Ores."

ADDRESSES: Copies of the comments and the NRC staff responses, as well as
SECY-91-243, can be examined at the Commission's Public Document Room at
2120 L Street NW. (lower level), Washington DC.

FOR FURTHER INFORMATION CONTACT: Myron Fliegel, Office of Nuclear Material
Safety and Safeguards, U.S. Nuclear Regulatory Commission, Washington, DC
20555; telephone (301) 415-6629.

SUPPLEMENTARY INFORMATION:

Final Revised Guidance on Disposal of Non-Atomic Energy Act of 1954,
Section 11e.(2) Byproduct Material in Tailings Impoundments

1. In reviewing licensee requests for the disposal of wastes that have
radiological characteristics comparable to those of Atomic Energy Act (AEA) of
1954, Section Ile.(2) byproduct material [hereafter designated as "11e.(2)
byproduct material'] in tailings impoundments, staff will follow the guidance
set forth below. Since mill tailings impoundments are already regulated under
10 CFR Part 40, licensing of the receipt and disposal of such material
[hereafter designated as "non-lle.(2) byproduct material'"] should also be
done under 10 CFR Part 40.

2. Radioactive material not regulated under the AEA shall not be
authorized for disposal in an 11e.(2) byproduct material impoundment.

1"non-1 e.(2) byproduct material" as used here is simply an encompassing term for
source, special nuclear, and 1 le.(1) byproduct materials.
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3. Special nuclear material and Section 11e.(1) byproduct material waste
should not be considered as candidates for disposal in a tailings impoundment,
without compelling reasons to the contrary. If staff believes that such
material should be disposed of in a tailings impoundment in a specific
instance, a request for approval by the Commission should be prepared.

4. The 11e.(2) licensee must demonstrate that the material is not
subject to applicable Resource Conservation and Recovery Act (RCRA)
regulations or other U.S. Environmental Protection Agency (EPA) standards for
hazardous or toxic wastes prior to disposal. To further ensure that RCRA
hazardous waste is not inadvertently disposed of in mill tailings
impoundments, the 1le.(2) licensee also must demonstrate, for waste containing
source material, as defined under the AEA, that the waste does not also
contain material classified as hazardous waste according to 40 CFR Part 261.
In addition, the licensee must demonstrate that the non-lie.(2) material does
not contain material regulated under other Federal statutes, such as the Toxic
Substances Control Act. Thus, source material physically mixed with other
material, would require evaluation in accordance with 40 CFR Part 261, or
40 CFR Part 761. (These provisions would cover material such as:
characteristically hazardous waste; listed hazardous waste; and
polychlorinated biphenyls.) The demonstration and testing should follow
accepted EPA regulations and protocols.

5. The 11e.(2) licensee must demonstrate that there are no Comprehensive
Environmental Response, Compensation and Liability Act issues related to the
disposal of the non-11e.(2) byproduct material.

6. The 11e.(2) licensee must demonstrate that there will be no
significant environmental impact from disposing of this material.

7. The 11e.(2) licensee must demonstrate that the proposed disposal will
not compromise the reclamation of the tailings impoundment by demonstrating
compliance with the reclamation and closure criteria of Appendix A of 10 CFR
Part 40.

8. The 1le.(2) licensee must provide documentation showing approval by
the Regional Low-Level Waste Compact in whose jurisdiction the waste
originates as well as approval by the Compact in whose jurisdiction the
disposal site is located.

9. The Department of Energy (DOE) and the State in which the tailings
impoundment is located, should be informed of the Nuclear Regulatory
Commission findings and proposed action, with a request to concur within 120
days. A concurrence and commitment from either DOE or the State to take title
to the tailings impoundment after closure must be received before granting the
license amendment to the 1le.(2) licensee.

10. The mechanism to authorize the disposal of non-11e.(2) byproduct
material in a tailings impoundment is an amendment to the mill license under
10 CFR Part 40, authorizing the receipt of the material and its disposal.
Additionally, an exemption to the requirements of 10 CFR Part 61, under the
authority of § 61.6, must be granted. (If the tailings impoundment is located
in an Agreement State with low-level waste licensing authority, the State must
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take appropriate action to exempt the non-1le.(2) byproduct material from
regulation as low-level waste.) The license amendment and the § 61.6
exemption should be supported with a staff analysis addressing the issues
discussed in this guidance.

Final Position and Guidance on the Use of Uranium Mill
Feed Material Other Than Natural Ores

Staff reviewing licensee requests to process alternate feed material
(material other than natural ore) in uranium mills should follow the guidance
presented below. Besides reviewing to determine compliance with appropriate
aspects of Appendix A of 10 CFR Part 40, the staff should also address the
following issues:

1. Determination of whether the feed material is ore.

For the tailings and wastes from the proposed processing to qualify as
1le.(2) byproduct material, the feed material must qualify as "ore." In
determining whether the feed material is ore, the following definition of ore
must be used:

Ore is a natural or native matter that may be mined and treated for the
extraction of any of its constituents or any other matter from which source
material is extracted in a licensed uranium or thorium mill.

2. Determination of whether the feed material contains hazardous waste.

If the proposed feed material contains hazardous waste, listed under
subpart D §§ 261.30-33 of 40 CFR (or comparable RCRA authorized State
regulations), it would be subject to EPA (or State) regulation under RCRA. To
avoid the complexities of NRC/EPA dual regulation, such feed material will not
be approved for processing at a licensed mill. If the licensee can show that
the proposed feed material does not contain a listed hazardous waste, this
issue is resolved.

Feed material exhibiting only a characteristic of hazardous waste
(ignitable, corrosive, reactive, toxic) would not be regulated as hazardous
waste and could therefore be approved for recycling and extraction of source
material. However, this does not apply to residues from water treatment, so
acceptance of such residues as feed material will depend on their not
containing any hazardous or characteristic hazardous waste. Staff may consult
with EPA (or the State) before making a determination of whether the feed
material contains hazardous waste.

3. Determination of whether the ore is being processed primarily for
its source-material content.

For the tailings and waste from the proposed processing to qualify as
11e.(2) byproduct material, the ore must be processed primarily for its
source-material content. There is concern that wastes that would have to be
disposed of as radioactive or mixed waste would be proposed for processing at
a uranium mill primarily to be able to dispose of it in the tailings pile as
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1le.(2) byproduct material. In determining whether the proposed processing is
primarily for the source-material content or for the disposal of waste, either
of the following tests can be used:

a. Co-disposal test: Determine if.the feed material would be approved
for disposal in the tailings impoundment under the "Final Revised Guidance on
Disposal of Non-Atomic Energy Act of 1954, Section 11e.(2) Byproduct Material
in Tailings Impoundments," or revisions or replacements to that guidance. If
the material would be approved for disposal, it can be concluded that if a
mill operator proposes to process it, the processing is primarily for the
source-material content. The material would have to be'physically and
chemically similar to 1le.(2) byproduct material and not be subject to RCRA or
other EPA hazardous-waste regulations, as discussed in the guidance.

b. Licensee certification and justification test: The licensee must
certify under oath or affirmation that the feed material is to be processed
primarily for the recovery of uranium and for no other primary purpose. The
licensee must also justify, with reasonable documentation, the certification.
The justification can be based on financial considerations, the high uranium
content of the feed material, or other grounds. The determination that the
proposed processing is primarily for the source material content must be made
on a case-specific basis.

If it can be determined, using the aforementioned guidance, that the
proposed feed material meets the definition of ore, that it will not introduce
a hazardous waste not otherwise exempted, and that the primary purpose of its
processing is for its source-material content, the request can be approved.

Dated at Rockville, Maryland, this th day of August 1995.
For the Nuclear Regulatory Commission.

Joseph J. Holonich, Chief
High-Level Waste and Uranium Recovery

'Projects Branch
Division of Waste Management
Office of Nuclear Material Safety

and Safeguards
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

November 19, 1998

MEMORANDUM TO:

FROM:

SUBJECT:

Joseph J. Holonich, Chief
Uranium Recovery Branch
Division of Waste Management, NMSS

Myron Fliegel
Senior Project Man
Uranium Recove hran
Division of Waste Management, NMSS

DIFFERING PROFESSIONAL VIEW ON COMMISSION PAPER TITLED:
USE OF MILL TAILINGS IMPOUNDMENTS FOR THE DISPOSAL OF
WASTE OTHER THAN 11 E.(2) BYPRODUCT MATERIAL AND
REVIEWS OF APPLICATIONS TO PROCESS MATERIAL OTHER THAN
NATURAL URANIUM ORES

Please find attached my Differing Professional View (DPV) on the subject Commission Paper. I

request that the DPV be attached to the Commission Paper.

Attachment: DPV

Attachment 5



November 19, 1998

DIFFERING PROFESSIONAL VIEW ON COMMISSION PAPER TITLED:
"USE OF MILL TAILINGS IMPOUNDMENTS FOR THE DISPOSAL OF

WASTE OTHER THAN 11 E.(2) BYPRODUCT MATERIAL
AND REVIEWS OF APPLICATIONS TO PROCESS MATERIAL

OTHER THAN NATURAL URANIUM ORES"

Myron Fliegel
Senior Project Manager

Uranium Recovery Branch, DWM, NMSS

I have reviewed the Commission Paper that this Differing Professional View is attached to and I
disagree with some of the conclusions and recommendations in that paper. Furthermore, I
believe that the Commission Paper does not adequately document the history of these issues,
including the considerable controversy involved and the resulting difficulty the staff and the
Commission had in developing the current guidance. The guidance attempted to balance the
desire to allow disposal of material other than 1 le.(2) byproduct material and processing of
alternate feed material with the legitimate concerns of all interested parties, including those
outside the milling community.

Development of NRC Guidance documents

SECY-91-243, August 7, 1991, was the result of several years of staff effort to develop guidance
on the issue of allowing the disposal of waste other than 1 le.(2) byproduct material in tailings
impoundments. In developing the guidance, the staff consulted and corresponded with the U.S.
Department of Energy (DOE) over the course of several years to obtain its views on the
acceptability of various types of wastes that could disposed of in uranium tailings
impoundments. The guidance proposed in SECY-91-243 was consistent with DOE's views, as
documented in DOE letters dated November 16, 1990, December 24, 1990, and January 23,
1991. The guidance was developed in part because of the staffs' belief that it would be in the
nation's interest to allow the use of mill tailings impoundments for the disposal of non-1 le.(2)
wastes.

The September 20, 1991 SRM required the staff to revise the guidance to 1) require explicit
approval of low-level waste (LLW) Compacts, and 2) address the need for an exemption from
Part 61. The Commission directed the staff to publish the revised guidance in the Federal
Register for public comment. By memorandum dated October 24, 1991, the staff provided the
Commission with its revised guidance and its proposed Federal Register notice.

Secy-91-347, October 25, 1991, requested Commission approval of proposed guidance to allow
processing in a licensed mill of material other than natural ore. The December 3, 1991 SRM
approved publishing the guidance for comment and directed the staff to prepare a single Federal
Register notice containing both guidance documents.

By memorandum dated March 27, 1992, the staff transmitted its proposed Federal Register
notice to the Commission. COMSECY-92-007, April 30, 1992, approved the Federal Register
notice, with minor revisions. The guidance was published in the Federal Register on May 13,



1992. Twenty-four letters of comment were received on the guidance. In addition to comments
from industry and environmental groups, comments were received from the Wyoming
Governor's office, State agencies in Colorado, Texas, Utah, and Washington, and a U.S.
Congressman.

The comments that were received varied significantly in the views expressed. Several
commenters indicated that the guidance provided too much flexibility, while others believed it
was too restrictive. Some commenters supported the guidance, while others thought it needed
major modifications. The staff analyzed all the comments and revised the guidance. SECY-95-
211, August 15, 1995 requested Commission approval of the revised guidance. The
September 1, 1995 SRM approved the guidance, which was then published in the Federal
Register on September 22, 1995.

One of the reasons for briefly summarizing the history of the non-1 le.(2) byproduct material
disposal and alternate feed material guidance documents is to emphasize the considerable
effort that went into developing and finalizing the guidance. The issues involved are complex
and the divergent views of all the interested parties need to be considered. I believe that before
revising the guidance because of comments from one interest group, much more analysis of the
issues and possible consequences of revisions, are needed. In the sections that follow, I have
tried to identify some of the concerns and issues that need to be considered. A more thorough
analysis than I was able to perform in the limited time available to me would likely identify more
issues.

Excluded Material

The guidance on non-1 le.(2) disposal precludes disposal of several categories of material,
including material regulated under the Solid Waste Disposal Act, the Toxic Substance Control
Act, and the Comprehensive Environmental Response, Compensation, and Liability Act, and
radioactive material not regulated under the Atomic Energy Act (AEA) of 1954. The
Commission Paper states that the basis for the prohibitions is the ability of the long-term
custodian to accept the site upon license termination. The major concern identified is that of
dual regulation of the site after license termination. The Commission Paper argues that NRC
need not be concerned with allowing these materials into tailings impoundments, and the
resulting dual regulation issues, if the long-term custodian will agree to accept the site. Since
the guidance requires an acceptance by the long-term custodian, it is argued that the specific
prohibitions are not needed.

There are, however, several problems with this approach:

DOE's position on acceptable material was documented in correspondence to NRC and
the guidance was written to be consistent with that. DOE formulated its position after
several years of consideration. Before considering revisions to the guidance, NRC
should elicit DOE's views. However, it should be recognized that DOE will incur costs
just to reconsider this issue. DOE staff involved in the earlier dialogues with NRC may
no longer be available or may have to spend time to refamiliarize themselves with the
issues. DOE staff that did not participate in that earlier dialogue would have to review
the old material before beginning to reconsider the earlier DOE position. Once
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appropriate DOE staff have familiarized themselves with the issues involved, the process
of reconsidering the earlier DOE positions could be initiated. That process, leading to
either new DOE positions or affirmation of previous positions, could involve considerable
DOE effort. I therefore suggest that, before NRC even considers this approach,
discussion with DOE be initiated.

If, after reconsidering the issue, DOE were to decide that it will continue to preclude

material that could result in dual regulation, removing items 2, 4, and 5 from the NRC
guidance would not help licensees. Instead of having to deal only with NRC on requests
for disposal of non-i 1 e.(2) material, licensees would also have to obtain approval from
DOE. Furthermore, DOE would have to prepare its own guidance to its staff to deal with
requests from NRC licensees.

The approach proposed in the Commission Paper puts a significant burden on DOE to

review specific applications for disposal and determine if it will accept the material
proposed. Even if DOE were to determine that it should continue to preclude the
disposal of the types of material precluded in the current guidance, it would still have to
review applications to ensure that the material proposed for disposal does not contain
prohibited material. Under the current guidance, NRC performs that review, which is
appropriate for a regulatory agency. The concurrence required under item 9 of the
current guidance does not require DOE to perform a detailed review of licensee
information. It is there for two reasons: 1) for NRC to ensure that the long-term
custodian is aware of the specific non-1 le.(2) disposal and agrees to accept the tailings
impoundment after closure, and 2) to allow the long-term custodian the opportunity to
reject the proposed disposal. The review that DOE would perform to provide that
concurrence could rely on the NRC staff review and documentation and need not be at
the level of detail of NRC's review.

Regardless of the long-term custodian's position on accepting a site subject to dual

regulation, there are reasons why NRC should not accept such a situation if at all
possible. One reason is that there is likely to be a need to expend additional NRC
resources on a tailings site subject to dual regulation. Staff experience with tailings sites
in Wyoming and Utah on issues related to ground water contamination and cleanup,
which are subject to concurrent jurisdiction, is that considerable staff resources can be
spent interacting with State agencies. It is unlikely that issues related to disposal of the
materials proposed will involve less staff resources interacting with appropriate State and
Federal agencies. Additionally, the Commission Paper acknowledges that NRC would
have the additional burden of determining, with the help of the long-term custodian, what
additional funds would need to be added to the long-term care fund for material
regulated by others.

The potential for conflicts between requirements for 1 le.(2) disposal and disposal of

materials currently excluded by the guidance needs to be considered. The current
guidance (in item 10) directs the staff to issue an exemption, under 10 CFR 61.6, to the
requirements in Part 61 to preclude such conflicts between 1 le.(2) byproduct material
and LLW disposal requirements. Conflicts between regulatory requirements for 1 le.(2)
byproduct material disposal and other waste disposal, regulated by other agencies, may
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not be so easily resolved. Furthermore, even if it were determined that there are no
conflicts under current regulations, there is a potential for such conflicts in the future, as
regulations are revised. As an example, a State could try to circumvent an NRC decision
on a tailings site containing material not regulated by the Federal government, by writing
or revising its regulations governing that material.

Approval by LLW Compacts

The guidance on non-1 1e.(2) disposal requires the licensee to obtain approval of the LLW
Compact in whose jurisdiction the waste originates as well as the Compact in whose jurisdiction
the disposal site is located. The Compact approval requirement was not originally proposed by
the staff in SECY-91-243, but was added to the guidance at direction of the Commission.
However, staff recognized that it was appropriate because of the legal status of the waste (i.e.,
as LLW) that the guidance would apply to.

Even if LLW Compacts are not currently functioning well, the legal status of the material has not
changed, nor has jurisdiction been taken from the Compacts. Additionally, at a public meeting
held in August 1998 in Denver, the Executive Director of the Rocky Mountain Low-Level
Radioactive Waste Compact Board emphasized that Compact's jurisdiction with regard to LLW
disposal and stated its strong support for the requirement, in the guidance, of LLW Compact
approval.

Notwithstanding the industry's desire to avoid having to get Compact approval for disposal of
LLW in tailings impoundments, the Commission may not have the legal authority to allow such
disposals under current law. For these reasons, I conclude that the requirement for Compact
approval should remain in the guidance.

Alternate Feed

In preparing the guidance on the use of alternate feed material, the staff was attempting to
balance two potentially conflicting goals. On the one hand, the staff wanted to allow licensees
the ability to process any material that had reasonably recoverable quantities of uranium. On
the other hand, the staff realized the potential for abuse of a policy that allowed material that
would otherwise have to be disposed of as radioactive waste and at considerable expense, to
be processed for uranium, with the bulk of the material going into the tailings impoundment as
1 le.(2) byproduct material. This potential abuse has been referred to as "sham disposal" or,
probably more accurately, as "sham processing." As almost any earthen material will contain
some uranium, if licensees were allowed to process any material "for its uranium" there would
be no way to preclude what essentially could become a LLW disposal facility.

The staff guidance attempted to prevent sham processing in the following way. The definition of
1 le.(2) byproduct material requires that the ore be processed "primarily for its source material
content." Licensees would not engage in sham processing if the remaining wastes could not be
disposed of in the tailings impoundment as 1 le.(2) byproduct material. However, Part 40 does
not contain a definition of "ore" as used in the definition of 1 le.(2) byproduct material. The staff
guidance therefore provided a very broad definition of ore that could be applied to virtually any
material brought to a mill for processing. It attempted to prevent sham processing by
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V.

considering whether the material was being processed primarily for its source material content.
The guidance identified two methods for a licensee to show that the processing was primarily for
the source material content of the alternate feed material, thus allowing the waste to be
disposed of in the tailings impoundment as 1 le.(2) byproduct material. The licensee could
propose either method.

The first method, the "Co-disposal test," essentially stated that if the material would be allowed
to be directly disposed of in the tailings impoundment, then the licensee's request to process it
for uranium was clear evidence, in and of itself, that the licensee was processing for the source
material content.

The second method is the "Licensee certification and justification test." This method requires a
certification under oath that the feed material is to be processed primarily for the recovery of
uranium and documentation to justify the certification. The method of justification is left to the
licensee and does not necessarily have to be based on financial considerations. In some
instances, the justification can be relatively straightforward. For example, there have been
some requests to process material with uranium concentrations of over 3 percent, with some of
the material ranging up to 65 percent uranium. Natural ore that has been processed in
American mills typically contained only a few tenths of a percent of uranium. The high uranium
content of the material can be used to justify that the processing is primarily for the source
material.

A justification, based on financial considerations can easily be made if the licensee pays for the
alternate feed material. However, if the mill operator is to be paid to accept the material, if the
material would otherwise have to be disposed of at considerable expense, and if the material
contains only low concentrations of uranium, a legitimate concern is that the processing is being
proposed to skirt LLW disposal requirements, i.e., it is sham processing. The justification
requirement in the guidance forces the licensee to address this concern.

The Commission Paper recommends that the staff be allowed to remove considerations of
economics currently in the guidance and that the Commission vacate the April 12, 1993
Presiding Officer's decision in LBP-93-7. As discussed above, the guidance does not require a
financial test. What the Commission Paper apparently is attempting to do is to remove the
requirement that a licensee justify that material proposed for processing is to be processed
primarily for its source material. If the Commission removes the justification requirement it will,
in effect, be sanctioning sham processing. I therefore recommend that the Commission direct
the staff to retain the justification requirement in the guidance.

Proposed Resolution

Although I have presented a differing view on the industry's request to revise the two guidance
documents discussed in the Commission Paper, it is my opinion that uranium mill tailings
impoundments are excellent places to dispose of low activity radioactive material. Most of the
staff involved in developing the guidance shared the view that it would be in the best interest of
the nation to allow use of the excess disposal capacity in tailings impoundments for other
radioactive earthen waste. In developing the guidance we tried to accomplish that objective.
However, it became apparent to us that the conflicting laws, regulations, and jurisdictional

-5-



authorities of various programs prevented us from doing anything more than the current
guidance allows. At that time we concluded that we could not allow other material to be
disposed of in tailings impoundments nor simplify the process without new legislation. I continue
to hold that view. However, the legislation that would be needed to allow disposal of a far
greater variety of non-1 le.(2) material in tailings impoundments need not be very complex nor
lengthy. As an example, an addition to the AEA along the following lines may be all that is
needed:

Earthen material and building and construction debris, including hazardous material that
would otherwise be regulated under the Solid Waste Disposal Act, contaminated with
radionuclides of the uranium or thorium decay chain and of comparable activity to that
already in the tailings pile, can be disposed of at a licensed uranium mill tailings
impoundment; provided that the requirements promulgated in conformance with Sec. 84
of the AEA are met. Material disposed of in uranium mill tailings impoundments under
this provision shall be deemed to be byproduct material, as defined in Sec. I1e. (2) of the
AEA.

Such legislation would allow NRC to approve disposal of much of the radiologically
contaminated earthen material currently presenting disposal problems, without the need for
approvals by DOE, Compacts, or States. Furthermore, the problem of dual regulation would be
eliminated. Finally, the concern regarding licensee justification that alternate feed material will
be processed primarily for its source material should be resolved, since most candidate feed
material could be disposed of directly into the tailings pile, thus meeting the "co-disposal test."

I therefore suggest that NRC propose legislation, along the lines identified above, to address this
problem. If Congress is indeed interested in solving this problem, the solution it is not very
difficult.

-6-



r .

OFF

SE

UNITED STATES
.• NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555

September 20, 1991

ICE OF THE

CRETARY

MEMORANDUM FOR: James M. Taylor
Executive Director for Operations

Harold R. Denton, Director
Office, Gove;nmental and Public Affairs

FROM: John C_ Hoy ct ing Secretary

SUBJECT: SECY- Y1-243 - DISPOSAL OF MATERIAL OTHER
THAN ATOMIC ENERGY ACT OF 1954, AS AMENDED,
SECTION 11e. (2) BYPRODUCT MATERIAL INTO
URANIUM MILL TAILINGS' IMPOUNDMENTS

This is to advise you that the Commission (with all Commissioners
agreeing) has approved the following actions in regard to the
revised guidelines proposed in SECY-91-243:

One issue not addressed in the policy guidance is the role
of the Regional LLW compacts. Inasmuch as the kind of
material under consideration is within the purview of the
States under the Low Level Radioactive Waste Policy
Amendments Act of 1985 (LLRWPAA), the explicit approval of
both the originating and the receiving Compact should be
obtained if the waste is going anywhere but a designated
Regional facility. Although this is not specifically a
health and safety issue, it is an issue that could cause
problems for the licensee.and perhaps interfere with
ultimate reclamation of the tailings. The policy should be
revised to include a requirement that the licensee's
submittal provide evidence of the Compact's approval of the
proposed disposal.

In view of the fact that low-level waste containing source
material is classified as Class A waste under 10 CFR Part
61, staff's conclusion that licensing the disposal of such
material received from others under the mill operator's Part
40 license without justifying and granting an exemption from
Part 61 needs to be explained. Specifically, the discussion
in Section 6.4 of Enclosure 4 should be expanded to include
the explanation. Because of the current sensitivity of this

SECY NOTE: DUE TO A PENDING DECISION RELATED TO THIS MATTER
IN THE STATE OF WASHINGTON, SECY WILL MAKE THIS
SRM AND SECY-91-243 PUBLICLY AVAILABLE WHEN THE
FINAL SRM IS ISSUED

Attachment 6



issue and the importance of the precedent being set to the
national low-level waste efforts, the Commission would like
to see the explanation and modifications to Section 6.4
before publication.

After making the revisions indicated above and after Commission
review of Section 6.4, the staff should publish the revised
policy guidance and staff analysis in the Federal Register notice
for public comment.

(EDO) (SECY Suspense: 10/11/91)

The staff should seek the comments of the Agreement States and
LLW compacts on the FRN once published.

After receiving public comment the staff should provide the
Commission with an analysis of the comments and any recommended
modifications to the guidance.

(EDO) (SECY Suspense: 3/1/92)

cc: The Chairman
Commissioner Rogers
Commissioner Curtiss
Commissioner Remick
OGC
OIG
ACNW



Draft Revised "Guidance on Disposal of Atomic Energy Act Non-Section 11e.(2)
Byproduct Material in Tailings Impoundments" if Staff Recommendations Are Approved

The mechanism to authorize the disposal of material other than Atomic Energy Act of 1954,
Section 1 le.(2) byproduct material (hereafter designated as non-1 le.(2) byproduct material1) in
a uranium mill tailings impoundment is an amendment to the mill license under 10 CFR Part 40,
authorizing the receipt of the material and its disposal. The 1 le.(2) licensee shall submit an
environmental report meeting the requirements of 10 CFR 51.45 in support of its license
amendment request.

If the 1 le.(2) licensee is seeking approval to accept for disposal materials regulated under the
Resource Conservation and Recovery Act, the Toxic Substance Control Act, or the
Comprehensive Environmental Response, Compensation and Liability Act, the licensee should
obtain the necessary permits(s) or an exemption to such permit(s) from the appropriate
regulatory agency(ies), in addition to receiving from NRC the necessary approval under 10 CFR
Part 40. If the requirements for disposal of such material are more stringent than those required
in Part 40, then NRC would view those as adding conservatism to the design. If the Part 40
requirements are more conservative, NRC would still require that its regulations are met.
Through this approach, NRC believes that any conflicts between the different regulatory
requirements could be handled. In the rare instances where the State imposed requirements
would conflict with NRC's responsibilities to fulfill UMTRCA, NRC would rely on Federal
preemption to avoid such conflicts. However, as NRC has successfully done at mill sites
currently undergoing regulation, it would hope to cooperatively work with States. Such
cooperative arrangements in the States of New Mexico and Wyoming have allowed current mills
to move toward reclamation and license termination. As such, NRC's willingness to work with
individual States who are cooperative to achieving sound resolution to waste issues should
avoid any conflicts as long as individual States exhibit the reasonableness NRC has found in
past work on areas where concurrent jurisdiction was present.

In reviewing licensee requests for the disposal of wastes that have radiological characteristics
comparable to those of 1 le.(2) byproduct material in tailings impoundments, staff will follow the
guidance set forth below. Since mill tailings impoundments are already regulated under 10 CFR
Part 40, licensing of the receipt and disposal of non-1 le.(2) byproduct material should also be
done under 10 CFR Part 40.

1. Only those non- lie.(2) byproduct materials with physical and chemical characteristics
similar to those of 1 le.(2) byproduct material present in tailings impoundments and
containing the primordial element(s) (uranium and/or thorium) and their daughter elements
as the only radionuclides present, can be approved for disposal.

2. Special nuclear material and Section 11e.(1) byproduct material waste should not be
considered as candidate for disposal in tailings impoundments, without compelling reasons

1 "Non- lIe.(2) byproduct material" as used here is simply an encompassing term

for source, special nuclear, and 1 ie.(1) byproduct material.
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to the contrary. If staff believes that disposal of such material in a tailings impoundment in a
specific instance is acceptable, such approval will only be granted after review by the
Commission.

3. The 11 e.(2) licensee must demonstrate that the material proposed for disposal will not
modify the physical or chemical characteristics of the material already present in the tailings
impoundment and that the proposed disposal will not compromise the reclamation of the
tailing impoundment in accordance with the reclamation and closure criteria of Appendix A
of 10 CFR Part 40.

4. A concurrence and commitment from the long-term custodian (either the Department of
Energy (DOE) or the State in which the tailings impoundment is located) to take title to the
tailings impoundment including associated non-1 le.(2) product materials after closure must
be received before granting the license amendment to the 1 le.(2) license. The licensee
should inform DOE and the State in which the tailings impoundment is located, of the U.S.
Nuclear Regulatory Commission findings and approved action.

5. If the licensee proposes to dispose of low-level waste in the tailings impoundment the
licensee must certify that the disposal of low-level waste under these criteria does not
require a license under 10 CFR Part 61, as long as such disposal is in accordance with
these criteria and adhere to the criteria in Appendix A of 10 CFR Part 40.

Attachment 7
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TINITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judge
James P. Gleason, Presiding Officer

LBP-93-7
"93 AP,1 12 993

OEVDAPR 18 19

In the Matter of

UMETCO MINERALS CORPORATION

(Source Materials License
No. SUA-1358)

))
)
)
)
)
)
)

Docket No. 40-08681-MLA

ASLBP No. 92-666-01-MLA

April 12, 1993

I

INITIAL DECISION

This proceeding concerns itself with objections by the

State of Utah (State) to the Nuclear Regulatory Commission

(NRC) issuance of a license amendment to UMETCO Minerals

Corporation (UMETCO or Licensee).' Under UMETCO's license,

uranium milling and waste disposal processes are conducted

at the Company's White Mesa Mill facilities in Blanding,

Utah. An informal hearing on the license amendment under

NRC's Subpart L procedures was granted to the State and a

'State of Utah, Request for Hearing and Request for Action
(July 2, 1992).

c?304140156 930412
PDR ADOCK 04008681
C PDR
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Presiding Officer designated to adjudicate the

controversy.'

I. BACKGROUND

On January 18, 1989, UMETCO submitted a license

amendment application to perform plant processing tests on

approximately 600 wet tons of feed material at the Mill.

The stated purpose of the testing was to determine if UMETCO

could economically process the material for its uranium

content with tailings resulting from the process to be

disposed in the Mill's impoundment. The feed material,

obtained from the Teledyne Wah Chang Albany Company (TWCA),

originated from the processing of ore to recover zirconium

at TWCA's facilities in Albany, Oregon.

Prior to the filing of UMETCO's application, the State

of Utah, an Agreement State, had been consulting with NRC

officials concerning the disposal of contaminated wastes in

uranium mill tailings ponds at active mills, and had

notified UMETCO of its apprehension.' The State's major

concern involves the possibility that UMETCO, instead of

2B. Paul Cotter, Chief Administrative Judge, 'ASLBP,
DesigTtion of Presiding Office:- (July 20, 1992); see
Presiding Officer, Memorandum and Order (August 5, 1992).

3UMETCO's application noted the 600 tons as being less than
10% of the source material still available from TWCA for
processing. Hearing File, Attachment 1.

4Hearing File, Attachments 3 and 4.
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pursuing its avowed purpose of reprocessing for uranium, is

actually engaging in the disposal of low-level radioactive

waste. Under its agreement, the State has regulatory

jurisdiction over all low-level radioactive waste materials

or other wastes going into such facilities.S

From January 1989 to April 1992, NRC Staff personnel at

Region IV and Headquarters wrestled with UMETCO's license

application and the policy questions raised by a State of

Utah claim of possible jurisdiction over the material. The

critical issue in the Staff's view was whether tailings

resulting from UMETCO's processed material could qualify as

byproduct material under Section lle(2) of the Atomic Energy

Act of 1954, as amended (AEA). See Hearing File, Attachment

8, at 2. In the Uranium Mill Tailings Radiation Control Act

of 1978 (UNTRCA), the AEA was amended, adding a new category

to the definition of byproduct material, to cover the

tailings or wastes produced from ore processed primarily for

its source material content. 6 If the tailings from the

SAttachment 2.

'Certain terms have important special meanings in the

context of UMTRCA considerations:

"le. The term byproduct material means ... (2)
the tailings or wastes produced by the extraction
*or concentration of uranium or thorium from any
ore processed primarily for its source material
content."

The term "source material" has two definitions under
NRC regulations. Care must be taken not to confuse them.
As defined in 10 C.F.R. S 40.4, "source material" means:
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material in question here are byproduct material, NRC's

jurisdiction is clear under the Atomic Energy Act and it

could authorize the materials tailings to be placed in the

mill's impoundment. To resolve any uncertainties, the Staff

brought the matter before the Commission and issued new

proposed licensing guidance for public comment.7

The Cdmmission notified the Staff it had no objection to

the UMETCO license amendment provide'd the amendment met the

proposed guidance criteria. The Stalff, determining the

criteria had been met, issued the license amendment and

authorized UMETCO's plant testing of the material.8 The

State then filed its hearing request'.

Pursuant to 10 C.F.R. S 2.1231,: a hearing file has been

made available by the Staff, a prehearing cbnference and

site visit to view the White Mesa Mill facility and material

(1) Uranium or thorium, or any combination
thereof, in any physical or chemical form or (2)
ores which contain by weight one-twentieth of one
percent (0.05%) or more of: (i) Uranium, (ii)
thorium or (iii) any combination thereof. Source
material does not include special nuclear
material.

Thus, in this case, "source material" could mean both the
ore (containing at least 0.05% uranium) from which UMETCO
plans to extract uranium and tie uranium itself. To avoid
confusion, in this decision, tae term "source material ore"
means the former.

7Hearing File, Attachment 8, Taylor to Commission

(April 16, 1992); 57 Fed. Reg. 20525, 20530 (May 13, 1992).

Old., Attachment 9, Chilk to Taylor (May 13, 1992);

Attachment 10, Hall to UMETCO (June 2, 1992).
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was conducted by the Presiding Officer, and presentations by

the parties have been timely filed. 9

II. DISCUSSION

1. The State of Utah argues that a proper analysis of

the feed material is fundamental to determine which

governmental entity has regulatory jurisdiction. Asserting

the State's regulatory control over solid or mixed waste as

well as low level radioactive waste and naturally occurring

radioactive material (NARM), Utah claims NRC only retains

jurisdiction over the processing of source material ore.

The Resource Conservation and Recovery Act (RCRA) places

regulatory authority over solid waste (to include hazardous

waste) in the Environmental Protection Agency (EPA).'°

Hazardous waste is solid waste as defined by EPA in

40 C.F.R. Part 261, Subpart A, S 261.3. If hazardous waste,

regulated by EPA, is mixed with radioactive waste regulated

by the NRC, the coMbination would have to be disposed in a

mixed waste facility. qg2 57 Fed. Reg. at 20532. However,

'Presiding Officer, Memorandum and Order, November 6,
1992. As the Staff notes (Staff Brief at 3), the Presiding
Officer provided the State an opportunity of rebuttal to the
other party presentations. This is an informal proceeding
and the offer was intended to expedite the development of
the record. The burden of proof was not changed thereby and
neither the Staff or Licensee requested an opportunity for
surrebuttal.

1"The administration and enforcement of the RCRA
program in Utah has been delegated by the EPA to the Utah
Department of Environmental Quality. State Brief at 7.
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specifically excluded from the definition of solid waste in

RCRA is byproduct material as defined in Section lle.(2) of

the Atomic Energy Act of 1954, as amended."

The State argues that since it has jurisdiction over the

processing of RCRA waste and the disposal of solid waste

within its borders, NRC regulations should contain specific

procedures and requirements to insure that any material

received by NRC licensees is not hazardous.

The State also contends that the relevant parts of an

alternative optional testing procedure in the new guidance,

a Co-disposal test, should be included in NRC's license

amendment decision.12

The State claims that by following its new guidance in

granting the UMETCO license amendment, the NRC committed

multiple errors in first, utilizing a new and unreasonably

expansive definition of ore; second, by placing undue

reliance on UMETCO's certification that the TWCA material

contains no hazardous waste; and third, by accepting,

without an independent review, UMETCO's certification that

its primary purpose for receiving and processing the

material was the recovery of uranium."

In setting forth its new guidance, the NRC expanded the

meaning of the term ore, as used in Section 11e.(2) of the

1142 U.S.C.A. 6903(27).

"2State Brief at 16.

"ad. at 11.
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Atomic Energy Act of 1954, as amended. This was to permit,

like the present case, feed material other than natural ore

to be used by licensed mills to extract source material.

The State contends that, with the new definition, the

HRC has broadened the class of materials considered as ore

to such an unreasonable length that it does not conform to

UmTRCA's mandate and policy. In support of its position,

the State submitted a list of various definitions of "ore"

compiled by the U.S. Bureau of Mines, none of which are

compatible with NRC's definition." 4

In order to qualify material as Section 11e.(2)

byproduct material under the new guidance, a certification

is required that the primary purpose for receiving the ore

is the extraction of uranium."s The NRC received such a

certification from UMETCO. The State contends there is an

obligation on the part of the Staff to look behind the

required certification,-where, as in circumstances such as

here, UMETCO was being paid to receive the material and

where the possibly unprofitable economics of processing for

uranium raises questions concarning the factual objective of

the transaction. The State submitted evidence to indicate

that UMETCO faced difficulties in realizing any profit from

'Btate Brief at 19-21 and n.46.

1"57 Fed. Req. at 20531.
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extracting uranium from the TWCA material; also that it may

have benefitted TWCA financially to compensate UMETCO to

receive the material-rather than having to pay higher

disposal costs for it as mixed or low level radioactive

waste. "6

Finally, it is the State's position that this

transaction, based on NRC's new definition of ore, may

jeopardize the ultimate transfer of the material to the

Department of Energy (DOE). For the long term protection of

the public's health, the Atomic Energy Act requires that,

prior to license termination, land and byproduct material on

it must be transferred to either the Department of Energy or

the State where it is located."'

The State contends that a successful Court challenge to

the Staff's new definition of byproduct material could

result in DOE being relieved of the obligation to assume

future long-term custody and title to the land and material

involved here. In support of this concern, the State

referencep commentary in the new guidance that portends some

reluctance on the part of DOE to handle commingled

materials."1 The State concludes by requesting license

1"State Brief at 21-26.

"42 U.S.C.A. SS 2113(a) (2) , (b) (2).

i15 7 Fed. Reg. at 20528.

I U
*1
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amendment changes to (1) require submittal of information on

the transaction arrangements between UMETCO and TWCA and

also economic processing information on uranium recovery

from UMETCO so the NRC Staff can independently determine

whether UMETCO's purpose was for uranium processing or waste

disposal; (2) require UMETCO to develop protocols in its

current processing to determine whether future materials it

processes contain RCRA hazardous waste; and (3) require the

Staff to follow its own procedures on consultation with the

DOE that are set forth in its new guidance on the transfer

of non-lle(2) byproduct material. 2 9

2. In UMETCO0s Brief, the Licensee informs that the

process treatment sludge from TWCA has a grade of 0.18%

uranium, a proportion comparing favorably with

concentrations in other material processed at the White Mesa

Mill. The Licensee further responds that its testing

demonstrates that the material is not a hazardous waste. 20

Accordingly, in its view, the material does not come under

EPA or the State of Utah's regulatory framework. Pursuant

to NRC's Staff request, as previously indicated, the

Licensee filed a certification that the material was not

RCRA hazardous waste and that the primary purpose for

p-ocessing the material was the recovery of uranium..2  The

1 'State Brief at 29-31.
2 0UMETCO Brief at 4.

21Id. at 5.
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Licensee also responded to an inquiry, from the Utah Solid

and Hazardous Waste Control Board, that its non-hazardous

waste determinations had been confirmed using a new EPA

Toxicity Characteristic Leaching Procedure (TCLP) test

method.2 The Licensee contends it has performed all

required testing under appropriate EPA and RCRA protocols to

prove the materials are not hazardous wastes. 23

UMETCO terms the State's argument misdirected in the

latter's assertions that the NRC has to review the economic

particulars of the TWCA-UMETCO transaction to determine

whether the transfer is, in reality, a sham disposal.

Without a regulatory requirement, in Licensee's view, this

is a challenge to NRC's licensing guidelines. Citing Unlon

of Concerned Scientists v. AEC, 499 F.2d 1069 (D.C. Cir.

1974), the Licensee contends the NRC hearing here is an

inappropriate forum to challenge policies prescribed by

Commission regulation. 24 UMETCO argues further that if

serious evaluation were to be provided to the State's

"economic" argumeht, EPA's regulatory considerations for

determining sham recycling or disposal has more relevant

criteria. 25 According to UMETCO, financial consideration

is enly one of six factors considered by EPA and then only

Id. at 6.

. at 17.

24Id. at 7-10.

2550 Fed. Reg. 614, 637-638 (January 4, 1985)..
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where the potential for sham disposal is high. In the

Licensee's view, the UMETCO-TWCA transaction would have no

difficulty passing muster using EPA's testing procedure.6

In referring to the State's allegation that the new NRC

definition of ore is too broad, the Licensee argues that

this contention also basically challenges the regulatory

guidance,'and is improperly raised in the present forum.

UMETCO also cites case authority in support of NRC's new

definition of ore. 27

To the State's argument that UMETCO should be required

to meet the Co-disposal test contained in the new guidance

requirements for disposal of non-lle(2) byproduct materials,

the Licensee alleges the TWCA material meets the "key

substantive elements" of that test. 28

In responding to the State's call that the Staff

require UMETCO to develop additional protocols for testing

further shipments of TWCA waste, the Licensee states it has

no basic objections in future amendments to the development

of appropriate hazardous waste determination protocols."

Finally, the Licensee indicates the State also calls for

different licensing guidance than is applicable here, in

claiming there should be a license requirement to ensure

2"JMETCO Brief at 10-15.

271d. at 15-16.

28=I

•d at 16-18.
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that DOE will either take title to the material at issue, or

as a minimum, follow the procedures outlined in NRC guidance

for non-lle(2) byproduct material. UMETCO contends that the

NRC has regulatory license control over the mill tailings

and wastes in controversy and there' is no evidence that the

DOE would refuse to exercise its responsibilities under the

law."

3. The Staff's Brief alleges that Utah's arguments

fail to address four of the five issues admitted for

adjudication in this proceeding and raises five new issues

instead. In the Staff's view, "it appears that Utah no

longer challenges the contents of the material on site, or

the (license) amendment before the Presiding Officer."

Although the Staff response addresses all the issues raised

by the State, it submits the Utah brief should be rejected

without further consideration. The Staff further points to

Utah's neglect in not detailing deficiencies or omissions in

the license application as required by 10 C.F.R.

S 2.1233(c).1

In support of it's licensing action, the Staff alleges

that the material received by UMETCO, after testing and

evaluation, was determined to be uranium ore and not

hazardous or mixed waste. Tie Staff references evaluations

or testing performed by the Oak Ridge National Laboratory,

101. at 18-20.

"Staff Brief at 4-7.
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UMETCO, TWCA, and the Oregon Department of Environmental

Quality. Referring to Utah's request for safeguards in

license amendments for TWCA materials in future shipments,

the Staff indicates that consideration of those activities

would have to meet the same standards but such issues are

outside the jurisdiction of the present proceeding."

The Staff's brief provides a lengthy commentary on the

Commission's proposed now guidance." It states the

guidance was developed to meet a clarification of the

statutory definition of byproduct material, as enunciated in

a Federal Court of Appeals decision. The clarification was

necessitated by previous NRC definitions which categorized

such materials according to their initial use rather than

their mineral and chemical characteristics. The decision

(Kerr-McGee v. U.S. fluclear Regulatorv Commission, 903 F.2d

1 (D.C. Cir. 1990)) held that in applying the definition of

byproduct material in the Uranium Mill Tailings Radiation

Control Act of 1978 (UMTRCA), the NRC providecO too n ow an

interpretation of ore processed primarily for its souNe

material content. The Court held that NRC's action

frustrated the purposes for which UHTRCA was enacted -- "to

bring previously unregulated radioactive end products of ...

sot'rce material extraction . . within the scope of NRC

12[W. at 7-9.

3257 Fed. Reg. 20525, it Mgi.



15

In connection with th& jurisdictional issue raised by

the State, the Staff asserts that even though delegation of

regulatory control over scire materials was made to Utah as

an Agreement State, the NRC retained jurisdiction over the

processing of source materials and Section lle(2) byproduct

material." On Utah's claim that the NRC has an obligation

to determine whether TWCA's purpose in shipping the material

to UMETCO is waste disposal, the Staff responds that TWCA's

motive is irrelevant and neither UMTRCA nor the Court in

KerrMc refer in any way to the intent of the supplier of

ore material.' 0

In responding to the State's argument concerning the

potentially uncertain role of the DOE in this transaction,

the Staff states there is no requirement in the law that DOE

certify its willingness to take ultimate jurisdiction over

the materials involved in this controversy. Since the

material is Section lle(21 byproduct material, unless the

State retains custody, the DOE is obligated under UMTRCA to

assume control of it." On the State's claim that the

Staff should be required to use the Commission's guidance on

disposal of non-Section lle(2) waste material at NRC

licensed tailing sites, the Staff replies the claim raises a

"Staff Brief at 16.

'°d. at 16-17.

* at 17-18.
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new issue, and no reasoning being supplied, the matter must

be dismissed.' 2

The Staff also argues it has no authority to review the

economics of the TWCA-UMETCO transaction. The area is

outside the zone of interests protected by the Atomic Energy

Act according to the Staff, and economic concerns are not

reviewed in license amendment applications. Consequently,

this claim also requires dismissal.' 3

4. In a response brief, the State claims (1) it has

the right in this proceeding to challenge NRC's new

guidance; (2) it had not raised issues outside the scope of

the proceeding; and (3) the NRC's reliance on the guidance

led to deficiencies and material omissions in the UMETCO

license amendment.'"

The State contends the license amendment disputed

herein was issued at a time when the new guidance was open

procedurally for public comments. Accordingly, the guidance

has not reached the status of a substantive rule and the

S Staff's actions based on it and the guidance itself are

within the scope of the present proceeding.'

The State alleges that the overriding issue raised in

its request for hearings is whether UMETCO is engaged in

4iL•. 18"19.

4 Id. at 19.

"State Brief at 1-l.

'$ia. at 1-4.
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waste disposal or reprocessing. If engaged in waste

disposal, the State, not the NRC, has jurisdiction. As a

consequence, characterization of the materials and the

jurisdiction issue are basic matters within the scope of the

proceeding and the State's arguments are directed at either

or both of those questions; these issues are also involved

in ascertaining DOE's obligation to take title to the

materials."

The State contends the new definition of "ore" in the

guidance is too broad and therefore the NRC must analyze

independently whether the material is waste material. Not

having done so, the license amendment is deficient."

The State proclaims it is NRC's basic responsibility to

determine whether UMETCO is engaging in reprocessing or

waste disposal. And to rely on the Licensee's certification

alone is an abdication of NRC's obligation to ascertain

objectively whether the material is being received to avoid

low level radioactive waste disposal requirements. The

State contends the substance of the transaction can only be

determined by reviewing related processing and economic

information. And finally, the State reiterates that a

mischaracterization of the materials by the NRC will place

"IA. at 4-5.

"47. at 6-7.
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in jeopardy DOE's legal responsibility for their long-term

custody. 48

III. ANALYSIS

A. Legal Issues

A number of 'issues have been jgdined in this proceeding

raising basic questions on the applicability of NRC's

proposed guidance." The major issues are first, whether

the criteria that hazardous or mixed waste are not to be

included in NRC's licensed lle(2) byproduct material

facilities are satisfied in this case; second, whether the

Licensee's certification that feed material is to be

processed primarily to recover source material is adequate

to assure that w~ste disposal is not; intended; and third,

whether the proposed definition of ore, as used by the Staff

in this case, is:within the regulatory authority of the NRC.

Prior to treatment of-these issues, other controverted

matters can be briefly resolved.

" at 7-11.

"The Staff has noted at several points, that the
Commission itself approved the issuance of this license
amendment provided it met the guidance. Sig NRC Staff Brief
at 20-21 and NRC Staff Response to Questions at 2. At the
time of its approval (in the form of a "no objection"), the
Commission did not have before it the particular arguments
raised by the State of Utah in this proceeding.
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(1) Minor Issues

UMETCO argues that much of the State's contentions are

inappropriate in the present proceeding as they constitute a

* challenge to NRC~s licensing guidelines. It is settled

* procedure, however, that guidelines, let alone proposed

guidelines as involved here, are not protected from

confrontation. Unlike regulations, they merely present

acceptable methods of meeting regulatory requirements and

are subject to questioning in adjudicatory hearings.50

The Staff contends that no consideration should be

provided the State's Brief since it fails to address most of

the issues admitted for adjudication, raises new issues in

its place, and neglects to detail deficiencies or omissions

in the license application as required by 10 C.F.R.

S 2.1233(c). Although propounded in an extended manner, the

State basically raises questions in this proceeding on

jurisdictional authority, claims of errors in NRC reliance

on the new guidance with its expanded definition of ore,

concerns'about the responsibility of the Department of

Energy to assume long-term custody of tailing ponds and

byproduct materials, and proposals that the NRC obtain and

evaluate Licensee's processing and economic information.5 1

"MetroDolitan Edison Companv (Three Mile Island
Nuclear Station, Unit No. 1), ALAB-698, 16 NRC 1290, 1299
(1982).

"State Brief at 6-26.
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The discussion of these matters does in'fact trace to the

issues admitted in this proceeding. 5 2 With respect to

failure to detail deficiencies or omissions in the license

application, as required by 10 C.F.R. S 2.1233(c), the

Staff's concern is not well-founded. The State's case is

directed at alleged deficiencies in NRC~s processing and

approval of the Licensee's application and not the

application itself.53

Both the Licensee and Staff argue a lack of merit in

the State's claim that the license approval should contain

some assurance that the Department of Energy (DOE) will take

long-term custody and control of the UMETCO property. No

statutory or regulatory requirement demands that Agency's

prior concurrence, agreement or approval of impoundments of

byproduct materials.1 The statutory responsibility of the

DOE is clear once waste material or mill tailings comes

within the NRC's license purview as byproduct material. A

different view would be tantamount to an absurdity that

agencies of the Federal Government should certify to the

performance of their duties and intent to carry out the law.

The Staff analysis in the proposed guidance, which discloses

the uncertainty of DOE regarding its responsibilities for

long-term custody, only refers to the disposal of non-lle(2)

2Presiding Officer, Memorandum and Order at 2

(November 6, 1992).

"State Brief at 30.
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byproduct material.5 4 No basis has been provided leading

to a conclusion that DOE will not live up to its

responsibilities concerning the disposition of byproduct

material.

The Licensee and Staff each comment adversely on the

State's claim that the Licensee should be required to

develop protocols for future shipments of TWCA material.5s

Although UMETCO indicates it has no objection to future

appropriately imposed requirements concerning hazardous

waste determinations, the Staff's argument that the question

has no place in the instant proceeding has merit. The issue

here is the propriety of UMETCO's license amendment granted

by the NRC. 5 6 Additional shipments of the TWCA material to

UMETCO are not matters that can be considered for

adjudication in this proceeding. If pursued, these only

become subjects for future license amendment

consideration." Due to the substantive nature of this

contention, however, a recommendation on it is included

hereafter.

457 Fed. Reg. at 20528.

"Staff Brief at 8-9; UMETCO Brief at 16-17.

561earing File, Attachment 10.

"Presiding Officer, Memorandum and Order at 2
(November 6, 1992); iee also Prehearing Conference
Transcript (Tr.) at 37 (October 29, 1992); U&i alJ Carolina
Power and Licht Company (Shearon Harris Nuclear Power Plant,
Units 1, 2, 3 and 4), CLI-80-12, 11 NRC 514, 516-517 (1980).
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The Staff indicates the State raises a new issue in

suggesting that, for the TWCA material, the NRC use the co-

disposal test in 'the proposed guidance procedures for

disposal of non-Section lle(2) wastes. 5 8 Although the

State does not provide explanations for the "relevant

portions" of the test that should be used, its proposal

appears to relate again to the State's concern that DOE will

ultimately refuse to accept custody of these materials. 5 9

The conclusions provided heretofore concerning DOE's

acceptance of it's statutory responsibility for byproduct

material suffices to reject this issue as well. The State

does not, except for the DOE issue, provide explanations to

justify the application of other provisions of the Co-

disposal test.

(2) (Major Issues)

1. The first major issue (which involves the

jurisdiction question) is whether the evaluation of the TWCA

materials;demonstrates that hazardous or mixed waste are not

included.

All parties in the case agree that uranium mill feed

materials should not be mixed waste, i~., a mixture of

3aStaff Brief at 18-19.

"State Brief at 16 and 31.
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hazardous chemical waste and radioactive material.60 If

the feed material is. found to be mixed %aste, the t

resulting from the processing of that material for its

source material content may be hazardoug and subject the

tailings to a complicated dual regulation by NRC and EPA.61

""fHazardous waste means those waste• designated as
hazardous by EPA regulations in 40 C.F.R. Part 261.

6"Uranium Mill Facilities, Request ror Public Comments
on Revised Guidance on Disposal of Non-Atomic Energy Act of
1954, Section lle.(2) Byproduct Material in Tailings
Impoundments and Position Guidance on the Use of Uranium
Mill Feed Materials Other Than Natural Ores, 57 Fed. Reg.
20525, May 13, 1992 (Guidance).

The Staff's guidance for the use of feed materials other
than natural ores has instructive background.

The Uranium Mill Tailings Radiatioh Control Act of
1978 (UMTRCA) amended the Atomic Efiergy Act (AEA)
to specifically include uranium and thorium mill
tailings and other wastes from the' process as
radioactive material to be licensed by NRC.
Specifically, the definition of byproduct material
was revised in Section lle.(2) of the AEA to
include "... the tailings or waste. produced by the

extraction or concentration of uranium
or thorium from any ore processed
primarily for its source material
content."

The definition of byproduct material in Section
lle.(2) of the AEA includes all the wastes
resulting from the milling process, not just the
radioactive components. In addition, Title II of
UMTRCA amended the AEA to explicitly exclude the
requirements for the Environmental Protection
Agency (EPA) to permit lle.(2) byproduct material
under the Resource Conservation and Recovery Act
(RCRA). The designation of lle.(2) byproduct
material contrasts significantly with the
situation for source material and other
radioactive materials controlled under the
authority of the AEA. This possibility for dual
regulation by both the NRC and EPA can become an
issue when dealing with mixed hazardous wastes.
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And if the feed raterial is found to be a mixed waste,

jurisdiction for rdgulating it falls with EPA. Thus if the

material received by UMETCO is determined to be hazardous

waste, EPA has jurisdiction.

As previously indicated, the EPA has delegated

administration and 'enforcement of the Federal RCRA program

to Utah.' 2 Accordingly, the State of U~ah, under its

authority from EPA for the handling of RCRA materials or

under its agreement authority from the NRC for the disposal

of low level radioactive waste, regulates mixed waste within

the State .63

In its request for a hearing, th IState expressed a

belief that UMETCO'had not independent~ly characterized the

materials and was ielying instead on an outdated RCRA test,

conducted by TWCA in 1987, to verify the feed materials did

not contain RCRA constituents.M The State complains that

the NRC relied on Licensee certification under NRC's new

As a result of UMTRCA, NRC amended 10 C.F.R. Part
40 to regulate the uranium and thorium tailings
and wastes from the milling process. Thus, under
normal operation, all the tailings and wastes in
an NRC or Agreement State licensed mill producing
uranium or thorium are classified as "lle.(2)
byproduct material" and are disposed of in
tailings piles regulated under Part 40. They are
rot subject to EPA regulation under RCRA. 57 Fed.
Reg. at 20531.

S2 ura, note 10.

6Sn, note 5.

Ssupra, note 1.

J
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guidance to determine that the TWCA material is not an RCRA

mixed or hazardous waste. 65 The State does not offer

evidence in its brief that it considers the 600 tons of TWCA

material currently at UMETCO's White Mesa Mill to be a mixed

waste. In contrast, LMETCO and the Staff offer convincing

evidence that the TWCA material does not contain

characteristic or listed hazardous waste subject to

regulation under RCRA or the State. UMETCO submitted, in

response to Staff requests during the license amendment 4
review, an analysis by TWCA of the material existing in the

V-2 pond located at the TWCA site. This analysis, performed

in June 1987, established that on the basis of the then

existing EP Toxicity Test, the material did not fail any of

the tests. At that time, TWCA anticipated the now existing

EPA protocol, the Toxicity Characteristic Leaching Procedure

(TCLP), and tested six compounds found to be present in the

TWCA material which were part of the TCLP. When these six

compounds were tested, they were not found in the extract,

thus confirming they would not be considered hazardous by 4
the existing EPA TCLP rule. The 1987 tests performed by

TWCA confirmed that the material is not ignitable, not

corrosive, not reactive, does not exhibit characteristics of

"P toxicity, and does not contain 40 C.F.R. Part 261 listed

hazardous waste."

'6SState Brief at 6, 7.

"UUMETCO Brief, Appendix at 4-2p (December 18, 1992).
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In September 1989, the Oregon Department of

Environmental Quality reviewed and concurred with the TWCA

determination that the V-2 materials were not hazardous

waste as defined by 40 C.F.R. Part 2 1 or the Oregon

regulations.6" Finally, in June 1992, UMETCO had the TWCA

material currently on-site at the White Mesa Mill retested

using the current EPA TCLP. The results of this test

confirmed that RCRA materials are not present in

concentrations close to regulatory limits and that the feed

material is not considered a RCRA hazardous material.' 8

In January 1989, the NRC conducted an unannounced

radiation safety inspection at UMETCO White Mesa Mill. The

NRC collected samples of the TWCA material on site and

forwarded the samples for analysis to Oak Ridge National

Laboratory. ORNL identified several hazardous constituents

in the material, but did not classify the material as

hazardous waste as defined by 40 C.FL.R. Part 261.69 On the

basis of this inspection, the Staff requested the Licensee

to verify that the identified hazardous constituents did not

result in classifying the material as a hazardous waste as

defined by EPA under 40 C.F.R. Part 261.70 The licensee

671d., Appendix at 3.

"Letter, R. A. Van Horn, UMETCO to Ramon E. Hall,

Director, URFO, NRC (July 21, 1992).

69Hearing File, Attachment 6, NRC Inspection Report 40-

8681/89-01 (May 8, 1989).
70,U., Attachment 5 (April 10, 1989).

I
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submitted information to the Staff and the Staff found that

the feed material met the criteria of the new draft

guidance."1  A finding that the TWCA material was not

hazardous, was later reconfirmed by the Oregon Department of

Environmental Quality.' On the basis of.UMETCO's and the

Staff's filings, it must be concluded that the feed material

received from TWCA is not a mixed waste.

The NRC Staff reviewing the license (amendment) request

has been given the new guidance, as previously mentioned, to

* determine if the feed material is mixed waste.' Under the

* guidance, propose4 feed material would not be approved for

processing at a licensed mill if the material were hazardous

or mixed waste. The guidance requires the licensee to show

* that materials proposed for processing are not hazardous or

mixed waste."' The guidance also provides the option for

the licensee to certify under oath or affirmation that the

* feed material does not contain hazardous waste."

The State does not argue in this case that the material

is hazardous."6 The State claims that the license

". Attachment 11, Memo to Docket File No. 40-8681,
Pete J. Garcia (June 2, 1992).

"72Letter from William H. Dana, ODEQ to Ramon E. Hall,
URFO, NRC (July 1,'1992).

7357 Fed. Reg. at 20530.

74

~75T
"a. at 20531.

7"Utah Brief at 7-10.



*1

28

certification that the material does not contain RCRAf

hazardous waste is inadequate and that the new guidance

should contain relevant portions of the Co-disposal Test. 77

UMETCO believes, as indicated, that iit has performed all the

required testing iunder appropriate EPA RCRA protocols, and

has demonstrated that the material is not an RCRA hazardous

waste. Any testing requirements would be for future license

amendments and are not appropriate for discussion in this

proceeding.' 8 Utah's concern with the NRC's basis for

accepting the material seeks a requirement for the Staff to

follow a different procedure in its review of amendment

applications, thus challenging the Staff's review activities

and future amendments."

It must be stated that the Staff's new guidance for

determining whether feed material is a mixed waste appears

confusing. Part B, paragraph 2 of the Guidance entitled

"Determination o- whether the feed material is Mixed Waste"

states in part:

If the licensee can sho that the proposed feed
material would not be a hazardous or mixed waste, if
not proposed for processing at the mill, this issue is
resolved.[ 80 ] (Emphasis added)

771d. at 15-17.

78UMETCO Answer Brief at 16-17.

"Staff Brief at 6.

857 Fed. Reg. at 20532.
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It then goes on to enumerate certain specifics defining

hazardous waste. However, paragraph 3 of the guidance

entitled "Determination of whether the •ore is being

processed primarily' for its source-material content,"

contains the following:

b. Licensee Certification test. If the
licensee certifies under oath or
af~irmati6n that the feed material:
(1) is being reclaimed or recycled in
accordance with RCRA, or does not
contain RCRA hazardous waste ...

The guidance, accordingly, appears to provide two approaches

to assuring that the feed material does not contain

hazardous constituents. Had the Staff not used its

traditional approach to assuring compliance with its

requirements, the use of only a certification without

knowing the underlying basis to assure that the feed

material was not a mixed waste may not have been adequate.

As found above, however, in this case the NRC and the

Licensee went beyond mere license certification to determine

that the feed material was not a mixed waste.

Based on the information in the Hearing File reviewed

above, it has to be concluded that the TWCA material on-site

at the UMETCO White Mesa Mill does not possess the

appropriate characteristics to be considered hazardous

waste. Although the finding here must be that the feed

material at the White Mesa Mill is not a "mixed waste," it

is suggested that specific protocols in future UMETCO

license amendments to determine if alternative feed
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materials contain hazardous components might be reassuring.

2. The second basic consideration is whether

certification, under oath or affirmation by the Licensee,

that the feed material is to be processed primarily for the

recovery of uranium and for no other primary purpose, is

determinative on the issue that the process is not for the

disposal of waste.

A fundamental argument of the State centers on a

requirement in NRC's new guidance that a licensee certify

its primary purpose in processing the feed materials to be

the recovery of uranium. The State's argument focuses on

the circumstances in this case wherein the Licensee mill

processor or "buyer", is being paid to receive the material.

It is the State's virew, in the light of this circumstance,

that where, as may be the case here, the market for uranium

is depressed, costs of waste disposal are high, and the

close proximity of competitive natural ore for processing

uranium substantially would reduce transportation costs, an

obligation rests on the NRC to do something other than

merely accept Licensee's certification. And here, that

other, the State contends, is to search the financial

considerations and processing costs to determine the

tragsaction's authentic purpose. In the State's view, a

mere certification doesn't do it.8t

"'State Brief at 22-26.
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The Staff's response, buttressed by.case precedent, is

that the financial reviews suggested by the State are

outside the health and safety zone of interests protected by

the Atomic Energy Act. No requirement exists in NRC

regulations on uranium mill licenses for obtaining

information on costs of purchase or processing of feed

materials.62

It is the Staff's position that profit arrangements in

materials transactions are irrelevant to the licensing

process as long as there is an affirmation that the primary

purpose is to recover uranium.82 The determination of

whether ore is being processed primarily for its source

material content, according to the Staff, is to be based

solely on

the licensee's certification under oath or
affirmation that the feed material . . . (2) is
to'be processed primarily for the recovery of
uranium and for no other primary purpose.[(9)

No question has been raised that the Licensee in the

instant case has not complied with these guidance

prerequisites.' The challenge is to an alleged inadequacy in

those requirements to meet the circumstances of the present

case.

The basis for the Staff's contention that economic and

S2Staff Brief at 19.

$'Staff Response to Questions from Presiding Officer
at 4-5 (March 2, 1993).

*'Id. at 6.
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processing considerations involved in the UMETCO materials

acquisition are outside its purview is not relevant here.

In the cases cited in the Staff's Brief, economic issues

were rejected as matters for litigation since they are

generally considered outside the health and safety domains

which constitute the normal regulatory arena for the NRC.

Here, however., the matter is one of casting light on the

raison detre of the transaction itself. Without more

substantive reasoning, the State's claim for having the

transaction walls pierced cannot be easily dismissed.

Reviewing some of the particulars of economic matters

involved in license transactions is simply one means by

which a licensee's intention for obtaining material can be

determined. Arguably, this can become a valid area for

questioning where a licensee is being paid to receive TWCA's

processed waste tailings.

Although not required for a resolution in this case,

the reasonableness of the State's proposed criteria against

the standard used for this license amendment requires some

consideration to determine whether a review of economic

factors should be made part of NRC's guidance in a proper

case. In the Staff's view, the certification provision

"eliminates the need" for any other resort to the licensee's

motives or intention concerning the proposed processing.

Citing the Court's edict in Kerr-McGee, the Staff asserts

that "tailings from ore substantially processed for source
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material (is) Section lle.(2) byproduct material". 8 5

(Emphasis added). However, this assertion appears to have

an "after the fact" or retroactive aspect somewhat

* . dissimilar to the prospective outlook contemplated by a

certification. Apparently, the only 7peans by which the

genuineness of a licensee's intention can be tested is

provided by the regulations concerning false statements

which, in the Staff's view, would "be evident if uranium

were not extracted or if the material were disposed without

processing.''8 NRC regulations require that licensees

maintain records of byproduct material, provide

opportunities for inspections, and make records of such

materials available to the NRC. 87 An opportunity,

therefore, to retroactively police compliance with the

certification requirement may be seemingly provided.

However, neither the regulations nor guidance speak to

reviewing any specific amount or quantities of uranium to be

extracted. It appears credible under existing procedures,

for mill operators, intent on disDosing of waste material in

mills tailings ponds, to merely process minimum extractions

of uranium. Consequently, the question arises whether a

certification, without more, would adequately protect

agai~nst ulterior motives to dispose of waste.

4." e8710 C.F.R. SS 40.61(a), 40.62(a) (b).

.A ,.
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Having raised that possibility, however, it is

unnecessary for a resolution of this case, that we need be

concerned by such other considerations. UMETCO has

requested and been granted an amendmentto perform plant

tests of the 600 wet tons of TWCA material on its premises

in order to determige whether it can process the recovery of

uranium economically. It is authorized to do that and

nothing more. As the Staff testimony reflects, future

shipments of material from TWCA in Oregon will be subject to

the licensing amendment process.8

It is not evident from the filings that the State's

principal concern is focused on the specific license

amendment involved in this proceeding -- that authorizing

UMETCO to test the alternative feed materials. In early

correspondence, the State cautioned UMETCO that, unless

authorized by the NRC or the State, the Licensee was not to

"gontinue to receive (TWCA) material in Utah." Emphasis

supplied. 8' The State's principal interest appeared (and

appears) to be the future shipments of TWCA materials from

the State of Oregon. Its requests for relief can reasonably

be construed as only directed at such future shipments:

- the test amendment should be used not
only by UMETCO to plant test .the TWCA
material but also by the NRC to require
submittal of data so that it can make an
adequate determination about the TWCA

"Tr. 37 (October 29, 1992).

"Hearing File, Attachment 3.



material. The NRC will then be in a
position to judge the merits of any
future amendment requests by UMETCO to
receive TWCA materials.["]

condition the license amendment to
UMETCO to include a requirement that
UMETCO report arrangements it has with
TWCA and that UMETCO supply processing
information to the NRC so that the NRC
May a complete independen
analysis of the facts surrounding the
TWCA material instead of relying on an
unrealistic definition of ore and
license certification.[91]

NRC must use this process test amendment
to have UMETCO develop protocols to
determine whether any material it
processes contain(s) RCRA hazaidous
waste.["2 ] (Emphasis added).

None of the foregoing nor any other statement addresses the

testing of the TWCA material located at UMETCO's mill. In

requesting responses from the State suggesting specific

wording for an unacceptable license amendment in this case,

the Presiding Officer was advised the following would be

adequate:

A.

B. Before the licensee may receive
industrial process streams for secondary
recovery of source material, the
licensee shall: (1) Develop and receive
approval from the NRC of a materials
testing program; and (2) On a case-by
case basis, receive approval from the
NRC for receipt of stch material where
the NRC has concluded that the primary

"State Brief at 2.

"I1. at 30.
921d.
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.2t purpose of processing is not waste
disposal.

Here again, the State's concern appears to be the future

shipments of TWCA material for processing instead of the

testing operations approved by the NRC.93

In evaluating UMETCO's request for the license

amendment,.the Staff complied with the Commission directive

in determining that the License amendment met the

guidance.9" As of the issuance of this decision, the new

guidance has not~been approved or revised by the Commission

and the circumstances herein may have some impact on its

future formulation. In order to assure, prior to processing

rather than after, that disposal of waste is not involved in

the handling of previously processed ore, the Staff may want

to consider some of the State's suggested criteria to assist

in resolving uncertain or ambiguous cases.9"

In summary, although the circumstances of this

particular transfer of materials raises legitimate questions

for the NRC to consider in its review processes, it cannot

be concluded that the issuance of the license amendment here

was erroneously granted on the basis of a sham transaction.

However, since there is no indication that the Staff intends

"State of Utah's Answer to Questions at 1-2 (March 2,
1993).

"*Staff Requirements Memorandum! (May 13, 1992); Letter,
Hall to UMETCO (June 2, 1992). *

5ts t UMETCO Brief at 11-15.

I

.- ;Y~
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to inspect the testing operations of

its commencement and to assure that

operations are implemented to carry o•

*:. purpose, Staff inspections of UMETCO'"

* and operations should be implemented.

The conclusion to uphold the lic

been reached to this point on the mei

was carried out during NRC Staff revic

* required by the agency's guidance. As

Licensee offered tests conducted by Tý

Department of Environmental Quality, z

proof that the feedstock material did

waste. With this consideration elimir

further uneasiness that the issuance c

amendment would impose dual regulatior

material ore, or the tailings from the

source material. This was a concern c

during the passage of UMTRCA, and was

reasons for the issuance of the agenc)

*? with regard to alternative feedstock.9
3. The third fundamental issue

definition of ore in the proposed guic

in this case, is beyond the rec-ulator•

95. 9"To avoid the complexities of Ni

regulation, such feed material Econta.
not be approved for processing at a 1.
Reg. at 20530.

JMETCO, during or after

'ETCO's testing

it their stated

s testing procedures

ensing amendment has

Lts of the testing that

ew, and other tests not

indicated, the

JCA, the Oregon

Lnd UMETCO itself as

not contain hazardous

iated, there is no

)f the license

on the source

processing of that

Df Congress and the NRC

one of the principal

r's guidance statement

6

Is whether the new

lance, and as applied

( authority of the NRC.

RC/EPA dual
ining RCRA wastes] will
icensed mill." 57 Fed.
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This issue raises the question of whether the Staff

acted reasonably in issuing a license amendment to test

process alternative feedstock which does not include RCRA

regulated wastes. Nothing is found in UMTRCA or the AEA

expressly authorizing the NRC to do such, but again, the

merits of the testing conducted on this material in this

case finds no reason for excluding the issuance of a license

amendment limited to the testing of the material and nothing

more. The Staff went beyond the Licensee's certification

that the TWCA material did not include hazardous or mixed

waste before it issued the license amendment. The Staff not

only conducted its own test through Oak Ridge National

Laboratory on samples collected by:NRC inspectors but

required proof of a comparison of the concentrations of

hazardous constituents in the source material with the

normal tailings which are disposed at the site; required an

assessment of the potential impact from disposal of the

material on the site's ability to meet the requirements of

Criterion, 5 of Appendix A to 10 C.F.R. Part 40; and required

an assessment of the health and industrial hygiene hazards

associated with:the possession and processing of the source

material." These tests, although not challenged or

examined in this hearing, are, evidence that the Staff has

analyzed the TWCA material in such a manner to demonstrate

that the processing and introduction of the byproduct

it

"Hearing File, Attachment 5.
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materials into the waste impoundment will do nothing to

threaten the health and safety of the general public beyond

that which is already, allowable at the site under NRC

licensing practices.

The NRC's "Guidance on the Use of Uranium Mill Feed

Materials Other Than iNatural Ores" was issued in May of

1992." It was issued because the NRC had been receiving

requests from licensed uranium mills to process feedstock

that could not be considered natural ore. According to the

guidance statement, ,(u]ranium mills were designed and

operated to process natural uranium bearing rock (ore) ....

There usually was no question of other foed material or what

constituted ore."" However, with the advent of requests

to process what is now called "alternative feedstock," and

the Commission's decision to allow such material to be

processed in licensed uranium mills, the Staff was faced

with a new problem involving the NRC's interpretation of the

term "byproduct material."

The wastes and tailings produced in a uranium mill
processing uranium-bearing rock from nearby mines
would meet the definition of lle.(2) byproduct
material. However, it is not obvious, from the
definition alone, whether wastes produced from
processing feed material that is something other
than rock mine (sic) from the earth meets the
definition of 1Ie.(2) material.,']

"57 Fed. Reg. 20525 (May 123, 1992).

"Lg. at 20532.
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For the purposes of regulation under the AEA, Section

ll(e)(2) byproduct material is defined as "the tailings or

wastes produced by the extraction or concentration of

uranium or thorium from any ore processed primarily for its

source material content."' 0' Since current NRC regulations

only recognize ore as being naturally occurring,' 0 2 the

Staff chose to create a new definition of "ore" in order to

facilitate the inclusion of the wastes and tailings from the

processing of alternative feedstocks within the definition
I'

of ll(e)(2) byproduct material. The operative phrase which

effectively includes the wastes and tailings from the

processing of alternative feedstock within the definition of

11(e)(2) byproduct material is highlighted herein:

Ore is a natural or native matter that may be
mined and treated for the extraction of any of its
constituents or any other matter from which source
material Is extracted in a licensed uranium or
thorium mills

The new definition of ore was made part of the agency's

guidance statement, and, the Staff is directed to make a

determination."of whether the feed material is ore" using

the new definition.'' It is with this definition that the

State of Utah has taken exception.

In the process of making its case against the UMETCO

license amendment, the State srgues, correctly, that until

.1
A
4

''.4

-'A

I

"'42 U.S.C., S 2014(e)(2).

'1010 C.F.R. 5 40.4 (1992).

02'57 Fed. Reg. at 20530.
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the issuance of the guidance statement, ore was understood

to be naturally occurring matter. When the Staff changed

the definition of ore to Include "ant matter from which

source material is extracted," the new definition apparently

has no limits. According to the State, since the definition

of ore underlies the scope of the statutor definition of

11(e)(2) byproduct material, "relian6e on the draft guidance

definition of ore has created a different and broader

definition of 11(e)(2) byproduct material than (that found

in the Atomic Energy Act]."10

To treat 11(e)(2) byproduct material expansively
for the purpose of determining whether certain
radioactive wastes should be autject to UMTRA's
(sic) rem.dial requirements is an entirely
different inquiry to that involving the TWCA
material. The issue the State is challenging is
the breadth of the materials that may be used for
procesuing to creap 11(e)a(2) byproduct material.

• . The question here is whether the NRC
should develop an expanded definition of 11(e)(2)
byproduct material so as to expand the nuclear
fuels cycle to include materials like the TWCA
material a * a. "

A major thrust of the Staff's legal justification for

its definition of ore comes from the. -f decision

interpreting those portions of the legislative history of

ULTRCA which dealt with the change in the definition of

'6State Brief at 12.

Mid, at 12-15.
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byproduct material.'"' According to the Staff's analysis

or this case, "(as. explained by the Court in Kerr-McGee,

... (LUMTRCA) is to be construed to do ine 'ore' as any

material used for the production of source material

regardless of prior processing of the miterial."107 If

this was the conclusion actually reacheji by the Court, it

4would appear that'thes Staff's position is supported in law.
And indeed, some of the language from that case appears to

fit perfectly.

However,, a review of the legislati~re history of the

L7MTRCA and the Kerr-kcj decision raises doubts that the

Karrmcgj decision provides as strong An endorsement of the

Staff's position. This conclusion is bised on several

factors: First, at the time of the passage of the UMTRCA,

Congress was addressing the regulation of the end products

of uranium processing and it never faced the issue of

alternative feedstocks entering the nuclear fuel cycle. As

the Staff indicates,' uranium processing had been

1061t is important to note the factual similarities
between the Earr-Me~g case and the case at bar. Both the
Kerr-Hc~ee and TWCA feedstocks contain(ad) at least 0.05%
uranium or thorium and both are "source material" as that
term is defined by NRC regulation. Also, both feedstocks
had been milled previously for the extraction of elements
other than source material. indeed# the "orphaned"
feed 'tock in the Karr-Mc~u case f'its the Staff's
description of alternative feedstock# or ore as that term in
defined in the agency's guidance statement.

'"staff Response to Questions from te Presiding
Officer at 2 (March 2# 1993),, citing ?(RC Staff's Brief and
Evidence on Issues Raised by the state of Utah at 9-12
(January 6, 1993)o
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traditionally concerned with natural ores until recent

requests were made to process alternative feedstocks."•

The statements made in the legislative history of the

passage of the UMTRCA were not made with this narrow issue

in mind and they cannot be said to demonstrate congressional

intent.'" It is therefore difficult to rationalize that

the Kr-M Court construed the UMTRCA to define ore as

any material used for the production of source material

recardless of prior Drocessing of the material." 0

Second, the K - Court's statements concerning

ore are arguably dicta. " ' Moreover, the' Court's example

from Section 101 of UMTRCA that "implicitly" finds the Kerr-

McCee processed ore to be ore as that term is defined in

byproduct material is difficult to understand and does not

'57 Fed. Reg. at 20532.

'"Cbevron V. NRDC, 467 U.S. 837, 862 (1984, citing
Jewell Ridge Coal CorD. V.-Mine Workers, 325 U.S. 161, 168-
169 (1945).

"'°At the °time of UMTRCA's passage, Congress never faced
the issue of feedstocks containing hazardous waste.
Congress did not want dual regulation of: wastes and mill

• .. tailLngs, and it seems unlikely that it •ianted dual
regulation of feedstock ores* MWe colloquy between
Congressman Dingell and NRC Chairman Hendrie as set forth in

-err-Mcdaj, 903 F.2d at 6. The Staff indicates its
definition of ore can include hazardous waste. Inu Staff
Response to Questions from the Presiding Officer at 3. It
is reasonable to expect Congress to be precise in defining
critical jurisdictional terms going to the very power of an
agency to regulate, such as it did when it removed byproduct
material from RCRA regulation, Anu, L Ac,, v.__C, 823
7.?D 1554, 1567 n.32 (D.C. Cir. 1987).

t1'903 F.2d at 7.
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• provide strong guidance when Section 101 is read in its full

context. That provision makes reference to subparagraph

(A)(ii) which does not seem to provide support for the

Staff's justification. Nor does the Court do any analysis

to demonstrate that the provisions 11t cites even apply to

the Kerr-McGee feedstock in question.
.j

- Finally, the factual surroundings of the Ferr-McGee

case obscure the extent of the reach of the opinion. All of

the Kerr-McGee material had been processed for its source

I. material by the time the case reached the Court. The Court

was addressing NRC's refusal to take regulatory control over

a portion of the material even though it was the clear

intent of the UMTRCA for NRC to have regulatory control over

all wastes and mill tailings from the processing of source

material ore. This raises the specter of a different

conclusion if some of the material, like the TWCA material

* in this case, had not already been processed for its source

material content.

Regardless of the Staff's reliance on the K

decision, however, we do not have to reach the question of

whether or not its definition of ore will survive critical

legal analysis.

In reviewing this case, a less complicated process

under the Atomic Energy Act can be utilized to support the

issuance of a license to test (or even process) alternative

feedstock contal ing source material. As the Courts have

S -
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said, "The Commission's licensing decisions are generally

entitled to the highest judicial deference because of the

unusually broad authority that Congress delegated to the

agency under the Atomic Enrgry t-ct.'1'112

The Atomic Energy Act of 1954 is hallmarked by the
amount of discretion granted the Commission in
working to achieve the statute's ends. The Act's
regulatory scheme "is vircually unique in the
degree to which broad responsibilit' is reposed in
the administering agency, free of close
prescription in ýts charter as to how it shall
proceed in achieving the statutory
objective." [13 ] 3 I

There are broad statutory objectives enumerated in the

Atomic Energy Act andl they include references to processing

of source material ore, the regulation of atomic energy and

facilities used in connection therewith in the national

interest, and programs to institute these Congressional

goals. 11

It does not appear necessary, therefore, for the Staff

to rely on a new definition of "ore" so that the tailings

from the extraction of source material from alternative

feedstock can fit within the meaning of "byproduct

112Commonwealth of Massachusetts v. NRC, 924 r.2d 311
(D.C. Cir. 1991), citing Carstens v. NRC, 742 F.2d 1546,
1551 (D.C. Cir. 1984), cert. denied 471 U.S. 1136, 105 S.
Ct. 2675, 86 L. Ed. 2d 694 (1985).

'"Public Service Company-of N(w Hampshire v. NRC, 582
F.2d 77, 82 (1st Cir. 1978), quoting Siejal-v. AEC, 400 F.2d
778, 783 (D.C. Cir. 1968), C=. denied 439 U.S. 1046, 99
S. Ct. 721, 58 L. Ed. 2d 705 (1978).

11442 U.S.C. 2012,' 2013. S e AJso 42 U.S.C. 2201(b),

setting forth the Commission's general authority.

---- -- -- --
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Smaterial." The NRC can instead press on with its obligation

!. '.to regulate source material ore as ithas for nearly 40

years.115 As long as the Staff, on a case-by-case

basis, has addressed Congress's aversion to dual regulation

by denying the processing of RCRA regulated materials and

has made a.finding of reasonable assurance that the material

will not threaten the health and safety of the public, there

appears no reason not to regulate alternative feedstocks any

* more than naturally occurring ores.116

IV. CONCLUSIONS OF LAW

'! Although substantial questions have been raised herein

in those provisions of the proposed gulidance relating to the

certification of waste, the certification of a primary

purpose and the definition of ore, no' undamental impediment

has been found to negate the Staff's action. On the basis

of the Staff findings that the material is not hazardous and

the NRC's inherent authority to regulate the processing of

"15moreover, "source material" is defined as "ores which
contain by weight one-twentieth of one percent (0.05%) or
more of: (i) Uranium, (ii) thorium, or (iii) any
combination thereof." $S& 10 C.F.R. Sýý 40.4. Since the TWCA
material has been found to contain at ileast 0.05% uranium by
weight, it would appear that it is already defined as "ore"
under this definition.

"'6As noted before, the AEA does not define ore.
9' However, this has not hampered PRC regulation of feedstock

ores used in the processing of source material. There
appears to be no legal requirement for creating a new4 definition of ore for alternative feedstocks or a new
category of ores just because they are' previously processed.

' . o"
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source material under the Atomic Energy Act, the issuance of

the license amen dment can be supported herein.

It is the Presiding officer's opinion that this

controversy was capable of being settled, but efforts of the

parties to this iend were unavailing.117 There is nothing

revealed in the record of this procpeding to indicate that

the Licensee intends to dispose of the material sitting at

its White Mesa Mill as waste material, that such material is

hazardous or that the material does not contain uranium that

will be tested to see if it can be processed for economic

recovery.

Here, the Staff went beyond the guidance requirements,

conducted its own test of the materials and obtained from

the Licensee comparisons of the concentrations of hazardous

constituents in the source material'with the normal tailings

disposed at the site. It also required assessments of the

impacts from the proposed activity to meet Criterion 5 of

Appendix A to 10 C.F.R; Part 40 and the health and

industrial hygiene hazards associated with the source

material. These tests demonstrate that the proposed testing

and impoundment will not threaten the public health and

safety beyond what was already allowable at the site under

NRC licensing practices. The testing of the existing

11'Staff Response to Questions firom Presiding Officer
at 7-8.2..
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material is permitted and any additional processing requires
subsequent NRC authority.

V. ORDER

On the basis of, the presentations and evidence
submitted, and in consideration of the opinions and

conclusions sdt forth herein, it is ORDERED that,

1. The issuance of Amendment No. P0 to UMETCO License

SUA-1358 is sustained.

2. Staff inspections, of UMETCO's testing procedures

and operations authorized by the amendment, should be

implemented.

3. In accordance with 10 C.F.R. Si2.1251, this Initial

Decision will constitute the final action of the Commission

within thirty (30) days after the date of issuance, unless

any party petitions for Commission review in accordance with

10 C.F.R. S 2.786, or the Commission takes review sUA

goonte. Any other party to the proceeding may file within

ten (10) days after service of a petition for review, an

answer supporting or oppos•i• ommission• review.

J .. es P. G Officer
;' •-•:." /DMINISTRATIVE JUDGE•.i

Bethesda, Marylan
April 12, 1993

.,.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Judges:
Peter B. Bloch, Presiding Officer

Richard F. Cole, Special Assistant

In the matter of Docket No. 40-8681 -MLA-4

INTERNATIONAL URANIUM (USA) Re: Material License Amendment
CORPORATION

(Receipt of Material from ASLBP No. 98-748-03-MLA
Tonawanda, New York)

INITIAL DECISION
(Denying the Relief Requested by the State of Utah)

The State of Utah's Written Presentation pursuant to 10 C.F.R. § 2.1233 is titled, "Brief

in Opposition to International Uranium (USA) Corporation's Source Material License

Amendment," December 7, 1998 (Brief). This Brief and the responses to it' form the basis for

the determination of whether the State's concerns should be sustained or dismissed.

The license amendment Utah complains of, Amendment 6, allows the International

Uranium (USA) Corporation (IUSA) to process as an alternate feedstock at its Mill certain

uranium-bearing material from the Ashland 2 site located in Tonawanda, New York. The

'The International Uranium (USA) Corporation's (IUSA) Reply was filed on January

19, 1999 and the Staff of the U.S. Nuclear Regulatory Commission's (Staff) Reply was filed
on January 29, 1999.

Attachment 9
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Ashland 2 site is administered by the Army Corps of Engineers ("USACE") under the

Department of Energy's ("DOE's") Formerly Utilized Sites Remedial Action Program

(FUSRAP).-

The State's principal argument is that the Amendment does not comply with Commis-

sion Guidance because the material is not byproduct material and must therefore be disposed

of at an appropriate facility rather than being subject to "sham disposal." It maintains that

"1 le.(2) byproduct material requires that the ore be 'processed "*** primarily for its source

material content' and thus would not permit... sham disposals." [Emphasis in original.] Brief

at 4-5, citing Proposed Position and Guidance on the Use of Uranium Mill Feed Material Other

Than Natural Oress7 Fed. Reg. 20,525, 20,533 (1992)("Proposed Guidance").

I conclude that the State misconstrues the Atomic Energy Act, which defines as

byproduct materials "the tailings or wastes produced by the extraction or concentration of

uranium or thorium from any ore processed primarily for its source material content." Atomic

Energy Act of 1954 as amended, 42 U.S.C. § 2014e(2).

The State interprets "processed primarily for" to require a test of motive or purpose.

It argues that the International Uranium (IUC) Corporation (IUSA) is processing this material

primarily for the fee it is being paid for receiving the material and it attempts to show that the

2 The FUSRAP program was established by the Atomic Energy Commission ("AEC")

in 1974, to clean up and control radioactive contamination at sites associated with
activities that were previously carried out on behalf of the Manhattan Engineering
District, it successes the AEC and other related entities during the early days of the
nation's nuclear program. See generally U.S. Department of Energy, The Formerly
Utilized Sites RemedialAction Program (FUSRAP): Building Stakeholder Partnerships
to Achieve Effective Cleanup, DOE/EM-0233 (April 1995).
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fee exceeds the amount of money that will be recovered by extracting uranium from the

material.

While the State's argument has some superficial appeal, the phrase "processed primarily

for its source material content" should be given its natural meaning. The adverb "primarily"

modifies the verb, "processed." Therefore, ore is processed primarily for its source material

content when the the extraction of source material is the principal reason forprocessing the ore.

Under those circumstances, the material falls within the NRC's jurisdiction over the uranium

fuel cycle.3 Accordingly, when the extraction of uranium is the principal reason that ore is

processed, it meets the test of this section and is byproduct material.4 If, on the other hand, the

material were processed primarily to remove some other substances (vanadium, titanium, coal,

etc.) and the extraction of uranium was incidental, then the processing would not fall within the

statutory test and it would not be byproduct material within the meaning of the Atomic Energy

Act. That is, the adverb,

"primarily," applies to what is removed from the material by the process and not to the

motivation for undertaking the process.

This reading is consistent with the Uranium Mill Tailings Radiation and Control Act

of 1978, as amended (UMTRCA), 42 U.S.C. § 7901, 2.(b)(2), which states that a purpose of

that Act is

3See Chairman Hendrie's remarks on page 3, below.
4There are two reasons to remove uranium: the value of the material that is removed

and the reduced expense of disposing of the material. Ordinarily, material processed at a
nuclear fuel cycle facility would be considered to be processed primarily to remove uranium.
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to regulate mill tailings during uranium or thorium ore processing at active mill
operations and after termination of such operations in order to stabilize and control such
tailings in a safe and environmentally sound manner and to minimize, or eliminate
radiation health hazards to the public.

Moreover, the legislative history of the definition of byproduct material incorporated into

Section 11 e.(2) of the Atomic Energy Act shows that it was intended to focus on the nuclear

fuel cycle. NRC Chairman, Joseph M. Hendrie, testified:

[T]he intent of the language is to keep NRC's regulatory authority primarily in
the field of the nuclear fuel cycle. Not to extend this out into such things as phosphate
mining and perhaps even limestone mining, which are operations that do disturb the
radium-bearing crust of the Earth and produce some exposures, but those activities are
not connected with the nuclear fuel cycle....

Uranium Mill Tailings Radiation Control Act of 1978 Hearings at 343-44.

This definition of byproduct material reaches a sound practical result in this case. The

State of Utah describes the transaction in this case, on pp. 6-8 of its brief, as follows:

The Ashland 2 material is located on a U. S. Army Corps of Engineer's ("USACE"
or "Corps") Formerly Utilized Site Remedial Action Program ("FUSRAP") site at
Tonawanda, New York. ICF Kaiser is the Corps' prime contractor for the cleanup
of the FUSRAP Tonawanda site. As discussed in Mr. Herbert's Testimony, the State
obtained a copy of ICF Kaiser's request, price analysis, and summary of waste
disposal alternatives submitted to the Corps in support of the award of a contract to
IUSA "for material handling and disposal services" for the Ashland 2 material. See
Exhibit 3 attached to Mr. Herbert's testimony. [5] According to ICF Kaiser's Price
Analysis, ICF Kaiser conducted a market survey to "determine the firms who
regularly provide material handling and waste disposal services." All the firms

5The State has independently obtained a copy of the signed contract between IUSA
and ICF Kaiser. IUSA has asserted to the State that this contract should be treated as
confidential. As the information in the contract is not inconsistent with the information that
ICF Kaiser presented to the Corps, the State will forego, for now, introducing the IUSA-ICF
Kaiser contract into evidence in this proceeding. However, IUSA has itself disclosed
contract cost information to NRC in the Ashland 2 license amendment request. See
attachment 3 thereto (USACE Value Engineering Proposal for Ashland 1 and Ashland 2).
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identified, with the exception of IUSA, are permitted as waste disposal facilities (i. e.,
Envirocare, Envirosafe, Laidlaw, and Waste Control Specialists).

Under the contract, ICF Kaiser will pay transportation costs to deliver the Ashland
2 material to the White Mesa mill. IUSA will collect a material handling and
disposal fee of $90/cubic yard of Ashland 2 material received at the mill. IUSA
initially estimated that the Ashland 2 material would contain a maximum of 25,000
dry tons. However, IUSA has now informed the State that the amount of Ashland
2 material it will receive will be as much as 45,000 cubic yards. Herbert Testimony
at 6. Based on this latest estimate of the amount of material IUSA will receive, the
material handling and disposal fees total $4,050,000. Herbert Testimony at 9.
Additionally, Mr. Herbert used the current market price of yellowcake and various
estimates of Ashland 2's uranium concentration to calculate possible value of uranium
that could be processed from the Ashland 2 material. Without waste-specific density
data, Mr. Herbert used the assumption that the density of the Ashland 2 material
ranges from 80 to 100 lbs/cubic foot. Herbert Testimony at 6.

The range of potential uranium values, based on weight percent of uranium-
238 listed in Tonawanda FUSRAP documents, is as follows:

Value Density Uranium Content
$ 68,040 80 lbs/cubic foot 0.008 percent
$ 85,050 100 lbs/cubic foot 0.008 percent
$221,130 80 lbs/cubic foot 0.026 percent
$276,413 100 lbs/cubic foot 0.026 percent
$493,290 80 lbs/cubic foot 0.058 percent
$616,613 100 lbs/cubic foot 0.058 percent

Herbert Testimony at 8. Thus, the gross value from uranium extraction--which does
not take into account the costs of extracting the material--ranges from $68,000 to a
little more than $600,000 depending on the actual density of the material and its total
uranium content. Id.

I conclude that the scenario presented by the State of Utah is a good practical argument

for permitting the milling of uranium contained in the Ashland 2 materials. First, IUSA

produced the lowest bid for recycling these materials. Why? As the State of Utah has

explained, IUSA would remove some uranium from the materials and would make at least a

small profit on that activity. Second, from an environmental standpoint, it is preferable to
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extract uranium before burying waste materials that contained it. Third, even the State of Utah

projects a net profit from the milling activity. Hence, it is reasonable to predict that the milling

will actually occur. Since the milling will occur, it is not a "sham" as the State has argued. It

is real.6

Here is the way that IUSA expressed this same point on page 55 of its Reply:

IUSA will be recycling substantial quantities of a valuable material. As already
discussed, even based on the conservative numbers calculated by the State, IUSA is
likely to recover between 8,000 to 70,000 pounds of uranium from its processing of the
Ashland 2 material. In all likelihood, if IUSA were not processing the Ashland 2
material this substantial quantity of valuable uranium would be lost to disposal.
Recovering and recycling such a substantial quantity of valuable uranium is an
important benefit, and provides an additional justification for IUSA's certification.7

This was perceived to be a benefit by USACE, the agency administering remediation
of the Ashland 2 site, which is one of the reasons why IUSA was chosen by USACE
and committed contractually to process the Ashland 2 materials for the recovery of
uranium;8

6It seems to me that the only "sham" that stops material from being byproduct
material is if it is not actually milled. If it is milled, then it is not a sham.

1 Indeed, as EPA has noted, recycling can be legitimate and beneficial even
if it is not profitable. See generally, 63 Fed. Reg. at 28,556.

Thus, in its value engineering proposal for disposition of the Ashland 2
material, the USACE specifically listed among the advantages associated with JUSA's
processing of the material:

ADVANTAGES

1. Conforms to Congressional and regulatory mandates which
encourage use of recycling.

2. Reduces radioactivity of the material to be disposed of.

3. Recycles uranium and other minerals.

7. Actual cost savings for treatment and disposal versus cost
of direct disposal can only be greater than projected in this
proposal, depending upon the actual content of recoverable



- 7 -

Second, by recovering uranium from the Ashland 2 material, IUSA's processing makes
the material less radioactive, thereby reducing the hazards associated with its ultimate
disposition and, in effect, making it safer for disposal. This was also perceived to .be
a benefit by the USACE and hence is another reason that IUSA was chosen to and
contractually committed to process the Ashland 2 materials for the recovery of uranium;

Third, recycling the Ashland 2 material provides a benefit to the government, and
therefore to the public at large, by allowing the FUSRAP program to reduce its
inventories of unwanted materials and accomplish environment clean-up in a manner
that is environmentally sound, that is cost efficient, and that allows for the recovery of
a valuable product that would otherwise be disposed;

Fourth, the Ashland 2 materials are I le.(2) byproduct materials that originated from
conventional ores and are therefore chemically, radiologically and physically similar
to the existing Mill tailings and should be expected to be able to be processed for the
recovery of uranium at the Mill; and,

Finally, IUSA has a history of successfully extracting uranium from alternate feed
materials and has developed credibility with the NRC, not only for being technically
competent, but also for fulfilling its proposals to recover uranium from alternate feeds.

The Alternate Feed Guidance is not supportive of the position, taken by the State of

Utah, that material is to be considered byproduct only if the primary economic motivation is

to remove uranium rather than to dispose of waste. For example, on page 4 of its brief, the

State quotes the following out of context:

the potential of converting material that would have to be disposed of as [Low
Level Radioactive Waste ("LLW")] or mixed waste into ore, for processing and
disposal as 1 le.(2) byproduct material. The possibility of converting such wastes
to l1 e. (2) byproduct material can be very attractive to owners of such material...
. An owner of such material could pay a mill operator substantially less to process
it for its uranium content and dispose of the resulting l1 e. (2) byproduct material
than to dispose of the material as waste at an appropriate facility.

Proposed Position and Guidance on the Use of Uranium Mill Feed Material Other Than

uranium or other minerals found in the waste stream.

See USA CE, Value Engineering Proposal, Proposal No. C-11, originally included
with IUSA's license amendment application, by letter from Michelle R. Rehmann to
Joseph J. Holonich (May 8, 1998). [See IUSA Response at Exhibit 7.]
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Natural Ores, 57 Fed. Reg. 20,525, 20,533 (1992) ("Alternate Feed Guidance").

I find the interpretation of the State of Utah to be misleading because this same

Alternate Feed Guidance, at pp. 20,532-3, makes it clear that if source material is extracted

from a material at a licensed uranium mill, then the material is considered to be "ore,"

providing that it does not contain hazardous waste9 and that it is processed so that a useable

product, uranium, is extracted from it. Accordingly, I conclude that IUSA meets the re-

quirements of statute and guidance. It is not involved in a sham. It is milling ore and its

license was appropriately granted to it."0

ORDER

For all the foregoing reasons and upon consideration of the entire record in this
matter, it is this 9th day of February, 1999, ORDERED, that:

1. The relief requested by the State of Utah in its December 7, 1998 "Brief in

Opposition to International Uranium (USA) Corporation's Source -Material License
Amendment" is denied.

9The State of Utah has satisfied itself that the Ashland 2 material does not contain
hazardous waste. Utah Brief at 3. The adequacy of the Staff's safety review is irrelevant.
University of Missouri, CLI-95-1, 41 NRC at 121.

"0 The State has failed to show any material respect in which the Staff's environmental
review of this license amendment was deficient. The assertion that the State's regulations
may be more stringent than the NRC's does not demonstrate the inadequacy of the
environmental review.



0

-9-

2. This decision is reviewable under 10 C.F.R. §2.1253, pursuant to the procedures
set forth in 10 C.F.R. § § 2.786 and 2.763. The petition for review must be filed within 15
days of the service of this decision..

Peter B. Bloch, Administrative Judge
Presiding Officer

Rockville, Maryland
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Differing Professional View Panel

DIFFERING PROFESSIONAL VIEW

MEMORANDUM TO:

FROM:

SUBJECT:

In response to your November 30, 1998, memorandum on this subject, I hereby forward

to you the attached report of an ad hoc panel convened to review the Differing Professional

View on "Use of Mill Tailings Impoundments for Disposal of Waste other than 1 le.(2) Byproduct

Material and Reviews of Applications to Process Material other than Natural Uranium Ores."

Attachment: Ad Hoc Panel Report on DPV

cc: M. Fliegel
J. Greeves
J. Holonich
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REPORT OF AN AD HOC PANEL
CONVENED TO REVIEW THE DIFFERING PROFESSIONAL VIEW ON

"USE OF MILL TAILINGS IMPOUNDMENTS FOR DISPOSAL OF-WASTE
OTHER THAN 11e.(2) BYPRODUCT MATERIAL AND

REVIEWS OF APPLICATIONS TO PROCESS MATERIAL
OTHER THAN NATURAL URANIUM ORES"

I. Introduction and Summary

This is the report of an ad hoc panel, established under Nuclear Regulatory Commission (NRC)
Management Directive 10.159,1 to review the Differing Professional View (DPV) entitled "Use of
Mill Tailings Impoundments for the Disposal of Waste other than 1 le.(2) Byproduct Material and
Reviews of Applications to Process Material other than Natural Uranium Ores" (Appendix A).
Under the Management Directive, the panel is to review the differing view in the DPV and the
prevailing NRC staff view, and to make recommendations to NRC management.

The prevailing staff view is embodied in an NRC staff draft Commission paper 2 which would
modify two NRC guidance documents issued in 1995.' First, the draft Commission paper would
modify NRC guidance on use of uranium mill tailings impoundments for disposal of "non-1 le.(2)
material," that is. material that is not byproduct material under Section 1 le.(2) of the Atomic
Energy Act. This modification addresses claims that existing NRC guidance is overly restrictive
because its exclusion of material subject to dual regulation by another Federal or State
regulatory agency essentially precludes disposal of non-1 le.(2) material in tailings
impoundments. Second. the draft Commission paper proposes modification of NRC guidance
on licensee requests to use uranium mills to process "alternate feed material," that is, material
other than natural uranium ore, to recover source material. This second modification addresses
claims that NRC exceeded its statutory authority by including an economic analysis in existing
NRC guidance to show that alternate feed is being processed primarily for the recovery of
uranium and for no other primary purpose. The NRC guidance reflects a concern that the

1 NRC Manual Directive 10.159, "Differing Professional Views or Opinions" (April 10,

1997). See Appendix A.

2 The NRC staff draft Commission paper is entitled "Use of Uranium Mill Tailings
Impoundments for the Disposal of Waste other than 1 le.(2) Byproduct Material and Reviews of
Applications to Process Material other than Natural Uranium Ores." The panel reviewed various
versions of the draft Commission paper. The panel provided copies of the drafts it reviewed to

• the submitter of the DPV. The latest version is attached as Appendix C.

3 The two guidance documents are "Final Revised Guidance on Disposal of Non-Atomic

Energy Act of 1954, Section 1 le.(2) Byproduct Material in Tailings Impoundments" and "Final
Position and Guidance on the Use of Uranium Mill Feed Material other than Natural Ores"
(60 FR 49296). See Appendix C, Attachment (1).



uranium mill not be used to process matter for the purcose of convert•ng its ciassification to
byproduct material.-

The DPV sets forth a differing view on each guidance rnodifica:;on crooosed rn the draft
Commission paper. First. the DPV contends that disoosal of non-1 le.k2 ) material involves
complex considerations of "dual regulation. not adequately discussed in the draft Commission
paper. and resolvable only by enactment of new legislation. The DPV predicts that dual
regulation will thwart any beneficial effects of modified NRC guidance. by creating regulatory
uncertainties that prevent disposal of non-1 le.(2) material, or by burdening the NRC staff with
the role of resolving conflicting regulatory requirements to avoid impeding reclamation of
impoundments or termination of licenses. Second, the DPV asserts that the draft Commission
paper is unclear on how it proposes to change the existing NRC guidance on alternate feed.
This lack of clarity, according to the .DPV. obscures how the modified guidance addresses the
concern that matter not be brought into the uranium mill for the purpose of qualifying it for
disposal in the tailings pile.

This report contains the results of the panel's review of the DPV. Part II summarizes the
establishment of the panel, its activities and the information it reviewed. Part III contains a
discussion of the issues raised by the DPV and the panel's conclusions on those issues. The
panel's recommendations are set forth in Part IV.

II. Background

By memorandum dated November 30, 1998, Carl J. Paperiello, Director of the Office of Nuclear
Material Safety and Safeguards. initiated establishment of the ad hoc review panel to review the
DPV (Appendix A). The memorandum appointed William Reamer, Acting Chief, Engineering &
Geosciences Branch, Division of Waste Management, and Paul Lohaus, Deputy Director, Office
of State Programs, respectively, as chair and panel member. A third panel member, Dennis
Sollenberger, Office of State Programs, was selected by the panel chairman on December 11,
1998, from a list of candidates proposed by the submitter of the DPV (Appendix B). The
memorandum requested the panel to complete its review and provide recommendations to the
Director.5

In accordance with the Director's memorandum, the panel reviewed the DPV as well as the
NRC staff draft Commission paper on which the DPV is based. The draft Commission paper

4 Natural ore or other matter processed in the mill primarily for its source material
content becomes byproduct material suitable for disposal in the tailings impoundment. Ore or
matter processed in the mill for some purpose other than primarily for its source material content
is not byproduct material.

5 The DPV process is governed by Management Directive 10.159, "Differing
Professional Views or Opinions." Once members are selected, the panel is to review the DPV
within 7 calendar days to determine whether additional information is needed for the review.
Once the panel receives the necessary information, it is to complete its review and make its
recommendations within 30 calendar days.



contains eiqht attachments which the panel also reviewed [Appendix C. Attachments (1 )-(8)].
The panel also reviewed relevant excerpts from an inoustry White Paper (Appendix D).7 The
panel interviewed rne submitter of the D.PV on Januar. - 1999 w.hch t;me the suomitter
provided additional information in support of the DPV .. ooen )ri,: - The panel also interviewed
the Acting Deputy Director. Division of Waste Management. At no time during its review did the
panel identify an immediate or significant health and safety concern requiring the immediate
attention of NRC management.

Ill. Discussion

A. Disposal of Non-lie.(2) Material

The draft NRC staff Commission paper, the industry White Paper, and the DPV are in general
agreement that mill tailings impoundments could reasonably be used for disposal of other
material. Impoundments are used for disposal of 1 le.(2) byproduct material. They could also
be used for disposal of other. non-1 le.(2) material that is physically, chemically and
radiologically similar to 1 le.(2) material, without adverse environmental or human health and
safety impacts.8

6 Recommendations for a Coordinated Approach to Regulating the Uranium Recovery

Industry. A White Paper Presented by the National Mining Association. See Appendix D.

' The interview addressed whether the panel correctly understood the DPV concerns.
whether any of the concerns had been eliminated or new DPV concerns raised by the redrafting
of the Commission paper, panel questions on the DPV, and any additional information the panel
needed or the submitter desired to provide in support of the DPV. The material provided to the
panel during the interview is entitled "Notes for DPV Meeting, Non-1 le.2 and Alternate Feed
Commission Paper." See Appendix E.

8 The industry White Paper (pp. 133-35) (Appendix D) offers several examples of waste

streams that involve non-1 le.(2) material physically, chemically and radiologically similar to
11 e.(2) byproduct material and that might, therefore, be disposed of in mill tailings
impoundments. They include:

Secondary process wastes from side-stream recovery of uranium not regarded
as 1 le.(2) material because they result from ores not processed primarily for
their source material.

Sludges or residues from treatment of mine water containing source material.

Naturally occurring radioactive material (NORM), such as contaminated resins
from Class IX well-water purification or construction scrap.

Other high-volume, low-level radioactive waste that is physically, chemically and
radiologically similar to mill tailings (e.g., contaminated soils and rubble).



Significantly. however, the non-1 le.(2) material migh: he subject to regulation by EPA or the
States under the Resource Conservation and Recovery Act iRCRA). 'he Comprehensive
Env;ronmental Response. Come--sa-on and Labii.y C the Toxic Substance
Control Act (TSCA) or other Federa! or State reguiator?, statutes Material subject to regulation
by EPA or States under statutes otner than tne Atomic Energy Act is not authorized for disposal
in mill tailings impoundments under the existing NRC Final Guidance (referred to hereafter as
the Final Guidance').9 The exclusion of such matErial is not based on health and safety
considerations.-" Rather. the Final Guidance reflects a concern that disposal of the material
could subject the entire mill tailings impoundment to potentially duplicative or conflicting
regulatory requirements. ý'

Nonetheless, the draft Commission paper. industry White Paper and the DPV generally agree
that disposal of non-1 le.(2) material in tailings impoundments should be permitted.! 2

Disagreement arises, however, over what legal or policy changes are needed to address the
potential for dual regulation of the impoundment.

0
9 Final Guidance on Disposal of Non-Atomic Energy Act of 1954, Section 1 le.(2)

Byproduct Material in Tailings Impoundments. Criteria 2. 4 and 5. See Appendix C, Attachment
(2).

10 The draft Commission paper (p. 3) indicates that "[t]he primary purpose of the

prohibitions in the current staff guidance is to reduce the potential for the regulation of the
tailings imooundments by more than one regulatory agency." See Appendix C.

For example, if non-1 le.(2) material contains RCRA hazardous waste, the entire

impoundment could be subject to EPA regulation under RCRA. Similarly, a jurisdictional overlap
might occur if the non-1 le.(2) material contains NORM subject to State regulation. Disposal of
non-1 le.(2) material in the impoundment could impede license termination and transfer of
custody to DOE which is not under any UMTRCA duty to accept such custody. (DOE has the
authority -- but not the duty -- to accept custody of a low-level waste (LLW) disposal site under
section 151 (b) of the Nuclear Waste Policy Act.) It might lead to a licensee having to make
changes to an NRC-approved final tailings stabilization and remediation plan to meet State
requirements that differed from NRC requirements in 10 CFR Part 40. In addition, the draft
Commission paper indicates that dual State regulation might create problems for DOE (or the
State agency) tasked with the long-term surveillance and care of the stabilized and remediated
tailings impoundment on license termination. The draft Commission paper (p. 3), however, does
not identify the type of problems that might arise.

12 The Commission's Staff Requirements Memorandum (SRM) on DSI-9,

"Decommissioning -- Non-Reactor Facilities," supports development of regulatory frameworks
for lower cost decommissioning waste disposal (Option 7). See Appendix C, Attachment (2).
By permitting use of mill tailings impoundments for disposal of other materials that are similar to
1 le.(2) byproduct material and produced by decommissioning activities, DSI-9 would arguably
be furthered.
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The Final Guidance implicitly considers dual regula'!on a problem that should be avoidedl even
if it means foregoing the potential benefits of using imooundments for disposal of other material.
As noted, the Final Guidance would not permit the szaff to approve a disposal.that subjects the
impoundment to dual regulation. even if DOE. the like;v long-term custodian of the
impoundment. agrees to accept dual regulation The :ndustry White Paper considers the Final
Guidance to be overly restrictive because its exclusion of material subject to dual regulation
essentially precludes use of impoundments for disposal of non-1 le.(2) material.1 3

The draft Commission paper. on the other hand. in recommending revisions to the Final
Guidance, would permit disposal of material subject to dual regulation. provided all other
participants agree. 4 This arguably 180-degree change of position. on paper, would permit use
of tailings impoundments for disposal of other material. However, the DPV points out that it is
unclear whether the revised guidance will, in fact, work. In particular. the DPV argues that:

DOE might decide to continue to preclude disposal of material that could result in
dual regulation of the impoundment, thereby continuing the statusquo and
eliminating any benefit from NRC's permitting the disposal.

The NRC staff should engage in prior consultation with DOE before proposing the
revised guidance. (The DPV contends the revise guidance burdens DOE with the
need to prepare its own guidance and conduct its own review for each specific
application to dispose of other material and determine whether to accept it.)

Licensees would be faced with the added burden of obtaining a separate
approval of any disposal of other material from DOE (and possibly others).

The DPV also questions the draft Commission paper's apparent premise that dual regulation is
acceptable if all other participants agree. Specifically, even if DOE were to agree to accept the
site, the DPV asserts that NRC should remain concerned with allowing non-1 le.(2) materials
into the pile because:

New burdens on the NRC staff will result from the separate, dual regulation of the
tailings pile by EPA or the State (e.g., the burdens of additional interactions with
the State on issues related to the disposal and of determining necessary
additions to the long-term care fund).

13 The draft Commission paper (p. 8) indicates no applications for disposal of non-

1 le.(2) material have ever been received from licensees under the Final Guidance.

14 Criterion 4 of the staff's revised guidance [Appendix C, Attachment (7)] provides that
disposal of other material would be approved by NRC if the long-term custodian (most likely,
DOE) agrees to accept the impoundment with the other material in it. Further, disposal in the
impoundment may require approval of EPA or the State exercising regulatory authority under
other statutes.



Adequate consideration has not been given to addressing potential conflicts
between NRC disposal requirements for 11 e.(2) disposals and EPA or State
disposal requirements :"both existng arn, future regulations) for disposals of other
materials (e.g.. the DPV notes a State might try to circumvent an NRC decision
by revising State requirements).

A criterion should be retained for obtaining LLW compact commission approvals
because they are either legally required or are otherwise appropriate.

According to the DPV. the only viable approach to allow disposal of non-1 le.(2) material is
enactment of new legislation. eliminating the need for approvals by DOE, EPA. the compacts or
the States and also eliminating dual regulation. The DPV thus adheres to the implicit
consideration underlying the Final Guidance. that avoidance of dual regulation outweighs the
potential benefits of using impoundments for disposal of other material.

The industry White Paper, while criticizing the Final Guidance as too restrictive, suppv, is and
encourages NRC efforts to address dual regulation through possible legislation and
State/interagency agreements [i.e., Memorandums of Understanding (MOUs)] with co-
regulators. The White Paper, in encouraging cooperative efforts to make progress, asserts that
concerns about inconsistent requirements from dual regulation under CERCLA and RCRA
should be resolvable because 1 le.(2) disposal sites are already regulated under 10 CFR
Part 40, Appendix A, which incorporates RCRA standards for non-radiological hazards. The
industry White Paper suggests the following considerations:

NRC should be able to enter into MOUs with EPA, DOE, and States to resolve

duplicative jurisdictional concerns that result from disposing of mixed wastes in
tailings impoundments.

DOE has the authority (but not the duty), under section 151(b) of the Nuclear
Waste Policy Act (NWPA), to accept custody of non-1 le.(2) material under
conditions comparable to those that would be met for tailings disposal sites
transferred to DOE.

NRC should consider MOUs with State agencies to satisfy dual regulation
concerns for disposal of NORM.

NRC can issue a generic exemption under Part 61 in lieu of the current case-by-
case consideration.

B. Panel Conclusions on Disposal of Non-lle.(2) Material

With respect'to the DPV concern that revisions of the Final Guidance should not be considered
before consultation with DOE, the panel believes both the DPV and the draft Commission paper
have merit.

The DPV is correct that DOE needs to be consulted, inasmuch as DOE will need
to agree to accept material that could result in dual regulation, in order for the
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revised NRC guidance to have its intended beneficial result with respect to use of

mill tailings impoundments for non-i le :2) material.

The draft Commission paper acknowiecges DOE s ootential concern about

perpetual dual regulation by EPA (or a State) and NRC. and it indicates staff will
consult with DOE before proposing to modify and publish revised guidance for
comment: this should give DOE the opportunity to be informed of possible
guidance revisions and NRC the opportunity to consider DOE comments in
guidance revisions.

In light of the Commission's interest (as reflected in DS!-9) and the fact that

industry has raised related concerns directly with the Commission, the staff
reasonably concluded it should consult with the Commission, first, on its planned
approach, before consulting with DOE.

The DPV is uorrect that DOE's disagreement would prevent NRC approval of a
licensee's request to dispose of non-1 le.(2) material and could thereby lead to
continuation of the status quo on use of mill tailings impoundments,
notwithstanding publication of revised guidance, thus depriving the staff's revised
guidance of much of its intended effect.

Therefore. the panel believes that, at the conclusion of consultations with DOE,
the NRC staff should inform the Commission of DOE's position on the staff
revisions to the guidance and. in particular. DOEs willingness to accept a site
that could be subject to dual regulation.

With respect to the DPV concern that revisions of the Final Guidance could inappropriately
burden DOE and licensees if DOE, after reconsidering the issue, decides to preclude disposal of
material that could result in dual regulation, the panel does not want to prejudge the outcome of
NRC's consultation with DOE.

The panel agrees that the revised guidance -- by increasing the number of
requests to put non-1 le.(2) material into the impoundment -- would increase the
level of effort required of licensees and other government agencies, respectively,
to prepare and approve such requests.

The panel notes that if DOE indicates it will not accept sites subject to dual
regulation, and if the NRC thereafter proceeds to issue the revised guidance,
DOE (and licensees) could be burdened by DOE's need to do a case-by-case
evaluation of requests to dispose of non-i1 e.(2) material.

In part because the draft Commission paper lacks a strategy for addressing dual
regulation or mitigating its effects, the panel is uncertain whether the paper's
recommended approach can achieve the desired results -- i.e., successfully
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address use of mill tailings impoundments for disposal of other material.
However. the draft Commission paper appears to recognize this uncertainty.

By proposing to publish quidance revisions for comment. the draft Commission
paper offers a reasonable Process for learning and subsequently addressing
whether the revisions could inappropriately burden licensees by. for example.
insisting they obtain a separate DOE approval before disposal of non-1 le.(2)
material.

With respect to the DPV concern that revisions to the Final Guidance will create new and
unacceptable burdens for the NRC staff (i.e.. the burdens of dual regulation including additional
interactions with the State on issues related to the disposal and of determining necessary
additions t.o the long-term care fund), the panel disagrees.

The DPV does not give an adequate basis to conclude that any new burdens on
the staff are unacceptable.

The draft Commission paper acknowledges that additional NRC staff burden may
result. (The panel notes the draft Commission paper does not provide detail or
estimate the magnitude of the burden.)

The draft Commission paper describes a "model" experience in which DOE and
the licensee, with little NRC involvement, worked to resolve issues related to
disposal of 1 le.(2) material contaminated with PCBs regulated under TSCA. The
panel is uncertain whether this experience is a valid model for disposal of non-

i In discussing Option 2 to modify NRC guidance to allow disposal, the draft

Commission paper (p. 5) includes the following statement:

As a result, the potential for non-1 le.(2) byproduct material to be disposed of in mill
tailings impoundments could be increased depending on the willingness of licensee and
the long-term custodian to accept dual or multiple regulation. (Emphasis added).

The DPV (Appendix E) faults the staff's discussion of Option 2 (i.e. the preferred option) for
failing to explain the possible ramifications and giving superficial discussion to complex issues.
The panel believes the draft Commission paper and its attachments, extensively documenting
the prolonged history of this issue, contain the necessary explanation and discussion.
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11 e.(2) material.- Nonetheless. staffs oroposai to consult with DOE and ouclish
revised guidance for comment shouud nelp to a;r this issue

With regard to the DPV concern that the craft Comm;ssion pac:er does not adequateiy consider
how to address potential conflicts between NRC disoosal requirements for 11 e.(2) disposals and
EPA or State disposal requirements (both existing and future regulations) for disposals of non-
1 le.(2) materials, the panel agrees.

The draft Commission paper (p. 4) does not analyze the potential for conflicts
between NRC disposal requirements and the disposal requirements of EPA or
the State. Rather. it leaves to DOE and the licensee the task of working out "the
particulars... with any other regulatory agency involved," while noting that
regulation by other Federal and/or State regulatory agencies could "decrease the
viability of this approach [i.e., the recommended revision to guidance]."

Given the draft Commission paper's recognition .that revised guidance could be
adversely impacted by dual regulation, the basis for the paper's recommended
approach could be improved if the staff articulated its strategy for dealing with the
contingencies presented by dual regulation (e.g., how to mitigate conflicting
disposal requirements) when it publishes revised guidance for comment. A
strategy for mitigating the impacts of dual regulation could also serve as a partial
response to potential concerns, alluded to in the draft Commission paper, that
disposal of non-1 le.(2) material is inconsistent with UMTRCA. 17

Cooperative efforts, involving NRC. EPA, and State regulatory agencies, could be
addressed when the staff articulates its strategy for dealing with the
contingencies presented by dual regulation. The industry White Paper supports
and encourages NRC cooperative efforts to address dual regulation such as
State/interagency agreements (i.e., MOUs) with co-regulators. The draft

16 DOE might view TSCA disposal requirements as less stringent than, and, therefore,

different from, RCRA regulations for hazardous waste disposal. In addition, the approach used
for disposal of the TSCA waste -- i.e., placement of the TSCA waste in a separate cell,
according to the draft Commission paper -- may not always work for disposal of non-1 le.(2)
material in mill tailings impoundments. Further, disposal of the TSCA waste, which was
apparently generated onsite and for which alternative disposal capacity may not have been
available, is factually different from disposing of non-i le.(2) material generated offsite.

"7 The draft Commission paper (p. 4) includes the following statement: "The staff would

emphasize, however, that this approach [i.e., the recommended approach] would reintroduce
the likelihood of multiple regulation by EPA, the States, and NRC, which the current approach
and the underlying design of [UMTRCA] sought to avoid."

9



Commission paper. however. does not specify or evaluate cooperative efforts.
although it is focused on addressr*,g ,ncustry concerns -

A strategy for dealing with dual regu!a.t:on could also include possible legal
arguments. if such arguments are viabie. on preemption of State regulatory
requirements that conflict with or stana as an obstacle to fulfillment of UMTRCA.

The strategy could clarify staff's intention with respect to issuing a generic
exemption from Part 61 in a future rulemaking.i

With respect to the DPV concern that a criterion should be retained for obtaining LLW compact
commission approvals because they are legally required or otherwise appropriate, the panel
believes that both the DPV and the draft Commission paper have merit.

To the extent compact consent is a legal requirement, the DPV is correct in that
the Commission does not have the authority to permit licensees to dispose of
material without the licensee obtaining such consent.

The draft Commission paper adequately describes the background of this
criterion and the related policy considerations; further. the NRC can reasonably
expect that licensees will obtain any legally required consent, and NRC is not
obligated to enforce compact requirements.

To the extent compact approval is legally required, staff should acknowledge that
it cannot and does not purport to change such a legal requirement.

With regard to the DPV concern that legislation -- specifically, legislation eliminating dual
regulation -- is the only viable approach to allow use of mill tailings impoundments for disposal of
non-1 1e.(2) material, the panel disagrees.

Cooperative efforts such as State/interagency agreements (i.e., MOUs) have not
been explored, and the DPV does not provide a basis to conclude they would
necessarily fail, moreover- until they are evaluated, cooperative efforts may be
argued to be an alternative that should be pursued before legislation.

On the other hand, legislation is a possible way to address dual regulation and
could be considered, at the appropriate time, as an element of the staff's strategy

for dealing with dual regulation. Although not specifically addressed in the draft

, The draft Commission paper generally indicates staff will need to expend resources in
dealings with other Federal and/or State regulatory agencies, but does not specify the
anticipated staff activities.

19 Based on the panel's interview with the Acting Deputy Director, the panel understands

the staff intends to replace the case-by-case exemption process under the Final Guidance (i.e.,
Criterion 10) with a generic exemption by rule.
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Commission paper. the staff already submitted a draft legislative package
proposing that material disposed of in a mill tailings impoundment shall be
excluded from regulation unaer the Sc d WVaste Disposal Act *The staff also
drafted autnorization committee tes:-ony reccr'mencing legislation.

C. Alternate Feed

A licensed uranium mill can be used to process not only natural or native ore but also -any other
matter from which source material is extracted. and the wastes from processing can be
disposed of in the tailings impoundment. provided the ore or other matter is "processed primarily
for its source material content." The Atomic Energy Act defines "byproduct material" to include
tailings or wastes produced by the extraction or concentration of uranium (or thorium) "from any
ore processed primarily for its source material content.'2" The term 'ore" is interpreted by the
Commission to include:

natural or native matter that may be mined and treated for extraction, . . or any
other matter from which source material is extracted in a licensed uranium or
thorium mill. 21

A determination is made as to whether the natural ore or other matter is "processed primarily for
its source material content" under the existing NRC Final Position and Guidance [Appendix C.
Attachment (1)] (referred to hereafter as the "Final Position").

The Final Position, in addressing the determination for a mill's processing of matter, otherwise
classified as low-level radioactive waste or mixed radioactive waste, establishes two alternative
tests for whether the matter is being processed "primarily for its source material content." First,
it can be concluded that the matter (including matter otherwise classified as "waste") is being
processed primarily for source material if the matter would be approved for disposal in the
tailings impoundment without processing in the mill. The Final Position refers to this as the "co-
disposal test." Second, it can be concluded that the matter (including matter otherwise classified
as "waste") is being processed primarily for its source material if the licensee so certifies and
justifies its certification with reasonable documentation, "based on financial considerations, the
high uranium content of the feed material, or on other grounds." See Appendix C,
Attachment (1).

The draft Commission paper proposes to revise the second test in the Final Position to eliminate

any discussion of economics and develop another method to assess whether material is being
processed primarily for its source material content. However, the uranium mill licensee would
still need a justification to demonstrate it was processing other matter primarily for its source
material content in order to ensure that wastes from processing can be classified as "1 le.(2)
byproduct material." The draft Commission paper also permits a licensee to process material

2' Atomic Energy Act of 1954, as amended, § 11 e.(2).

21 Final Position and Guidance on the Use of Uranium Mill Feed Material other than
.Natural Ores. See Appendix C, Attachment (1).
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without obtaining prior NRC approval, provided the icensee retains documentation for NRC
inspection.

The DPV. addressirg an earlier version c; "he draft Czmmissior oaper. contends the paper :s
attempting to remove the requirement ,nat a iicensee .ustify that material proposed for
processing is to be processed primarily for its source material. The DPV also contends that.
because the revised guidance would remove the justification requirement. the Commission will
be put in the unacceptable position of. in effect, sanctioning sham processing (i.e., the
processing of material for the purpose of changing its classification to allow disposal in the
tailings impoundment rather than for the purpose of recovering source material).

The DPV further contends that concern over licensee justification that alternate feed will be
processed primarily for its source material should be resolved by legislation. Specifically. if
legislation were enacted to allow the disposal of non-1 le.(2) material in tailings impoundments.
as the DPV recommends, then the licensee's decision to process the material to recover
uranium would itself be sufficient justification under the "co-disposal test." If material can be
disposed of directly in the impoundment, the licensee's determination to process it for uranium is
clear evidence, in and of itself, that the licensee is processing the material primarily for its source
material content.

During the panel's interview, the DPV submitter said the draft Commission paper had been
revised subsequent to the DPV and asserted that the draft Commission paper, as revised, was
unclear in its proposed revision of the Final Position. While the draft Commission paper
proposes to provide other means to show a licensee is processing matter primarily for source
material, it also implies use of the same criteria as in the Final Position but would allow
performance-based licensing.

The industry White Paper urges the Commission to reject the premise it needs to prevent
uranium mill licensees from processing material through their mills to recover source material
when recovery of the source material content would not be economically viable.2 2 Rather, the
Commission should adopt a presumption that, if licensees are processing other matter to extract
source material, then the material is being processed primarily for its source material content.
Alternatively, the White Paper recommends the NRC refocus the "co-disposal test" on health,
safety, and environmental considerations and eliminate the "licensee certification and
justification test." which is unnecessarily restrictive. 3

22 White Paper at 152 (Appendix D).

23 White Paper at 157 (Appendix D). The White Paper argues the Commission has

gone beyond the statutory requirement that material must be "processed primarily for its source
material content" by the additional words "and for no other primary purpose" in the Final
Position.

12



b. Paners Conclusions on Alternate Feed

With respect to the DPV concern that the draft Comr ,.ssion paper would remove the
requirement that a licensee justify 'hat mater;a! ;s to crocessed orimanIlv for its source
material content. the panel disagrees

The panels reading is that a licensee must develop a justification that material is
being processed primarily for its source material content in order to ensure that
the residuals from processing can be classified as "1 le.(2) byproduct material."
The staff needs to clarify the draft Commission paper if the panel's reading is
incorrect.

However, the panel agrees the staffs proposed guidance revision could be more
clear and believes the staff should clarify, when publishing revised guidance for
comment, that no substantive change is intended and licensees must still justify,
with reasonable documentation, that other matter is being processed primarily for
its source material, and that the justification may be based on any reasonable
grounds, including financial considerations.

Further, the staff should clarify that licensees will be issued a performance-based
license amendment authorizing use of alternate feed material that the licensee
determines to process primarily for its source material, so that the justification
requirement is enforceable. 2

With respect to the DPV concern that the revised guidance would remove the justification
requirement and thereby put the Commission in the position of sanctioning sham processing,
the panel disagrees.

As noted, the panel's reading is that a justification must be developed by the
licensee; the panel, therefore, disagrees with the DPV's premise.

With respect to the DPV concern that legislation should be used to resolve the issue of licensee
justification for processing alternate feed primarily for its source material, the panel agrees that
legislation is one possible approach but disagrees that it is the only approach.

The staff agrees that legislation is a potential solution, as reflected in its draft
legislative package and draft authorization committee testimony.

While legislation would resolve the issue, and is, therefore, a sufficient approach,
it is not necessary.

24 Based on its interview with the Acting Deputy Director, the panel understands the staff

intends that licensees obtain a performance-based license amendment to ensure that the
revised guidance includes an adequate basis for enforcement.
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As noted earlier, cooperative efforts such as State/interagency agreements (i.e..
MOUs) have not been explored and. until they are evaluated, they may be

argued to be an alternative that snoulc .•e pursued oefore legisiation

IV. Recommendations

A. Disposal of Non-1 I e.(2) Material

Based on its review of the DPV. the draft Commission paper and other relevant information, the
panel recommends that the NRC staff

(1) indicate it will inform the Commission, at the end of NRC/DOE consultations. of
DOEs position on staff's proposed guidance revisions and, in particular, DOE's
willingness to accept a site that could be subject to dual regulation:

(2) articulate its strategy for dealing with the contingencies presented b, .
regulation (e.g., how to mitigate conflicting disposal requirements) when it
publishes revised guidance for comment:

(3) address cooperative efforts, involving NRC, EPA, and State regulatory agencies,
when it articulates its strategy for dealing with the contingencies presented by

dual regulation:

(4) clarify in the strategy the extent to which the conditions for DOE's acceptance of
a site under section 151 (b) of the NWPA parallel the conditions for license
termination and transfer of custody to DOE under UMTRCA;

(5) consider including in its strategy for dealing with dual regulation possible legal
arguments on preemption of State regulatory requirements that conflict with or
stand as an obstacle to fulfillment of UMTRCA;

(6) address legislation as an element of the strategy for dealing with dual regulation:

(7) clarify, in any revised guidance which removes the compact consent criterion,
that, to the extent compact approval may be legally required, the NRC cannot
and does not purport to change such a legal requirement; and

(8) clarify that NRC intends to issue a generic exemption from the licensing
requirements in 10 CFR Part 61 for any disposal of non-1 le.(2) material in a mill
tailings impoundment.

B. Alternate Feed

Based on its review of the DPV, the draft Commission paper, and other relevant information, the

panel recommends that the staff:
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(1) clarify, when publishing revised guidance for comment. that no substantive
change is intended and licensees must still justify. with reasonable
documentation, that other matter is ben:rg processed primarily for its source
material, and that the justification ma, ce based on any reasonable grounds.
including financial considerations

(2) include in the clarification that licensees will be issued performance-based
license amendments authorizing use of alternative feed material which the I
licensee determines to process primarily for source material, and

(3) note that if revised guidance is approved, permitting disposal of non-1 le.(2)
material in mill tailings impoundments, material that could be disposed of directly
in the impoundment could be processed to recover source material, as alternate
feed, under the "co-disposal test."
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