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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD PAP'.
Before Administrative Judges:
Peter B. Bloch, Presiding Officer
Richard F. Cole, Special Assistant

In the matter of
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Docket No. 40-8681-MLA-4

INTERNATIONAL URANIUM (USA)
CORPORATION
(Receipt of Material from
Tonawanda, New York)

Re: Material License Amendment

ASLBP No. 98-748-03-MLA

INITIAL DECISION
(Denying the Relief Requested by the State of Utah)
The State of Utah's Written Presentation pursuant to 10 C.F.R. § 2.1233 is titled,

S

"Brief in Opposition to International Uranium (USA) Corporation's Source Material License
Amendment," December 7, 1998 (Brief). This Brief and the responses to it1 form the basis
for the determination of whether the State's concerns should be sustained or dismissed.
The license amendment Utah complains of, Amendment 6, allows the International
Uranium (USA) Corporation (IUSA) to process as an alternate feedstock at its Mill certain
uranium-bearing material from the Ashland 2 site located in Tonawanda, New York. The
Ashland 2 site is administered by the Army Corps of Engineers ("USACE") under the

1The International

Uranium (USA) Corporation's (IUSA) Reply was filed on January
19, 1999 and the Staff of the U.S. Nuclear Regulatory Commission's (Staff) Reply was filed
on January 29, 1999.

- 2 Department of Energy's ("DOE's") Formerly Utilized Sites Remedial Action Program
(FUSRAP).2
The State's principal argument is that the Amendment does not comply with
Commission Guidance because the material is not byproduct material and must therefore be
disposed of at an appropriate facility rather than being subject to "sham disposal."

It

maintains that "1le.(2) byproduct material requires that the ore be 'processed "***
primarily for its source material content' and thus would not permit

. . .

sham disposals."

[Emphasis in original.] Brief at 4-5, citing Proposed Position and Guidance on the Use of
Uranium Mill Feed Material Other Than Natural Ores, 57 Fed. Reg. 20,525, 20,533
(1992)(" Proposed Guidance").
I conclude that the State misconstrues the Atomic Energy Act, which defines as
byproduct materials "the tailings or wastes produced by the extraction or concentration of
uranium or thorium from any ore processed primarily for its source material content."
Atomic Energy Act of 1954 as amended, 42 U.S.C. § 2014e(2).
The State interprets "processed primarily for" to require a test of motive or purpose.
It argues that the International Uranium (IUC) Corporation (IUSA) is processing this
material primarily for the fee it is being paid for receiving the material and it attempts to

2The

FUSRAP program was established by the Atomic Energy Commission ("AEC")

in 1974, to clean up and control radioactive contamination at sites associated with
activities that were previously carried out on behalf of the Manhattan Engineering
District, it successes the AEC and other related entities during the early days of the
nation's nuclear program. See generally U.S. Department of Energy, The Formerly
Utilized Sites RemedialAction Program(FUSRAP): BuildingStakeholder Partnerships
to Achieve Effective Cleanup, DOE/EM-0233 (April 1995).
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show that the fee exceeds the amount of money that will be recovered by extracting uranium
from the material.
While the State's argument has some superficial appeal, the phrase "processed
primarily for its source material content" should be given its natural meaning. The adverb
"primarily" modifies the verb, "processed."

Therefore, ore is processed primarily for its

source material content when the extraction of source material is the principal reason for
processing the ore.

Under those circumstances, the material falls within the NRC's

jurisdiction over the uranium fuel cycle. 3 Accordingly, when the extraction of uranium is
the principal reason that ore is processed, it meets the test of this section and is byproduct
material. 4 If, on the other hand, the material were processed primarily to remove some
other substances (vanadium, titanium, coal, etc.) and the extraction of uranium was
incidental, then the processing would not fall within the statutory test and it would not be
byproduct material within the meaning of the Atomic Energy Act. That is, the adverb,
"primarily," applies to what is removed from the material by the process and not to the
motivation for undertaking the process.
This reading is consistent with the Uranium Mill Tailings Radiation and Control Act
of 1978, as amended (UMTRCA), 42 U.S.C. § 7901, 2.(b)(2), which states that a purpose
of that Act is
to regulate mill tailings during uranium or thorium ore processing at active mill
operations and after termination of such operations in order to stabilize and control

3See Chairman
4There are two

Hendrie's remarks on page 3, below.
reasons to remove uranium: the value of the material that is removed
and the reduced expense of disposing of the material. Ordinarily, material processed at a
nuclear fuel cycle facility would be considered to be processed primarily to remove uranium.

-

4 -

such tailings in a safe and environmentally sound manner and to minimize or
eliminate radiation health hazards to the public.
Moreover, the legislative history of the definition of byproduct material incorporated into
Section 1le.(2) of the Atomic Energy Act shows that it was intended to focus on the nuclear
fuel cycle. NRC Chairman, Joseph M. Hendrie, testified:
[T]he intent of the language is to keep NRC's regulatory authority primarily
in the field of the nuclear fuel cycle. Not to extend this out into such things as
phosphate mining and perhaps even limestone mining, which are operations that do
disturb the radium-bearing crust of the Earth and produce some exposures, but those
activities are not connected with the nuclear fuel cycle ...
Uranium Mill Tailings Radiation ControlAct of 1978 Hearings at 343-44.
This definition of byproduct material reaches a sound practical result in this case.
The State of Utah describes the transaction in this case, on pp. 6-8 of its brief, as follows:
The Ashland 2 material is located on a U. S. Army Corps of Engineer's ("USACE"
or "Corps") Formerly Utilized Site Remedial Action Program ("FUSRAP") site at
Tonawanda, New York. ICF Kaiser is the Corps' prime contractor for the cleanup
of the FUSRAP Tonawanda site. As discussed in Mr. Herbert's Testimony, the State
obtained a copy of ICF Kaiser's request, price analysis, and summary of waste
disposal alternatives submitted to the Corps in support of the award of a contract to
IUSA "for material handling and disposal services" for the Ashland 2 material. See
Exhibit 3 attached to Mr. Herbert's testimony.[5 ] According to ICF Kaiser's Price
Analysis, ICF Kaiser conducted a market survey to "determine the firms who
regularly provide material handling and waste disposal services." All the firms
identified, with the exception of IUSA, are permitted as waste disposal facilities (i.e.,
Envirocare, Envirosafe, Laidlaw, and Waste Control Specialists).
Under the contract, ICF Kaiser will pay transportation costs to deliver the Ashland
2 material to the White Mesa mill. IUSA will collect a material handling and disposal
5The

State has independently obtained a copy of the signed contract between IUSA
and ICF Kaiser. IUSA has asserted to the State that this contract should be treated as
confidential. As the information in the contract is not inconsistent with the information that
ICF Kaiser presented to the Corps, the State will forego, for now, introducing the IUSA-ICF
Kaiser contract into evidence in this proceeding. However, IUSA has itself disclosed
contract cost information to NRC in the Ashland 2 license amendment request. See
attachment 3 thereto (USACE Value Engineering Proposal for Ashland 1 and Ashland 2).
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fee of $90/cubic yard of Ashland 2 material received at the mill. IUSA initially
estimated that the Ashland 2 material would contain a maximum of 25,000 dry tons.
However, IUSA has now informed the State that the amount of Ashland 2 material
it will receive will be as much as 45,000 cubic yards. Herbert Testimony at 6.
Based on this latest estimate of the amount of material IUSA will receive, the material
handling and disposal fees total $4,050,000. Herbert Testimony at 9. Additionally,
Mr. Herbert used the current market price of yellowcake and various estimates of
Ashland 2's uranium concentration to calculate possible value of uranium that could
be processed from the Ashland 2 material. Without waste-specific density data, Mr.
Herbert used the assumption that the density of the Ashland 2 material ranges from
80 to 100 lbs/cubic foot. Herbert Testimony at 6.
The range of potential uranium values, based on weight percent of uranium238 listed in Tonawanda FUSRAP documents, is as follows:
Value

$ 68,040
$ 85,050
$221,130
$276,413
$493,290
$616,613

Density
80 lbs/cubic foot
100 lbs/cubic foot
80 lbs/cubic foot
100 lbs/cubic foot
80 lbs/cubic foot
100 lbs/cubic foot

Uranium Content
0.008 percent
0.008 percent
0.026 percent
0.026 percent
0.058 percent
0.058 percent

Herbert Testimony at 8. Thus, the gross value from uranium extraction--which does
not take into account the costs of extracting the material--ranges from $68,000 to a
little more than $600,000 depending on the actual density of the material and its total
uranium content. Id.
I conclude that the scenario presented by the State of Utah is a good practical
argument for permitting the milling of uranium contained in the Ashland 2 materials. First,
IUSA produced the lowest bid for recycling these materials. Why? As the State of Utah
has explained, IUSA would remove some uranium from the materials and would make at
least a small profit on that activity.

Second, from an environmental standpoint, it is

preferable to extract uranium before burying waste materials that contained it. Third, even
the State of Utah projects a net profit from the milling activity. Hence, it is reasonable to

-
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predict that the milling will actually occur. Since the milling will occur, it is not a "sham"
as the State has argued. It is real. 6
Here is the way that IUSA expressed this same point on page 55 of its Reply:
IUSA will be recycling substantial quantities of a valuable material. As already
discussed, even based on the conservative numbers calculated by the State, IUSA is
likely to recover between 8,000 to 70,000 pounds of uranium from its processing of the
Ashland 2 material. In all likelihood, if IUSA were not processing the Ashland 2
material this substantial quantity of valuable uranium would be lost to disposal.
Recovering and recycling such a substantial quantity of valuable uranium is an
important benefit, and provides an additional justification for IUSA's certification.7
This was perceived to be a benefit by USACE, the agency administering remediation
of the Ashland 2 site, which is one of the reasons why IUSA was chosen by USACE
and committed contractually to process the Ashland 2 materials for the recovery of
uranium;8

6

seems to me that the only "sham" that stops material from being byproduct
material is if it is not actually milled. If it is milled, then it is not a sham.
1t

7 Indeed,

as EPA has noted, recycling can be legitimate and beneficial even if
it is not profitable. See generally, 63 Fed. Reg. at 28,556.
Thus, in its value engineering proposal for disposition of the Ashland 2
material, the USACE specifically listed among the advantages associated with IUSA's
processing of the material:
8

ADVANTAGES
1. Conforms to Congressional and regulatory mandates which
encourage use of recycling.
2. Reduces radioactivity of the material to be disposed of.
3. Recycles uranium and other minerals.
7. Actual cost savings for treatment and disposal versus cost
of direct disposal can only be greater than projected in this
proposal, depending upon the actual content of recoverable
uranium or other minerals found in the waste stream.
See USA CE, Value EngineeringProposal,Proposal No. C- 11, originally included
with IUSA's license amendment application, by letter from Michelle R. Rehmann to
Joseph J. Holonich (May 8, 1998). [See IUSA Response at Exhibit 7.]
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Second, by recovering uranium from the Ashland 2 material, IUSA's processing makes
the material less radioactive, thereby reducing the hazards associated with its ultimate
disposition and, in effect, making it safer for disposal. This was also perceived to be
a benefit by the USACE and hence is another reason that IUSA was chosen to and
contractually committed to process the Ashland 2 materials for the recovery of uranium;
Third, recycling the Ashland 2 material provides a benefit to the government, and
therefore to the public at large, by allowing the FUSRAP program to reduce its
inventories of unwanted materials and accomplish environment clean-up in a manner
that is environmentally sound, that is cost efficient, and that allows for the recovery
of a valuable product that would otherwise be disposed;
Fourth, the Ashland 2 materials are 1 le.(2) byproduct materials that originated from
conventional ores and are therefore chemically, radiologically and physically similar
to the existing Mill tailings and should be expected to be able to be processed for the
recovery of uranium at the Mill; and,
Finally, IUSA has a history of successfully extracting uranium from alternate feed
materials and has developed credibility with the NRC, not only for being technically
competent, but also for fulfilling its proposals to recover uranium from alternate feeds.
The Alternate Feed Guidance is not supportive of the position, taken by the State of
Utah, that material is to be considered byproduct only if the primary economic motivation
is to remove uranium rather than to dispose of waste. For example, on page 4 of its brief,
the State quotes the following out of context:
the potential of converting material that would have to be disposed of as [Low
Level Radioactive Waste ("LLW")] or mixed waste into ore, for processing and
disposal as 1 le.(2) byproduct material. The possibility of converting such wastes
to l1 e. (2) byproduct material can be very attractive to owners of such material..
• An owner of such material could pay a mill operator substantially less to process
it for its uranium content and dispose of the resulting lIe. (2) byproduct material
than to dispose of the material as waste at an appropriate facility.
Proposed Position and Guidance on the Use of Uranium Mill Feed Material Other Than
Natural Ores, 57 Fed. Reg. 20,525, 20,533 (1992) ("Alternate Feed Guidance").

I find the interpretation of the State of Utah to be misleading because this same
Alternate Feed Guidance, at pp. 20,532-3, makes it clear that if source material is
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extracted from a material at a licensed uranium mill, then the material is considered to
be "ore," providing that it does not contain hazardous waste9 and that it is processed so
that a useable product, uranium, is extracted from it. Accordingly, I conclude that
IUSA meets the requirements of statute and guidance. It is not involved in a sham. It is
milling ore and its license was appropriately granted to it.1 °
ORDER
For all the foregoing reasons and upon consideration of the entire record in this
matter, it is this 9th day of February, 1999, ORDERED, that:
1. The relief requested by the State of Utah in its December 7, 1998 "Brief in
Opposition to International Uranium (USA) Corporation's Source Material License
Amendment" is denied.
2. This decision is reviewable under 10 C.F.R. §2.1253, pursuant to the procedures
set forth in 10 C.F.R. § § 2.786 and 2.763. The petition for review must be filed within
15 days of the service of this decision..

Peter B. Bloch, Administrative Judge
Presiding Officer

Rockville, Maryland

9The

State of Utah has satisfied itself that the Ashland 2 material does not contain
hazardous waste. Utah Brief at 3. The adequacy of the Staff's safety review is irrelevant.
University of Missouri, CLI-95-1, 41 NRC at 121.
1"The State has failed to show any material respect in which the Staff's environmental
review of this license amendment was deficient. The assertion that the State's regulations
may be more stringent than the NRC's does not demonstrate the inadequacy of the
environmental review.
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