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MEMORANDUM AND ORDER

I. Introduction

Pursuant to 10 C.F.R. § 2.1205, Envirocare of Utah, Inc. has appealed an August 19,

1998, Presiding Officer's decision (unpublished), which rejected Envirocare's request for a

hearing and leave to intervene in this license amendment proceeding. The Presiding Officer

found that Envirocare lacked standing to challenge the license amendment. International

Uranium (USA) Corporation ("IUSA") and the NRC staff support the Presiding Officer's

decision. We affirm the decision.

II. Background

For the second time in recent months, Envirocare is before the Commission seeking to

challenge a license amendment that will allow a competitor, IUSA in this instance, to process

radioactive waste. Envirocare argues that it will suffer a significant disadvantage in the
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marketplace from the NRC's licensing of IUSA because the NRC staff is imposing more lenient

and less costly regulatory requirements on IUSA than it imposed on Envirocare. According to

Envirocare, its potential economic loss from competition with IUSA gives it an "interest [that]

may be affected by the proceeding" and thus triggers its right to demand a hearing under

section 189a of the Atomic Energy Act (AEA), 42 U.S.C. § 2239(a), on safety and

environmental issues. It makes no difference, according to Envirocare, that its only harm is

economic and that it alleges no radiological or environmental harm to itself.

Envirocare raised the same "competitor injury" arguments in a recent materials license

amendment proceeding involving the Quivira Mining Company. See Quivira Mining Co.

(Ambrosia Lake Facility, Grants, New Mexico), CLI-98-11, 48 NRC 1 (1998). There, both the

Presiding Officer and, on review, the Commission, found that neither the National

Environmental Policy Act (NEPA) nor the AEA-provides statutory protection for purely economic

harms unrelated to the potential radiological or environmental effects of the licensing action.

The Commission first pointed to longstanding judicial precedent under NEPA and concluded

that "[a]n interest in 'economic well-being vis-a-vis [] competitors is clearly not within the zone of

interests' of NEPA, which was 'not designed to prevent the loss of profits."' 48 NRC at 8

(citations omitted); see also generally id. at 8-10 (discussing standing under NEPA). The

Commission next turned to the AEA. While acknowledging that the question whether pecuniary

"competitor" injuries fall within the AEA zone of interests presented a more difficult issue,

indeed one of first impression, the Commission ultimately held that a "mere claim of 'competitor

injury,' unlinked to a claim of radiological injury, is not among those interests arguably protected

or regulated under the Atomic Energy Act." Id. at 10.

In this proceeding, the Presiding Officer found Envirocare's claims of standing "on all

fours" with its unsuccessful standing claims in the earlier Quivira proceeding, and thus
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summarily dismissed Envirocare's request for hearing. To accord Envirocare standing, the

Presiding Officer stated, "would give nuclear facility or materials competitors a vastly expanded

right to sue even for alleged harms that fall outside the 'zone of interests' of either the National

Environmental Policy Act or the Atomic Energy Act." Presiding Officer's Memorandum and

Order (Aug. 19, 1998) at 2 (unpublished).

III. Analysis

On appeal, Envirocare's principal argument is that the Presiding Officer improperly

relied upon the Commission's decision in Quivira. Envirocare submits that in Quivira the

Commission "failed to recognize the significance" of the Supreme Court's recent "competitor

standing" ruling in National Credit Union Administration v. Nat'l Bank & Trust Co., 118 S. Ct.

927 (1998), "and thus erred in concluding that Envirocare's interests do not fall within the zone

of interests of either NEPA or the AEA." Envirocare Appeal Brief at 2. We cannot agree.

When we decided Quivira we were fully aware of National Credit Union -- indeed our decision

discusses it at length (48 NRC at 10-12) -- and concluded nonetheless that Envirocare did not

allege the kind of "interest" necessary to satisfy the judicial "zone of interests" test or to gain

admission into our proceedings. For the reasons given in Quivira, and for the reasons below,

we adhere to our original view.

Envirocare's comparison of our case to National Credit Union does not survive scrutiny.

Envirocare correctly points out that National Credit Union recognized the standing of banks --

competitors of credit unions -- to challenge an interpretation of the Federal Credit Union Act,

even though there was no evidence of specific Congressional intent to protect banks or their

"competitor" interests. But the Court did not hold that the banks had standing simply on

account of their status as "competitors" of credit unions. Significantly, the Court required the
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banks to be "more than merely incidental beneficiaries" of the statute's "effects on competition."

118 S. Ct. at 936 n.6. Standing, the Court emphasized, requires more than "merely ... an

interest in enforcing the statute in question." Id.

National Credit Union explicitly hinged upon the Court's conclusion that the banks

"possess[ed] an interest that is 'arguably ... to be protected"' by the credit union statute. Id. at

938. That statute "expressly" sought to keep credit unions from an unlimited expansion of their

customer base, an interest the Court deemed "unmistakab[ly] link[ed]" to the banks' competitor

interest. Id. at 935-36. Thus, the banks' particular "interest in limiting the markets that credit

unions can serve [fell] 'arguably within the zone of interests to be protected"' by the statute. Id.

at 938. In short, the Court found that one of the statute's cognizable interests -- keeping federal

credit union membership restricted -- was "precisely" the interest of the competitor banks that

competed with credit unions for customers. Id. at 936.

Envirocare argues that "just as the Banks ha[d] an interest in limiting the markets that

credit unions can serve, so does Envirocare have an interest in limiting the markets that Quivira

[and presumably, IUSA], can serve." Envirocare's Amendment to Its Request for Hearing (Aug.

4, 1998) at 7. This argument focuses on the claimed analogy between Envirocare's

"competitor" interest and the "competitor" interest of the banks. But Envirocare overlooks the

crucial point that the statute in National Credit Union explicitly sought to limit the credit union

market by restricting the credit unions' available customer base. It was this statutory limitation

on customer base that underpinned the banks' standing, not simply their obvious economic

interest in limiting their competitors' market.

National Credit Union thus falls directly in line with prior Supreme Court cases finding

"competitor" standing, all of which "have been rooted in some applicable statutory provision

whose clear intent or effect is to restrict competition." Quivira, 48 NRC at 12; see also Bennett
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v. Spear, 117 S. Ct. 1154, 1167 (1997). The same is true of the few courts of appeals cases on

"competitor standing" decided thus far in the wake of National Credit Union. In MOVA

Pharmaceutical Corp. v. Shalala, for instance, the court found that a pioneer drug company's

interest in limiting additional competition was "'by its very nature' linked with the [applicable]

statute's goal of limiting competition." 140 F.3d 1060, 1076 (D.C. Cir. 1998)(citing and following

National Credit Union, 118 S. Ct. at 935 n.6). See also Louisiana Energy & Power Auth. v.

FERC, 141 F.3d 364, 367-68 n.5 (D.C. Cir. 1998). In our case, by contrast, neither NEPA nor

the AEA contains a remotely similar market limitation provision upon which competitor standing

may rest.)

Envirocare urges us to read National Credit Union broadly to hold that the banks had

standing simply because their competitive interests were "affected" by the credit union statute

and the National Credit Union Administration's interpretation of it. See Envirocare Appeal Brief

at 8; Envirocare's Amended Request for Hearing (Aug. 4, 1998) at 10. We find no support,

however, for the view that petitioners -- be they competitors or not -- must be accorded standing

and permitted to challenge agency licensing decisions simply because they might be "affected."

Merely because one may be injured by a particular agency action "does not necessarily mean

1 Envirocare maintains that its intervention in our proceeding would generally promote

the goals of NEPA and the AEA because the NRC's "licensing requirements ... constitute a
classic example of a regulatory scheme for limiting entry into a market," a scheme which, in
Envirocare's view, would only benefit by having competitors participate in and oversee NRC
determinations of who may "enter" the market. See Envirocare Appeal Brief at 10-11. In
Hazardous Waste Treatment Council v. EPA, 861 F.2d 277, 284 (D.C. Cir. 1988), cert. denied,
490 U.S. 1106 (1989), however, the D.C. Circuit rejected virtually the same argument. There,
plaintiffs contended that an environmental protection statute (RCRA) amounted to an "entry-
restricting" statute by acting to "exclud[e] from the market providers of less excellent treatment
services," a goal which the competitor firms claimed they would help further by their lawsuit.
But "any pecuniary beneficiary of a regulatory program could so characterize it," said the court,
adding that "to accept [such a ] characterization for standing would eliminate the prudential
standing requirement." 861 F.2d at 284. Like RCRA, the AEA and NEPA have nothing to do
with limiting markets or customer access and cannot be viewed as "entry-restricting" statutes --
else all meaning be drained from the concept.
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one is within the zone of interests to be protected by a given statute." Air Courier, 498 U.S. at

524 (emphasis added).

It is well established, for example, that a petitioner who suffers only economic injury

lacks standing to bring a NEPA-based challenge to agency action. 48 NRC at 8-10 (referencing

cases). NEPA's purpose, the courts have said, is to protect the environment, "not the economic

interests of those adversely affected by agency decisions." Id. at 8. NEPA's "rather sweeping

list of interests ... do not include purely monetary interests, such as the competitive effect that a

... project might have on plaintiff's commercial enterprise." Mountain States Legal Found. v.

Glickman, 92 F.3d 1228, 1236 (D.C. Cir. 1996).

If NEPA's "sweeping" list of interests cannot be understood to include purely monetary

concerns, neither should the AEA's interests, which focus not on economics or markets (except

in limited areas not pertinent here), but on the public's radiological health and safety, an area

closely akin to NEPA's environmental concerns. Environmental litigants whose sole motivation

is "economic self-interest and welfare are singularly inappropriate parties to be entrusted with

the responsibility of asserting the public's environmental interest." Churchill Truck Lines, Inc. v.

United States, 533 F.2d 411, 416 (8 th Cir. 1976)(emphasis added). See also Quivira, 48 NRC

at 13 (discussing cases rejecting standing of parties seeking to impose higher costs on

competitors under RCRA).

Envirocare does not purport to claim any injury other than competitive harm, but argues

such injury is enough to satisfy both the "injury-in-fact" and the "zone of interests" tests.

Indeed, like Justice O'Connor in dissent, Envirocare suggests that National Credit Union did

away with or "all but eviscerate[d] the zone of interests' requirement." Envirocare Appeal Brief

at 9, citing 118 S. Ct. at 940 (O'Connor, J. dissenting). On that view, actual injury from agency

action automatically falls within the zone of interests of the agency's enabling legislation. This



"7

seems an unlikely result to us. Indeed, the National Credit Union majority explicitly rejected

Justice O'Connor's view that it had eliminated the zone of interests inquiry altogether. See 118

S. Ct. at 936 n.7. To hold otherwise would conflate two standing tests historically understood

as separate -- "injury-in-fact" and "zone of interests" -- and would render the zone of interests

inquiry entirely meaningless. Liquid Carbonic Industries v. FERC, 29 F.3d 697, 704 (D.C. Cir.

1994).

In the end, of course, our analysis of judicial standing cases seeks simply to determine

whether a petitioner's particular asserted "interest" provides an appropriate basis under § 189a

of the AEA for triggering an adjudicatory hearing and permitting a petitioner to intervene as a

party to such a hearing. As the Commission pointed out in Quivira, the NRC is not an Article III

court, and thus, although we customarily look to and apply judicial concepts of standing, we are

not bound to do so. 48 NRC at 6 n.2.

Our principal concern is to assure that parties participating in our adjudicatory

proceedings have interests that are cognizable under the AEA, our governing statute. Thus,

even if we have misapprehended the judicial zone of interests inquiry, and Envirocare and

Justice O'Connor prove correct in their assessment that the zone of interests test as applied

has been so diluted as to be virtually insignificant, our understanding of the AEA requires us to

insist that a competitor's pecuniary aim of imposing additional regulatory restrictions or burdens

on fellow market participants does not fall within those "interests" that trigger a right to hearing

and intervention under §189a. Quite apart from judicial standing concepts, therefore, we would

not recognize purely economic concerns like Envirocare's as comprehended by § 189a's

"interest" requirement.

The AEA concentrates on the licensing and regulation of nuclear materials for the

purpose of protecting public health and safety and the common defense and security. The

appropriate party to raise safety objections about a specific licensing action is the party who,
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because of the licensing, may face some radiological harm (or the party who seeks the license).

As such, it has long been our practice as an agency to reject standing for petitioners asserting a

bare economic injury, unlinked to any radiological harm. See, e.g., Virginia Elec. & Power Co.

(North Anna Power Station, Units 1 &), ALAB-342, 4 NRC 98, 105-06 (1976). Competitors,

though, whose only "interest" is lost business opportunities, could readily burden our

adjudicatory process with open-ended allegations designed not to advance public health and

safety but as a dilatory tactic to interfere with and impose costs upon a competitor. Such an

abuse of our hearing process would significantly divert limited agency resources, which ought to

be squarely -- genuinely -- focused upon health and security concerns.

In our view, Envirocare's interests closely parallel those found insufficient for judicial

standing in Hazardous Waste (see n.1, supra):

Petitioner wants to increase the regulatory burden on others. Its
interest lies in the competitive advantage that its membership
might secure if the government imposed higher costs on other
firms.... [W]e see no special reason to suppose that Congress
might have thought them suitable advocates of the environmental
interests underlying the statute.

861 F.2d at 285. We think Hazardous Waste's view of judicial "zone of interests" standing

remains sound even after National Credit Union. But we also see in Hazardous Waste a useful

test for applying § 189a's "interest" requirement, even if our understanding of judicial standing

proves wrong.

By rejecting Envirocare's intervention petition, we are not simply turning a blind eye to

any possibility that the IUSA license amendment may, on the merits, have some safety or

environmentally-oriented deficiency. Indeed, we have an ongoing adjudicatory proceeding on

the IUSA license amendment. The intervenor is the State of Utah, a party whose combined

radiological, environmental, and economic interests render it a suitable petitioner to challenge

the licensing action. For those individuals who have legitimate safety concerns, but who, either
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do not wish an adjudicatory hearing, or do not meet § 189a standards for intervention, the

Commission makes available the 10 C.F.R, § 2.206 petition process. Accordingly, Envirocare

may and should utilize the petition process to detail any of its safety concerns about the IUSA

amendment. Where appropriate, Envirocare also is free to participate in the ongoing

adjudication as amicus curiae.

IV. Conclusion and Order

For the reasons stated in this decision, the Commission hereby affirms the Presiding

Officer's August 19, 1998 order.

It is so ORDERED.
". E o For the Commission 2

/John C.oyle
Seeretary of the Commission

Dated at Rockville, Maryland,
this .J__day of November, 1998.

2 Commissioner Diaz was not available for the affirmation of this order. Had he been
present, he would have affirmed the order.
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