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TOSHIBA
Leading Innovation >>)
TOSHIBA AMERICA NUCLEAR ENERGY CORPORATION
LEGAL DEPARTMENT
3545 Whitehall Park Drive, Suite 500
Charlotte, NC 28273
PHONE: (704) 548-7903
FACSIMILE: (704) 548-7701
E-MAIL: rdisalvo@tane.toshiba.com
August 1, 2013
Ms. Cindy Bladey,
Chief, Rules, Announcements, and Directives Branch
Office of Administration
Mail Stop: TWB-05-BOIM
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
Re: Docket ID NRC-2013-0107. Toshiba America Nuclear Energy Corporation's Response to
the U.S. Nuclear Regulatory Commission's Request for Written Comment on Requirements
Related to Foreign Ownership, Control, or Domination of Commercial Nuclear Power Plants,
78 Fed. Reg. 33121 (June 3, 2013)
Dear Ms. Bladey:
Toshiba America Nuclear Energy Corporation ("TANE") respectfully submits these comments to the
U.S. Nuclear Regulatory Commission ("NRC") in response to the above referenced request for
comment on what the NRC has labeled a "fresh assessment" of its requirements and guidance
related to foreign ownership, control or domination (CFOCD") restrictions for U.S. commercial nuclear
power plants. In doing so, TANE wishes to commend the NRC for this initiative and thank the NRC
staff for the time and attention being devoted to it as evidenced by the June 19, 2013 public meeting
on the initiative and this request for comment.
I. Executive Summary
The NRC's interpretation and application of the FOCD restrictions contained in the Atomic Energy
Act ("AEA")' have significant business and legal implications for both foreign and U.S. Investors and

See 42 U.S.C. § 2133(d) for the AEA's basic FOCD provision, which states as follows: "No license
may be issued to an alien or any corporation or other entity if the Commission knows or has reason
to believe it is owned, controlled or dominated by an alien, a foreign corporation, or a foreign
government." The NRC's implementing regulation, 10 C.F.R. § 50.38, Is substantially similar to this
statutory provision.
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participants in U.S. nuclear power projects. For many years, the NRC's interpretation and
application of these restrictions seemed to be in a settled state and featured an emphasis on
controlling the effects of foreign commercial involvement in U.S. nuclear power projects on nuclear
safety, security, reliability, and regulatory compliance without undue concern about substantial
foreign commercial involvement itself. However, recent NRC decisions on some combined license
("COL") applications for new reactors have created uncertainty in this area by appearing to take the
opposite approach to the FOCD restrictions.
In TANE's view, the NRC's current FOCD Guidance 2 and almost 50 years of NRC precedent and
practice have properly interpreted and applied the AEA's FOCD restrictions as a mandate to ensure
that foreign commercial involvement in U.S. nuclear power projects does not hinder nuclear safety,
security, and reliability or compliance with NRC orders, regulations, and other requirements put In
place to help achieve those ends. This has resulted, again properly, in NRC decisions resolving
issues of substantial foreign ownership or investment in U.S. nuclear power projects through
.negation action plans" that use corporate controls, such as board committees and executive
citizenship requirements, to place nuclear safety, security, and reliability decisions in the hands of
U.S. citizens and otherwise help ensure compliance with NRC orders, regulations, and other
requirements.
TANE believes improved FOCD Guidance that further codifies this substantial body of NRC
precedent and practice should be the goal of the current assessment. Such a codification would
help restore regulatory certainty in this area eroded by the apparent departures of the recent COL
decisions. Unless this certainty is restored, benign and beneficial foreign investment and
participation in the U.S. nuclear power industry could be chilled to the detriment of the U.S.
industry's economic and technological vitality. Beyond these consequences, this chilling effect could
ultimately have implications for the NRC's primary mission of ensuring the safe, secure, and reliable
operation of U.S. nuclear power plants because foreign companies or their subsidiaries are now the
owners or key suppliers and the primary repositories of technical expertise for so many of today's
leading nuclear power technologies.
In response to the specific questions asked by the NRC in the request for comment, TANE agrees
with the Nuclear Energy Institute ("NEI") that the NRC's approach to FOCD should be as an
integrated concept, that negation action plan criteria should be flexible, and that FOCD conditions
should be available to the NRC as a tool.
II. Discussion
1. TANE Exemplifies Beneficial Foreign Investment in U.S. Nuclear Power Projects
TANE, a U.S. company ultimately owned by Toshiba Corporation of Japan ('Toshiba"), believes the
NRC's "fresh assessment' of the AEA's FOCD restrictions is timely and important to both foreign
and U.S. investors and participants in the U.S. nuclear power industry due to the industry's
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The NRC's official guidance on .FOCD is set forth in the Final Standard Review Plan on Foreign
Ownership, Controlor Domination, 64 Fed. Reg. 52355 (Sept. 28, 1999) (OFOCD Guidance").

2

August 1, 2013
increasingly global nature.3 TANE is a prime example of such globalization. TANE is also a prime
example of why such globalization does not necessarily present the NRC or the U.S. as a whole with
nuclear safety, security, reliability, or compliance risks and, in fact, can help to control those risks by
bringing foreign technology and know-how to the U.S.
First, TANE was formed in 2008 to help bring Toshiba's nuclear power technology, expertise, and
experience, particularly in advanced boiling water reactor ("ABWR") projects, to the U.S. and not to
extract such things from the U.S. Toshiba is one of the world's leading nuclear power companies
and its foremost ABWR practitioner. It has submitted an application to the NRC for renewal of the
ABWR design certification and is well versed in all aspects of that design. Equally important,
Toshiba has in recent years designed and helped construct four ABWR units in Japan on time and
on budget and, as a result, has gained a wealth of cutting edge new reactor engineering,
procurement, and construction experience. TANE enhances the technological capabilities of the
U.S. nuclear power industry by serving as a conduit for all of this Toshiba technology and know-how.
Second, nothing inherent in TANE's foreign ownership or Toshiba's foreign citizenship presents the
NRC or the U.S. with nuclear safety, security, reliability, or compliance risks. Toshiba's home
country of Japan, of course, is both a key Nuclear Suppliers Group country and close U.S. ally.
Toshiba itself is a leader in Japan's nuclear power industry and that country's efforts to improve
nuclear safety, security, and reliability, particularly in the wake of the Fukushima incident. Given their
considerable stakes in the business success of Toshiba's ABWR and other technologies in the U.S.,
TANE's and Toshiba's business and reputational interests in faithful compliance with NRC
regulations, orders, and other requirements are also every bit as strong as those of U.S. owned
companies. As Toshiba's Chairman has said, a guiding principle of the Toshiba Group worldwide is
"no compliance, no business."4 This succinctly summarizes the importance Toshiba and TANE
attach to nuclear regulatory compliance.
In short, TANE believes the company and its activities represent the type of benign and beneficial
foreign investment and participation in U.S. nuclear power projects that should be welcomed or at
least not chilled by the NRC's interpretation and application of the AEA's FOCD restrictions.

3

4

TANE acknowledges that its interests in the current assessment extend beyond public policy
considerations. As a foreign owned company, TANE is directly affected by the NRC's interpretation
and application of the AEA's FOCD restrictions. TANE is also an investor, contractor, and reactor
supplier for South Texas Project Units 3 and 4 ("STP 3&4"), a proposed two-unit project using
Toshiba's ABWR technology. As is well described on the public record, STP 3&4 is currently the
subject of an active COL licensing proceeding before an Atomic Safety and Licensing Board panel,
and a key remaining issue in that licensing proceeding is an FOCD contention directed at TANE's
involvement in STP 3&4. TANE therefore has immediate interests as well in the NRC's Interpretation
and application of the FOCD restrictions. TANE wishes to make clear, however, that it is submitting
these written comments solely in response to the NRC's request for comment. These written
comments are not intended to address and do not address the FOCD contention and other matters
specifically at issue in the STP 3&4 licensing proceeding.
Speech of Mr. Atsutoshi Nishida, then President and CEO and currently Chairman, Toshiba
Corporation, to Toshiba Corporation executives, Toshiba Headquarters, Tokyo, Japan, Jan.18, 2006
(discussing the legal compliance policy of Toshiba Corporation and its worldwide subsidiaries).
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2. The NRC's FOCD Guidance, Precedent, and Practice Properly Interpret the AEA's
FOCD Restrictions by Emphasizing Nuclear Safety, Security, Reliability, and
Regulatory Compliance
The NRC's FOCD Guidance and almost 50 years of NRC precedent and practice clearly establish
that the FOCD restrictions of the AEA permit substantial foreign investment and participation in U.S.
nuclear power plants. According to this body of law, the key issue under the FOCD restrictions is
not foreign commercial participation in U.S. nuclear power projects, but rather control by U.S.
citizens over nuclear safety, security, and reliability and compliance with NRC regulations, orders,
and other requirements put in place to help achieve those ends.
The seminal case on the AEA's FOCD restrictions, General Electric Co. (Southwest Experimental
Fast Oxide Reactor (SEFOR)), 3 AEC 99 (1966), was decided almost 50 years ago. In SEFOR, the
Atomic Energy Commission approved substantial investment and management participation in a test
reactor project by an entity owned by the West German government and one of its constituent
states. In doing so, the Commission determined that the West German entity's substantial
commercial involvement in the test reactor was not the critical issue under the FOCD restrictions.
Instead, the critical issue was "safeguarding the common defense and security" and complying with
the Commission's regulations. See SEFOR, 3 AEC at 101. Accordingly, the Commission approved
the West German entity's substantial commercial involvement in the test reactor project because the
contractual arrangements at issue did not give that entity any "right or power to restrict or inhibit in
any way compliance by [the licensee] with the security requirements of the Commission and its
regulatory controls" and the U.S. entities and citizens involved in the project were empowered to
compel compliance with the Commission's security requirements and other regulations. See
SEFOR, 3 AEC at 102.
Subsequent NRC decisions have expanded and reinforced SEFOR's emphasis on safeguarding
common defense and security and nuclear regulatory compliance as the key to interpreting and
applying the AEA's FOCD restrictions. They have permitted substantial foreign commercial
involvement in U.S. nuclear power projects subject to corporate controls that safeguard against or, in
the NRC's parlance, "negate" the potential use of commercial leverage by a foreign investor or
participant to hinder nuclear safety, security, reliability, or regulatory compliance. For example:
" In 1973, the NRC in Babcock & Wilcox approved a license transfer to a new licensee wholly
owned by a Panamanian company subject to corporate controls designed to negate
foreign control over safety and security matters, particularly those involving special
nuclear material.5
" In 1999, the NRC in AmerGen approved an owner/operator joint venture owned 50% by
British Energy and 50% by a U.S. company because corporate controls put in place ensured
that the U.S. owner would have ultimate decision-making authority on the licensee's
management committee for all matters affecting nuclear security and safety. The controls

See Letter from Atomic Energy Commission Directorof Regulation to the GeneralAtomic Company
(Dec. 14, 1973), described in Planned Reorganization of McDermott Incorporated, Parent of
Babcock & Wilcox, SECY.82-469 (Nov. 26, 1982) (permitting a license transfer brought about by the
reorganization in Panama of the reactor licensee's parent company).

4

August 1, 2013
included requirements that U.S. citizens employed by the U.S. owner serve as the Chief
Executive Officer and Chief Nuclear Officer of the joint venture.6
In 1999, the NRC in two New England Powerdecisions approved license transfers permitting
a British company's wholly owned U.S. subsidiary to maintain partial ownership of two
operating nuclear plants on the strength of a negation action plan. The plan established a
special committee of the subsidiary's board of directors, reserved membership on the
committee solely to U.S. citizens, and gave the committee exclusive authority to act for the
subsidiary on all matters related to its interests in the nuclear power plants (with the
exception of certain fundamental business decisions reserved for the full board). The NRC
staff determined that the subsidiary's special board committee had "primary authority over
nuclear issues [for the subsidiary] such that foreign interests will not be able to control [the
subsidiary] within the meaning of the AEA and NRC regulations." '
In 2009, the NRC in Constellation Energy Nuclear Group approved acquisition by French
utility tlectricitl de France of a nearly 50% indirect ownership interest in a holding company
for three nuclear power plant operator subsidiaries on the strength of negation measures
similar to those in the AmerGen case. In this case, the NRC also specified that nuclear
"reliability" as well as nuclear security and safety compliance must remain under U.S.
control.8
The NRC's current FOCD Guidance mirrors the themes from SEFOR and its progeny. First, it
provides that substantial foreign commercial involvement is not, in itself, problematic as a matter of
FOCD law. It states, for example, that "[e]ven though a foreign entity contributes 50%, or more, of
the costs of constructing a reactor, participates in the project review, is consulting on policy and cost
issues, and is entitled to designate personnel to design and construct the reactor, subject to the
approval and direction of the non-foreign applicant, these facts alone do not require a finding that the
applicant is under foreign control." FOCD Guidance, 64 Fed. Reg. at 52358. Second, in affirming
the SEFOR admonition that an FOCD determination must be "made with an orientation toward the
common defense and security," it too places nuclear regulatory concerns at the heart of the FOCD
analysis. See id. at 52357. Third, it recognizes and endorses negation conditions, such as vesting
nuclear compliance authority in the hands of U.S. citizens, as permissible ways for an applicant to
address and overcome FOCD concerns. Specifically, it states: "[a]n applicant that is partially owned
by a foreign entity ... may still be eligible for a license if certain conditions are imposed, such as

See Safety Evaluation for the Proposed Transfer of Clinton Power Station Operating License from
Illinois Power Company to AmerGen Energy Company, LLC (Nov. 24, 1999).
7

8

See North Atlantic Energy Service Corp. (Seabrook Station, Unit 1); Order Approving Application
Regarding Merger of New England Electric System and the National Grid Group PLC, 64 Fed. Reg.
71832 (Dec. 22, 1999); Northeast Nuclear Energy Company, et a/. (Millstone Nuclear Power Station,
Unit 3); Order Approving Application Regarding Merger of New England Electric System and the
National Grid Group PLC, 64 Fed. Reg. 72367 (Dec. 27,1999).
See, e.g., Revised Safety Evaluation by the Office of Nuclear Reactor Regulation regarding the
Direct and Indirect Transfers of Control of Renewed Facility OperatingLicenses due to the Proposed
Corporate Restructuring for Calvert Cliffs Nuclear Power Plant, Unit Nos. I and 2; Calvert Cliffs
Independent Spent Fuel Storage Installation;Nine Mile Point NuclearStation, Unit Nos. 1 and 2; and
R.E. Ginna Nuclear PowerPlant(Oct. 30, 2009) at 20 and 24.
5
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requiring that officers and employees of the applicant responsible for special nuclear material must
be U.S. citizens." Id. at 52358.
In sum, for almost 50 years, the SEFOR decision, its progeny, and the FOCD Guidance have given
a consistent message to foreign investors and participants in U.S. nuclear power projects and their
U.S. counterparts: if a generally benign foreign investor or participant in a U.S. nuclear power project
is willing to cede control over nuclear regulatory compliance to U.S. citizens and otherwise
implement robust negation action plans to help ensure such compliance, the AEA's FOCD
restrictions will not disqualify the foreign investor or participant from substantial commercial
participation in the project.
3. Improved FOCD Guidance Further Codifying the SEFOR-based Approach to the
AEA's FOCD Restrictions Would Help Restore Regulatory Certainty and Avoid the
Adverse Effects of Chilling Foreign Investment In U.S. Nuclear Power Projects
The certainty and reliance interests developed over the course of the past 50 years in the SEFORbased approach to the AEA'S FOCD restrictions - which emphasizes nuclear safety, security, and
reliability considerations, nuclear regulatory compliance, and negation action plans that help achieve
those ends - have been eroded by NRC decisions in some recent COL cases. These decisions
appear to depart from the SEFOR-based approach to the FOCD restrictions by exhibiting
considerable concern about foreign commercial involvement itself with, at best, passing attention to
the effect of that involvement on nuclear safety, security, reliability, and regulatory compliance.
These decisions also appear to discount negation action plans as tools to address and eliminate
FOCD concerns. 9 It is unclear whether these decisions represent a considered change in approach
to FOCD issues or difficulties in applying the SEFOR-based approach to the newer fact patterns and
ownership arrangements presented by the increasingly global U.S. nuclear power industry. In either
case, though, the result is regulatory uncertainty.
Unless remedied, this newly introduced regulatory uncertainty may chill foreign investment and
participation in the U.S. nuclear power industry to the detriment of the economic and technological
vitality of the U.S. industry and, ultimately, the safe, secure, and reliable operation of U.S. nuclear
power plants. Regulatory uncertainty is per se problematic for business because it injects an
element of uncontrollable risk into business planning. Regulatory uncertainty as has been
introduced here exacerbates this problem because it seems to be favoring an approach to the AEA's
FOCD restrictions that is inherently more uncertain than the SEFOR-based approach. Specifically,
any FOCD approach by the NRC that emphasizes the particulars of foreign commercial involvement
in U.S. nuclear power projects despite sound negation action plans emphasizes commercial
arrangements that may change over time due to the length and complexity of the projects and over
which individual project investors or participants may have limited control. Accordingly, a foreign
investor or participant in a U.S. nuclear power project who determines that its involvement in the
project does not present FOCD concerns under initial commercial arrangements supported by a

The recent NRC staff determination concluding that TANE's current involvement in the STP 3&4
project is impermissible under the AEA's FOCD restrictions is a prominent and well-publicized
example of such a decision. TANE cites it here solely to illustrate the policy analysis and arguments
presented in the text. See Evaluation by the Office of Nuclear Reactor Regulation on Behalf of the
Office of New Reactors South Texas Project, Units 3 and 4 Docket Nos. 52-012 and 52-013 at 24
(Apr. 29, 2013).
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sound negation action plan would remain at FOCD risk for reasons outside of its control. The
foreign investor or participant could lose its investments of money, time, and other resources in the
project or find itself disadvantaged in any number of other ways if changes in the roster of project
investors or participants or their relative contributions to the project cause the NRC to rule against it
later on FOCD grounds. In contrast, the SEFOR-based approach to the AEA's FOCD restrictions
emphasizes something over which foreign investors and participants in U.S. nuclear projects have
absolute control upfront and permanently: their willingness to commit to U.S. nuclear regulatory
compliance and negation action plans to help ensure such compliance.
The U.S. nuclear power industry would be deprived of considerable technological as well as
economic benefits if this regulatory uncertainty chills foreign investment and participation in U.S.
nuclear power projects. In addition, the NRC's own mission to ensure that U.S. nuclear power plants
operate safely, securely, and reliably may itself be affected. The reasons for this are straightforward.
First, foreign companies own or are the key suppliers of many of today's leading nuclear power
technologies, such as ABWR technology and some of the newer pressurized water reactor
technologies. As a result, their knowledge of these technologies is broad and deep. Equally
important, foreign companies, including Toshiba, have gained considerable amounts of construction,
procurement, and operating experience on newer reactors by supplying them for major overseas
projects in recent years. As a result, their practical experience in working with newer reactor
technologies is also broad and deep. Because of this knowledge and experience, foreign
companies have much to offer the U.S. nuclear power industry on a wide range of technological and
other issues, including the nuclear safety, security and reliability issues at the core of the NRC's
mission. Deterring these companies from maintaining or increasing their stakes in U.S. nuclear
power projects is likely to deprive U.S. owners and operators of the full benefits of this foreign
knowledge and experience in general and on the nuclear safety, security, and reliability issues of
paramount concern to the NRC.
Fortunately, the solution to this uncertainty does not require the NRC to obtain a new FOCD
enabling statute, promulgate a new FOCD regulation, or even develop novel FOCD guidance. It
requires only that the NRC clarify and expand its current FOCD Guidance by further codifying the
almost 50 years of SEFOR-based precedent and practice. In broader terms, it requires only that the
NRC recommit to objective criteria founded on nuclear safety, security, and reliability concerns,
nuclear regulatory compliance, and negation action plans as central to its approach to FOCD issues.
In TANE's view, this would go a long way to eliminating the recently introduced uncertainty in this
area.
4. TANE Supports FOCD as an Integrated Concept, Flexible Negation Action Plan
Criteria, and the Availability of FOCD Conditions as a Regulatory Tool
TANE's responses to the specific questions asked by the NRC in the request for comment regarding
FOCD as an integrated concept, negation action plan criteria, and FOCD conditions are set forth
below. These responses are substantially consistent with NEI's responses to the questions.'0 TANE

10

For a summary of NEI's responses to the questions, see Perspectives on Foreign Ownership,
Control, or Domination Issues and the Global Nuclear Market, Presentation of Ellen C. Ginsberg,
Vice President, General Counsel and Secretary, Nuclear Energy Institute, to NRC Public Meeting on
Foreign Ownership of Nuclear Power Plants, Rockville, MD, June 19, 2013.
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is a member of NEI and is pleased to note its support for that organization's work on the NRC's
FOCD initiative.
(a) Should the NRC approachFOCD as an integratedconcept?
Yes, the NRC should approach FOCD as an integrated concept. The "national defense and security
orientation" to the AEA's FOCD restrictions announced in SEFOR and later clarified to include the
broad range of nuclear safety, security, and reliability concerns requires a focus on the purpose of
the FOCD restrictions as an integrated concept and not on a categorical approach to the concepts of
"ownership," "control," and "domination." As SEFOR and its progeny recognize, the categorical
approach would be contrary to both the text and legislative history of the AEA's FOCD provisions,
which eschew percentage ownership and other bright line tests. See SEFOR, 3 AEC at 101. In
addition, the categorical approach would not overlay easily on the often transitory and shifting nature
of commercial arrangements in U.S. nuclear power projects. However, TANE agrees with those who
argue that the NRC's use of de minimis thresholds for FOCD review would not be contrary to Its
statutory mandate and would have the virtue of conserving regulatory resources for the benefit of the
NRC and the regulated community alike.
(b) Should negation action plan criteriabe flexible?
Yes, negation action plan criteria should be flexible and tailored to fit particular circumstances. The
following are but a few of the reasons the NRC should retain such flexibility and the factors it should
consider in applying it. First, TANE believes that various corporate governance arrangements
involving a mix of foreign and U.S. board members and officers can comply with the AEA's FOCD
restrictions so long as nuclear safety, security, reliability, and regulatory compliance issues remain
firmly in U.S. control. Although the FOCD Guidance already concurs with this point, see FOCD
Guidance, 64 Fed. Reg. at 52358, affirmation of the point in improved FOCD Guidance would be
useful and welcome given the varied trans-national corporate alliances and arrangements that
continue to shape today's U.S. nuclear power industry. Second, TANE agrees with the SEFOR
Commission that negation action plan criteria may need to be more robust in the plant operations
environment than for project development activities because "the capacity to control the use of
nuclear fuel and to dispose of special nuclear material generated in the reactor [is] of greatest
significance." See SEFOR, 3 AEC at 101. Third, TANE believes that negation action plan criteria
should take into account the home country of the foreign investor or participant, as the NRC does in
other contexts. Certainly, for example, it is appropriate for the FOCD Guidance to recognize that
member countries of the Nuclear Suppliers Group, which are listed in 10 C.F.R. § 110.30, generally
present less nuclear proliferation concern than other countries.
(c) Should license conditions be an alternative for addressingFOCD concerns?
Yes, TANE believes FOCD license conditions should be available to the NRC as a tool for use in
appropriate cases. FOCD license conditions can be useful to keep COL and other reviews moving
and conserve regulatory resources in new reactor development and other cases where foreign
investment or participation and the relative contributions of all investors and participants may be in
flux. Using license conditions, for example, the NRC could issue a COL for a U.S. nuclear project
based on an initial determination that FOCD concerns are adequately addressed for the licensing
and pre-construction phases of the project, which generally do not present significant safety or
security concerns, while reserving the right to confirm that the COL licensee is free of improper
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FOCD before licensed construction begins. At all times, project changes with FOCD implications,
such as any significant ownership changes, would also be subject to the license transfer process of
10 C.F.R. § 50.80.

TANE appreciates the opportunity to comment on this timely and important assessment of the
NRC's interpretation and application of the AEA's FOCD restrictions. TANE would also be pleased
to discuss its comments in more detail. Please do not hesitate to contact the undersigned at any
time for that purpose or otherwise in connection with these comments or any future public meetings
on the FOCD issue.
Sincerely,

Richard S. DiSalvo
Vice President, General Counsel
& Secretary
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