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In the Matter of
INTERNATIONAL URANIUM (USA)
CORPORATION

)
)
)
)
)
)

ADUOIMO,

Docket No. 40-8681 L41e
September 15, 1998
Re: Materials License Amendment
ASLBP No. 98-748-03-MLA

IUSA's RESPONSE TO ENVIROCARE'S APPEAL OF
THE PRESIDING OFFICER'S MEMORANDUM
AND ORDER DATED AUGUST 19,1998
I.

INTRODUCTION

International Uranium (USA) Corporation (IUSA) operates, in accordance with Source
Material License No. SUA-1358 issued by the United States Nuclear Regulatory Commission
(NRC or the Commission), a uranium processing mill called the White Mesa Mill in Blanding,

P

Utah (the Mill).

On May 8, 1998, IUSA requested that NRC amend IUSA's Source Material License to
allow the Mill to process uranium-bearing materials from the Ashland 2 Formerly Utilized Sites
Remedial Action Program site near Tonawanda, New York (Ashland 2 material). NRC granted
IUSA's license amendment to process Ashland 2 material on June 23, 1998. On July 23, 1998,
Envirocare of Utah, Inc. (Envirocare) filed a Request for Hearing pursuant to 10 C.F.R. Part 2,
Subpart L. This request was served on IUSA on July 24, 1998. IUSA filed its response to Envirocare's Request for Hearing on August 3, 1998.
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On August 4, 1998, the Presiding Officer authorized Envirocare to amend its petition by
stating why it should not be dismissed for lack of standing in light of the Commission's recent
decision in Ouivira Mining Corp. (Ambrosia Lake Facility, Grants, New Mexico), CLI-98-11, 47
slip W (July 17, 1998). Accordingly, Envirocare filed an Amendment to its Request

NRC _,

for Hearing. Subsequently, in a Memorandum and Order (the Order) dated August 19, 1998, the
Presiding Officer dismissed Envirocare's petition for lack of standing, relying on the Quivira decision. Envirocare appealed this decision to the Commission on August 31, 1998.

II.

ARGUMENT
A.

The Commission's Ouivira Decision Controls the Instant Case.
On August 19, 1998, Presiding Officer Peter B. Bloch dismissed Envirocare's Re-

quest for Hearing in the above-captioned matter, finding Envirocare's interest in the matter to be
purely economic and insufficient to confer standing.

In dismissing Envirocare's Hearing Request, the Presiding Officer stated: "I am convinced that this case is on all fours with Ouivira and must be dismissed." Order at 2. Apparently
aware of the striking factual similarity of the two cases (Envirocare's challenge to Quivira's license also was based solely on alleged economic harm to Envirocare), Envirocare's appeal makes
no attempt to distinguish the instant case from Quivira and makes no claim that Ouivira should
not control the instant case. Rather, Envirocare says that the Commission decided Quivira
wrongly. Envirocare now asks the Commission to reverse its recent opinion in Ouivir , arguing
that the Commission "failed to recognize the significance of the United States Supreme Court's
decision in National Credit Union Administration v. First National Bank & Trust Co., 118 S. Ct.
2

927 (1998), and thus erred in concluding that Envirocare's interests do not fall within the zone of
interests of either NEPA or the AEA." Envirocare Appeal at 2. Envirocare plainly misconstrues
the Supreme Court's opinion in National Credit Union.
B.

Ouivira Was Correctly Decided and Requires That Envirocare's Challenge
to IUC's License Amendment Be Dismissed.

The Commission's twenty-two page opinion in Quivira thoughtfully and deliberately analyzes whether and under what circumstances a party alleging that it has suffered economic or
competitive harm because of a regulatory action will have standing to challenge that action. Addressing first the question of standing under NEPA, the Commission reviews a line of cases making clear that "NEPA's purpose is to protect the environment, 'not the economic interests of those
adversely affected by agency decisions."' Quivira at 8; citing Nevada Land Action Ass'n v.
United States Forest Serv., 8 F.3d 713, 716 (9th Cir. 1993); (other citations omitted). "An interest in 'economic well-being vis-a-vis [] competitors is clearly not within the zone of interests' of
NEPA, which was 'not designed to prevent the loss of profits."' Quivira at 8; citing Churchill
Truck Lines, Inc. v. United States, 533 F.2d 411, 416 (8th Cir. 1976). Thus, the Commission
concludes in Quivira that, under NEPA, "[T]he fact that economic interest or motivation is involved will not preclude standing, but the petitioner must also be threatened by environmental
harm.." Quivira at 9; citing City of Los Angeles v. United States Dep't. of Agric., 950 F. Supp.
1005, 1011-12 (C.D. Cal. 1996) (emphasis added).

In the instant case, Envirocare does not even attempt to claim that IUSA's license amendment has caused or threatened to cause Envirocare environmental harm. Thus, Envirocare cannot
claim standing under NEPA to challenge IUSA's license amendment.
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The Commission's Ouivira decision next addresses "a more difficult question, and one of
first impression: whether Envirocare's alleged 'competitor' injuries fall within the zone of interests of the Atomic Energy Act." Quivira at 11. The Commission begins by acknowledging that
"[T]he Court has said that the zone of interests test is 'not meant to be especially demanding'...
There need not be, for instance, any showing of a specific Congressional intent to protect or
otherwise benefit the particular petitioner or his class." Quivira at 11; citing Clarke v. Securities Ind. Ass'n., 479 U.S. 388, 399-400 (1987) (emphasis added). The Commission notes, however, that the Supreme Court "consistently has looked for 'some indication' that the
petitioner's interest is arguably among those interests protected by the relevant statute."
puivira at 11; citing National Credit Union Admin. v. First Nat'l. Bank & Trust Co., 118 S.Ct.
927, 936 n. 7 (1998) (emphasis added).

The Commission articulates the two-prong test for standing formulated in National Credit
Union thus: "(1) what are the interests 'arguably... to be protected' by the relevant statutory
provisions; and (2) are the petitioner's interests that are affected by the challenged agency action
among them?" Quivira at 12; citing National Credit Union, 118 S. Ct. at 935. Holding that the
AEA is directed at "protecting the public health and safety and the common defense and security" (Quivira at 17), the Commission finds that Envirocare's alleged economic harms are not "interests 'arguably... to be protected"' by the AEA and affirms the Presiding Officer's holding that
Envirocare thus lacks standing to challenge Quivira's license.

Finding itself again before the Commission, on facts essentially indistinguishable from
those presented in Quivira, Envirocare asserts that the Commission wrongly decided Ouivira
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because the Commission "failed to recognize the significance of the United States Supreme
Court's decision in National Credit Union.... " Envirocare Appeal at 2. Noting that the Commission had to decide Ouivira without "the benefit of the parties' analysis on National Credit Union" (id. at 2, n. 1), Envirocare proffers an interpretation of National Credit Union that would
provide standing to any party ever injured in any way by any agency action.

Envirocare mistakenly reads the Supreme Court's instruction that there need not be "congressional intent to benefit the would-be plaintiff' (Envirocare Appeal at 8), and that standing
may be proper even where the would-be plaintiffs "interest is not precisely the one that Congress
sought to protect" (Envirocare Appeal at 11), to suggest that economic harm allegedly attributable to any agency action confers standing. (citations omitted). In support of this interpretation,
Envirocare cites several cases where standing was conferred on plaintiffs alleging economic injuries. Envirocare Appeal at 11-12. As the Commission discusses in Ouivir, however, the cases
cited "involve statutory provisions whose intent or effect is to bar or limit competition in some
fashion." Guivira at 16. The instant case involves NEPA and the AEA, statutes having nothing
to do with competitive or economic concerns.

Envirocare's reading of National Credit Union renders the prudential standing requirement meaningless. Indeed, National Credit Union distinguishes between specific congressional
intent or purpose, based on the express provisions of the statute or legislative history, which are
not necessary in determining the zone of interests to be protected by a statute, and, the "general
policy" of a statute, the "concern" expressed by Congress in the statute, and the "purpose" of the
statute, which are relevant in determining the zone of interests to be protected by the statute.
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National Credit Union makes clear that the fact that a statutory provision is not specifically intended to benefit the would-be plaintiff does not preclude standing. The would-be
plaintiff, however, must still show that the interest it seeks to assert is one "arguably... to
be protected" by the statutory provision upon which the claim to standing is based. The
two-prong test formulated in by the Supreme Court in National Credit Union and employed in
Quivira defines this critical inquiry.

Envirocare's attempt to pursue the instant case, like its dogged pursuit of Quivira, presents a textbook example of why prudential standing requirements exist and must be adhered to.
Envirocare repeatedly exploits the regulatory process for the purpose of staving off competition;
the health and safety of the public and the environment -- the clearly expressed aims of the AEA
and NEPA -- are wholly irrelevant to Envirocare's claims. Speaking, perhaps, to Envirocare's
tactics, the Commission in Quivira observed
Cognizant of the potential for litigants to frivolously delay or otherwise frustrate administrative action, the Supreme Court indeed
has stressed that "where the plaintiff is not itself the subject of the
contested regulatory action, the [zone of interests] test denies a
right of review if the plaintiffs interests are so marginally related
to or inconsistent with the purposes implicit in the statute that it
cannot be assumed that Congress intended to permit the suit."
Quivira at 14; citing Clarke, 479 U.S. at 399. Indeed, Envirocare's view of standing
"would be disruptive of our statutory scheme" as it would enable all competitors to "easily obtain
hearings to second-guess the staffs actions toward other licensees." Quivira at 21 (citations
omitted).
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IIl.

CONCLUSION

Here, as in Quivira, Envirocare does not, and cannot, allege that IUSA's license amendment poses some threat of environmental harm to Envirocare. Consequently, in the instant action, as in Quivira, Envirocare is without standing under NEPA. Likewise, as in Quivira,
Envirocare's attempt to quash competition fails to allege an injury within the zone of interest of
the AEA. Consequently, Envirocare is without standing under the AEA.

For the aforementioned reasons, IUSA respectfully requests that the Commission deny
IUSA's appeal of the Presiding Officer's Order dismissing Envirocare's petition for lack of
standing.

Respectfully submitted the 15th day of September, 1998.

Anthony J. Thompson
Frederick S. Phillips
SHAW, PITTMAN, POTTS & TROWBRIDGE
2300 N Street, N.W.
Washington, D.C. 20037-1128
Tel: (202) 663-8000
Fax: (202) 663-8007
ON BEHALF OF INTERNATIONAL URANIUM
(USA), INC.
1050 17th Street, Suite 950
Denver, CO 80265
Tel: (303) 628-7798
Fax: (303) 389-4125
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