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Dear Ms. Bladey,

Please find herewith comments of the Nuclear Energy Institute, Inc. (NEI), in response to the
Federal Register announcement seeking stakeholder views on issues related to Nuclear
Regulatory Commission (NRC) requirements, guidance, and policies on foreign ownership,
control, or domination (FOCD) of commercial nuclear power plants. A revised FOCD Standard
Review Plan (SRP) and a table explaining the changes we are proposing to the SRP are
Attachments I and 2 to these comments.

The Federal Register notice cites the Commission's direction in the March 11, 2013 Staff
Requirements Memorandum (SRM) to "propose a firesh assessment" of FOCD issues, including
"recommendations on any proposed modifications to guidance or practice" on FOCD that may
be warranted.2 The Commission's SRM states that the staff s assessment should include, but
not necessarily be limited to, the following issues:

The limitation on foreign ownership contained in section 103d of the Atomic
Energy Act and the potential to satisfy statutory objectives through an

NEI is the organization responsible for establishing unified industry policy on matters affecting the nuclear energy
lndustry, including the regulatory aspects of generic operational and technical issues. NEI's members include all
entities licensed to operate commercial nuclear power plants in the United States, nuclear plant designers, major
architect/engineering firms, fuel fabrication facilities, nuclear materials licensees, and other organizations and
entities involved in the nuclear energy industry.

2 See"Staff Requirements-SECY-!2-0168 -Calvert Cliffs 3 Nuclear Project, LLC & UniStar Nuclear Operating
Services, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3). Petition for Review of LBP-12-19," 78 Fed. Reg.
33,121 (June 3, 2013).
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integrated review of foreign ownership, control, or domination issues
involving up to and including 100 percent indirect foreign ownership; criteria
for assessing proposed plans or actions to negate direct or indirect foreign
ownership or foreign financing of more than 50 percent but less than 100
percent, and the adequacy of guidance on these criteria; the availability of
alternative methods such as license conditions for resolving - following
issuance of a combined license - foreign ownership, control or domination
concerns; and the agency's interpretation of the statutory meaning of
"ownership," and how that definition applies in various contexts, such as total
or partial foreign ownership of a licensee's parent, co-owners, or owners who
are licensed to own but not to possess or operate a facility.

As the Commission recognized in issuing the SRM, it is both timely and necessary for the
agency to undertake a "fresh assessment" of FOCD issues. Recent NRC staff and Atomic Safety
and Licensing Board (ASLB) interpretations of the Atomic Energy Act (AEA) prohibition on
foreign ownership, control, or domination have had a significant impact on the regulated
community, and in particular, on combined license (COL) applicants. For example, a recent
NRC staff determination concluded that Toshiba's involvement in the South Texas Project (Units
3 & 4) is impermissible under the AEA's FOCD restrictions, despite Toshiba's subsidiary only
owning about 10% of the project and the U.S. owner having a supermajority-a 90% voting
right-on the COL applicant's Board of Directors. In another example, an ASLB ruled that
applicants for a COL to construct and operate a third reactor at the Calvert Cliffs site were
ineligible for the license due to EDF's 100% indirect ownership of the applicant. FOCD issues
also recently resulted in the denial of a license renewal application for a research reactor because
the licensee's ultimate parent is a Swedish company. As demonstrated by these examples of the
NRC's recent disqualification of foreign entities, the current, more restrictive interpretation of
FOCD limitations fundamentally and, in our view, unnecessarily, precludes substantial foreign
participation in U.S. nuclear power plant development and reactor operations.

More specifically, we are concerned that the NRC staff and ASLB have departed significantly
from the Commission's FOCD precedent and practice, reinterpreting or misapplying the SRP
guidance in the process, and imposing unnecessary prohibitions and license conditions. The
striking shift in agency position has eroded regulatory certainty to the point that foreign investors
and U.S. participants can have little confidence about what ownership structures or negation
measures will be acceptable (if allowed at all) to support investment in U.S. nuclear projects.
The lack of certainty and predictability will unnecessarily chill foreign investment in domestic
nuclear projects at a time when investment in critical U.S. infrastructure is vital.

Reform of the agency's assessment of FOCD matters is imperative, and should take into account
the now-global nature of the commercial nuclear technology market. Unlike the time during
which the AEA was enacted and commercial nuclear power generation was in the early stages of
development, reactor technology is no longer limited to the United States and a few other
countries. Even more to the point, nuclear generating technologies are now owned and
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controlled by international companies. Many reactor vendors and nuclear service providers
participating in the U.S. nuclear market are responsible and experienced foreign nuclear energy
companies, such as AREVA, EDF, Toshiba, Mitsubishi, and Westinghouse (majority owned by
Toshiba). Reactor technology for new-build projects in the United States is often of foreign
origin, such as the AREVA U.S. EPR, the Toshiba ABWR, and the Mitsubishi U.S. APWR.

Indisputably, when there is substantial indirect foreign ownership or an opportunity for foreign
control otherwise exists, whether direct or indirect, and whether exercised or not, mitigation
measures under a Negation Action Plan (NAP) can serve to eliminate the possibility of FOCD.
NRC policy should reflect the appropriate use of NAPs and, even more importantly, apply a
graded approach to the measures required based on the specific facts of each case (e.g., the
degree of foreign ownership involved, the home country of the foreign interest, the voting and
other rights that come with that ownership, whether the foreign owner would participate in
management of operations in any way, and whether there is a separate operating company).
Applying a sliding scale of negation measures would allow more robust plans to be required to
address more significant FOCD concerns, less burdensome structures for situations involving
lesser FOCD risks, or, in certain cases, no negation measures at all where no FOCD could exist.

We believe that when evaluating an applicant's NAP, regardless of the nature or level of foreign
participation (e.g., ownership, funding), the staff should fully embrace the notion that U.S.
citizens (including independent directors) will not abandon their obligations to the U.S.-based
licensee and to the U.S. Governmnent due to "influence" from foreign participants. Regardless of
ownership structure, licensed activities must be conducted in compliance with the NRC license,
the quality assurance program, and the vast array of other regulatory requirements designed to
protect public health and safety and common defense and security. Additionally, NRC-licensed
operators control the plant, are subject to NRC oversight, and are charged with ensuring plant
safety. Abrogation of any of these legal and regulatory obligations could, and likely would, lead
to serious civil and criminal sanctions.

The SRP should be revised to make clear that foreign debt financing is not a factor of concern
absent the foreign entity being given special control rights, or being from a country of concern.
Financing or loans to licensees by a foreign entity are not, alone, determinative of FOCD.
Rather, the FOCD determination will hinge on the rights (e.g., veto rights) of the foreign lender
under the relevant financial arrangements-particularly whether the foreign lender can exercise
control over issues related to nuclear safety or security. In the case of loans to an applicant or
licensee by a foreign participant, if the foreign lender has only normal creditor rights, the
arrangement should not be considered to be indicative of foreign control. It is notable that the
NRC's creditor regulations in 10 C.F.R. § 50.81 do not restrict a licensee from using foreign
loans, so long as the creditor cannot foreclose and take possession of a facility before the NRC
has approved any necessary license transfer.

Because achieving greater regulatory certainty regarding FOCD issues is absolutely critical to
enabling domestic nuclear projects to attract foreign investment and participation, we are
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proposing that the Commission direct the staff to revise the FOCD SRP to reflect the
permissibility of foreign investment in the U.S. nuclear power industry, including new reactor
projects, based on a fully supportable reading of the AEA and longstanding Commission
precedent in SEFOR. 3 That precedent demonstrates the Commission's authority to interpret the
words "owned, controlled, or dominated" in an integrated way, centered on the power to direct
activities with national defense and security implications.4

The Commission directed the NRC staff to examine particular issues in its FOCD assessment,
and to present recommendations to the Commission on proposed modifications. Although
multiple options are available with respect to each of the issues identified in the SRM, NEI
strongly encourages the staff to adopt and re-affirm the integrated approach to assessing potential
FOCD. That approach is consistent with the goals of the statute as well as Commission
precedent interpreting it, and would allow the agency to recognize the current global context of
the nuclear industry. Thus, we recommend the following approach be adopted:

> With respect to the permissibility of foreign ownership, the Commission has held that the
AEA prohibition should be read as an integrated whole, with a focus on the foreign
interest's power to direct matters potentially affecting national defense and security. As
such, it is legally supportable and appropriate from a policy perspective to conclude that
100% indirect ownership is not automatically prohibited. The statutory objective of
preventing undue foreign control over nuclear security or special nuclear materials can be
satisfied by implementing an effective NAP. Not only is such a reading of the statute
consistent with seminal Commission precedent (SEFOR), but it is also consistent with the
approach taken by many other federal agencies under the National Industrial Security
Program Operating Manual (NISPOM).

With respect to the question of how "ownership" should be interpreted, the staff should
distinguish between direct and indirect foreign owners so that a foreign owner that is far
removed, up the corporate chain from the licensee (i.e., grandparent or above), is not
treated the same as a foreign applicant or direct owner of a licensee. Factors such as
voting control and control of operations are more relevant. Such an interpretation would
be more consistent with prior cases where 100% indirect foreign ownership of non-
operating licensees has been found to be acceptable. And, more generally, "ownership"
should be interpreted within the context of FOCD, as only one of several potential indicia
of control over licensed activities.

3 General Elect. Co. & Southwest Atomic Energy Assoc. (Southwest Experimental Fast Oxide Reactor), 3 AEC 99
(1966).

4 NEI recognizes that legislative change is one avenue to address FOCD issues. While we would welcome
Congressional action, our proposed approach is not precluded by the statute. It is wholly consistent with
Commission precedent and provides a well-founded basis for guidance to both the NRC staff and industry.
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With respect to foreign financing of nuclear projects, the NRC should recognize that
foreign lenders may not have any corporate governance rights or ability to control
decisions affecting nuclear safety or security. Although foreign lenders may have the
ability not to fund a project, that type of business or financial decision by itself does not
implicate FOCD concerns under the AEA. To the extent that there is a legitimate
concern that a foreign lender has the potential to control decisions affecting nuclear
safety or security, an appropriate NAP should be sufficient to ensure that such decisions
are in the hands of U.S. citizens.

With respect to assessing NAPs, the staff should not propose to retain the status quo by
continuing to rely on existing guidance in the SRP that is based on a flawed interpretation
of the AEA. Instead, the staff should recommend revisions to the SRP that would
implement a graded approach to assessing NAPs, with clearer criteria and guidance on
the acceptability of more or less elaborate plans based on varying circumstances.
Mitigation measures would be commensurate with the level and nature of foreign
participation. Again, this approach is consistent with the NISPOM.

> With respect to using license conditions to make a positive FOCD finding at the time of
licensing, the finding would be based on objectively verifiable license conditions
requiring resolution of FOCD issues through implementation of the NAP on a schedule
appropriate to address national defense or nuclear safety issues. The statutory objective
of preventing foreign control over nuclear safety and security would be met, since the
licensee would resolve FOCD issues before commencing licensed activities implicating
nuclear safety or national defense. This approach also provides the certainty that
potential investors require.

There is a clear basis to conclude that the global nature of the nuclear industry and the regime of
international safety and safeguards protocols significantly reduce the security and proliferation
risk from foreign participation in U.S. nuclear power plant projects. Thus, we encourage the
staff to recommend - by the December 31, 2013 deadline established by the Commission in the
SRM - that the SRP be updated expeditiously to permit appropriate foreign participation. We
also encourage the Commission to review the staff's recommendations on an expedited schedule
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and address the issues arising under the statutory FOCD restriction as quickly as possible to
enable U.S. and foreign participants to engage in the long-term planning and make the long-term
investments necessary for nuclear projects.

Please do not hesitate to contact me if you have questions or would like to discuss the positions
expressed in NEI's comments.

Sincerely,

Ellen C. Ginsberg

Attachments

cc: Chairman Allison M. Macfarlane
Commissioner Kristine L. Svinicki
Conmnissioner George Apostolakis
Commissioner William D. Magwood, IV
Commissioner William C. Ostendorff
Margaret M. Doane, Esq.
Ho K. Nieh, Jr.



COMMENTS OF THE NUCLEAR ENERGY INSTITUTE

NRC Request for Comments on Requirements Related to Foreign Ownership, Control, or
Domination of Commercial Nuclear Power Plants

Docket ID NRC-2013-0107

The Nuclear Energy Institute, Inc. (NEI)' hereby submits the following comments concerning
Nuclear Regulatory Commission (NRC) requirements, guidance, and policies relating to foreign
ownership, control, or domination (FOCD) of commercial nuclear power plants. 2 In a March 11,
2013 Staff Requirements Memorandum (SRM), the Commission directed the NRC staff to
"ýpropose a fi'esh assessment" of FOCD issues, including "recommendations on any proposed
modifications to guidance or practice" on FOCD that may be warranted.

The Commission's March 11, 2013 SRM states that the NRC staff's FOCD assessment should
include, but not necessarily be limited to, the following issues:

The limitation on foreign ownership contained in section 103d of the Atomic
Energy Act and the potential to satisfy statutory objectives through an integrated
review of foreign ownership, control, or domination issues involving up to and
including 100 percent indirect foreign ownership; criteria for assessing proposed
plans or actions to negate direct or indirect foreign ownership or foreign financing
of more than 50 percent but less than 100 percent, and the adequacy of guidance
on these criteria; the availability of alternative methods such as license conditions
for resolving - following issuance of a combined license - foreign ownership,
control or domination concerns; and the agency's interpretation of the statutory
meaning of "ownership," and how that definition applies in various contexts, such
as total or partial foreign ownership of a licensee's parent, co-owners, or owners
who are licensed to own but not to possess or operate a facility.3

This list of topics is also set forth in the NRC's June 3, 2013 Federal Register notice (78 Fed.
Reg. 33,122 et seq.). NEI's comments and recommendations on the path forward address all of
the topics identified by the Commission, as well as other relevant factors.

The Nuclear Energy Institute is the organization responsible for establishing unified industry policy on matters
affecting the nuclear energy industry, including the regulatory aspects of generic operational and technical issues.
NEI's members include all entities licensed to operate commercial nuclear power plants in the United States, nuclear
plant designers, major architect/engineering firms, fuel fabrication facilities, nuclear materials licensees, and other
organizations and entities involved in the nuclear energy industry.
2 See "Staff Requirements-SECY-12-0168-Calvert Cliffs 3 Nuclear Project, LLC & UniStar Nuclear Operating

Services, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), Petition for Review of LBP-12-19," 78 Fed. Reg.
33,121 (June 3, 2013).

See "Staff Requirements Memorandum on SECY- 12-0168 - Calvert Cliffs 3 Nuclear Project, LLC & UniStar
Nuclear Operating Ser-vices, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), Docket No. 52-016-COL, Petition
for Review of LBP-12-19" at 1 (March 11,2013).
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As the Commission recognized in the SRM, the time is ripe for a "fresh assessment" of FOCD
issues. Since the FOCD Standard Review Plan (SRP) was first issued in 1999, there has been
extensive NRC and industry experience with foreign investment in the U.S. nuclear power
industry, including new reactor projects. 4 Foreign participation, which is important to the U.S.
nuclear business, will be discouraged without clear NRC guidance. Updating and revising the
FOCD SRP to codify and clarify practice and precedent would help restore regulatory certainty
and predictability - recently undermined by NRC staff actions - to foreign-owned participants
and their U.S. partners. Without greater regulatory certainty, foreign investment is likely to be
chilled, resulting in a loss of knowledge, experience, and financial support for new construction
projects from overseas.

Foreign investment in U.S. nuclear projects promotes the national interest. It creates American
jobs and facilitates development of important domestic infirastructure for the future growth of
this country. Additionally, foreign investment improves liquidity and enhances the value of U.S.
nuclear assets. The dedication of foreign financial resources to U.S. nuclear plants should lead to
additional safety enhancements and more efficient plant performance.

As discussed further below, FOCD issues currently impact at least two pending Combined
License (COL) applications before the agency, and could delay completion of NRC staff reviews
and prevent the issuance of licenses in those cases. And, FOCD issues very recently resulted in
the denial of a license renewal application by Aerotest Operations, Inc., the licensee for the
Aerotest Radiography and Research Reactor. Aerotest's ultimate parent company, Autoliv, Inc.
is Swedish. The NRC staff concluded that Autoliv's ownership of Aerotest is prohibited by the
FOCD restriction and ordered the licensee to decommission the facility.5 The staff's conclusions
appear to be inconsistent with Commission precedent, discussed below, which holds that the
words in the FOCD prohibition should be read as an integrated whOle with an orientation toward
national security concerns.

In fairness to the investors who have supported the COL applications and other affect projects, a
timely resolution of the issues is warranted. More broadly, as the U.S. economy faces a
continuing slow recovery, the benefits of foreign investment in critical domestic infrastructure
projects remain apparent. The Commission has recognized the need for timely action on FOCD
issues and directed the NRC staff to complete its assessment, prepare a voting paper addressing
these FOCD questions, and submit that paper to the Commission no later than December 31,
2013. The Commission, too, must also proceed expeditiously to implement revised FOCD
policy and guidance.

New reactor projects also include small modular reactors.

See Letter fi'orn Eric Leeds, NRC, to Michael Anderson, Aerotest Operations, Inc., "Aerotest Operations, Inc. -
Denial of License Renewal, Denial of License Transfer, and Issuance of Order to Modify License No. R-98 to
Prohibit Operation of the Aerotest Radiography and Research Reactor, Facility Operating License No. R-98 (TAC
Nos. ME8811 and MC9596)" July 24, 2013. Aerotest had attempted to resolve the FOCD concerns by means of an
indirect license transfer to a U.S. corporation, but this, too, was denied by the NRC on financial qualification
grounds.
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I. The Global Nuclear Industry

A. Policy Considerations Affecting FOCD Have Evolved

When the Atomic Energy Act (AEA) FOCD provision was promulgated in 1954, the commercial
development of nuclear energy was in its infancy. The Cold War was reaching its height and
there was concern regarding the proliferation of power reactor technology, as well as disclosure
of classified information. Reactor technology was generally limited to the United States and a
few other countries, and domestic ownership and control of power reactor technology and special
nuclear material were viewed as essential to protecting the national security.

In the six decades since the nuclear energy business has become a global enterprise in which
nuclear generating technologies are owned and controlled by international companies. Nuclear
fuel cycle activities are conducted as part of a worldwide market, subject to national and
international oversight, with international companies participating in critical national security-
related operations in the United States. In light of the global expansion of nuclear power,
technology transfer concerns of the 1950s are significantly reduced,

Furthermore, since the AEA was enacted, a substantial body of restrictions on the use and
transfer of nuclear material and technology has developed, such as the Nuclear Suppliers Group,
the Treaty on the Non-Proliferation of Nuclear Weapons, the U.S. Department of Energy's
nuclear export control regulations, the NRC's 10 C.F.R. Part 110 regulations, and bilateral
agreements for nuclear cooperation between countries (referred to as "Section 123
Agreements"). Additionally, there are other means of ensuring that foreign investment in the
U.S. does not raise any national defense or nuclear security concerns, most notably the
Committee on Foreign Investment in the United States (CFIUS), an inter-agency committee
authorized to review foreign investment in the U.S. in order to determine the effect of such
transactions on national defense and nuclear security.6

Today, many reactor vendors and nuclear service providers participating in the U.S. nuclear
market are responsible and experienced foreign nuclear energy companies, such as AREVA,
EDF, Toshiba, Mitsubishi, and Westinghouse (majority owned by Toshiba). The reactor
technology for new-build projects in the United States is often of foreign origin, such as the
AREVA U.S. EPR, the Toshiba ABWR, and the Mitsubishi U.S. APWR.

To reflect changed circumstances, the NRC's FOCD evaluations should remain focused on
safeguarding common defense and security, including preventing foreign participation by entities
from countries that present legitimate national security concerns (e.g., countries such as North
Korea or Iran). In contrast, foreign participation from countries that are committed to non-

6 A CFIUS review would most likely be connected to a foreign purchase of an existing nuclear asset, and therefore

may be most relevant in the context of NRC license transfers (as opposed to initial licensing actions). However, the
fact of a CFIUS review should be taken into account as appropriate, with due recognition that a CFIUS review will
be focused on security and economic implications that do not completely overlap the NRC's interests in national
defense and nuclear security. Any mitigation required by CFIUS should be taken into account as part of the NRC's
FOCD review.
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proliferation and controlled peaceful use of nuclear energy (e.g., the member countries of the
Nuclear Suppliers Group) should be acceptable with appropriate provisions to negate foreign
control over security matters, because there is little or no risk of inappropriate diversion of
nuclear technology or material.

B. FOCD Issues are Ripe for Review

The current FOCD SRP has served as a useful guide for potential foreign investors and their U.S.
partners. Nonetheless, the SRP and recent precedent illustrate the bases for the industry's
longstanding concerns about uncertainty and inconsistency in the treatment of indirect foreign
ownership.

The current effort to re-examine the NRC's approach to FOCD is in part an outgrowth of a 2012
decision by the Atomic Safety and Licensing Board (ASLB) in the Calvert Cliffs 3 COL
proceeding, 7 where the ASLB agreed with the NRC Staff that the applicant was ineligible for a
license under the FOCD restrictions in AEA Section 103d. and 10 C.F.R. § 50.38. Specifically,
the ASLB found that the applicant could not comply with the FOCD prohibition, regardless of its
Negation Action Plan (NAP), because the applicant is indirectly 100% owned by a foreign
corporation (a foreign "grandparent"). Although the Commission denied the applicant's Petition
for Review of this ASLB decision, it directed the staff to undertake the ongoing re-evaluation.

In other cases, the NRC staff has departed significantly from the Commission's FOCD precedent
and practice, reinterpreting or misapplying the SRP guidance in the process and imposing
unnecessary prohibitions and license conditions.8 This striking shift in agency position has
eroded regulatory certainty to the point that foreign investors and U.S. participants can have little
confidence about what ownership structures or negation measures will be acceptable to support
investment in U.S. nuclear projects.9 The agency's position on FOCD is so significant as to
potentially stymie new plant development, or affect major strategic decisions regarding new

'See Calv'ert Cliffs 3 Nuclear Project, LLC, and Unistar Nuclear Operating Sei',ices, LLC (Combined License
Application for Calvert Cliffs Unit 3), LBP- 12-19, 76 NRC _ (Aug. 30, 2012).

8 In one significant departure fi'om precedent, a recent NRC staff determination concluded that Toshiba's
involvement in the South Texas Project (Units 3 & 4) is impermissible under the AEA's FOCD restrictions, despite
Toshiba's subsidiary only owning about 10% of the project and the U.S. owner having a supermajority-that is a
90% voting right-on the COL applicant's Board of Directors. See Evaluation by the Office of Nuclear Reactor
Regulation on Behalf of the Office of New Reactors, South Texas Project, Units 3 and 4, Docket Nos. 52-012 and
52-013 at 24 (Apr. 29, 2013).

9 Another case involving the three decommissioned Yankee sites is another example in which the FOCD prohibition
was stretched beyond any prior interpretation, with adverse practical impacts. The three Yankee sites involved are
now home only to Independent Spent Fuel Storage Installations. The NRC issued violations to the licensees, and
confirmatory orders requiring negation actions, related to FOCD issues, notwithstanding that (a) the sites are not
power reactors within the meaning of the AEA prohibition; and (b) the foreign interests are only owners of
shareholders of the licensees, with no one foreign interest holding a controlling share. The FOCD issues delayed
NRC approval of a significant merger of two domestic shareholders of the licensees, that did not involve any
changes with FOCD implications. Then, in July 2013, after a review of over two years, the NRC issued exemptions
from the requirements of 10 C.F.R § 50.38.
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plants.10 The lack of certainty and predictability unnecessarily chills foreign investment in
domestic nuclear projects at a time when investment in critical U.S. infrastructure is vital. The
NRC should interpret and apply its statutory mandate in a reasonable and consistent manner so
as not to discourage beneficial foreign investment.

C. Foreign Participation Enhances Safety

Facilitating beneficial foreign investment and participation in the U.S. nuclear industry through
clear guidance enables foreign entities to bring their experience to the U.S., potentially
enhancing safety. Many foreign participants are either major international nuclear suppliers who
provide their foreign technology in the U.S. (e.g., AREVA, Toshiba, Mitsubishi) or major
international nuclear operators (e.g., EDF) who bring their construction experience and
operational insights to the U.S. Foreign reactor suppliers have significant experience with
design, procurement of major components, and construction from new power reactor projects
overseas during the past two decades. Additionally, "lessons learned" from overseas nuclear
projects will be valuable in the deployment of the new API000 in this country. Thus, in addition
to the benefits from financial investment, foreign participation in U.S. projects can bring
significant operating experience and safety enhancements to the U.S.

D. Negation Action Plans Can Effectively Mitigate Foreign Control

When there is indirect foreign ownership of a nuclear power plant or the potential for foreign
control of nuclear operations or nuclear materials otherwise exists, experience has shown that
mitigation measures under a NAP can serve to eliminate the possibility that FOCD will adversely
impact common defense and security. The FOCD SRP should be revised to reflect an
appropriately flexible use of NAPs. The NRC staff has reviewed and approved mitigation
measures under a NAP in multiple FOCD cases to date. The FOCD SRP should recognize that
negation measures will depend on the specific facts of each case, including the degree of foreign
ownership involved, the home country of the foreign interest, the voting and other rights that
come with that ownership, whether the foreign owner would participate in management of
operations in any way, and whether there is a separate operating company. The SRP can
establish a sliding scale of negation measures is appropriate so that more robust plans may be
necessary for more significant FOCD concerns. A one-size-fits-all approach can lead to
unnecessarily burdensome plans in some cases, with no commensurate safety or security benefit.
It is also possible to craft a NAP to negate any potential for foreign control, even in cases in
100% indirect foreign ownership (e.g., UniStar Nuclear Operating Service, LLC (UniStar)) or
substantial foreign loans (e.g., Nuclear Innovation North America LLC (NINA)).

II. Interpretations of the FOCD Prohibition

In undertaking a re-assessment of FOCD matters, the NRC must avoid unreasonable
interpretations of the applicable statutory language. The NRC should adopt the reading most

1o The Commission's FOCD policies may also affect entities involved in other types of NRC licensing actions such

as license transfer and license renewal proceedings.
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consistent with the longstanding Commission precedent that, when assessing FOCD, the words
"owned, controlled, or dominated" should be read in an integrated way, centered on the power of
foreign interests to direct activities with national defense and security implications. Negation
actions may be imposed by license condition, to the extent necessary, to prevent improper FOCD
over the relevant activities, regardless of whether that derives from ownership, governance
rights, or financial obligations.

A. The Commission's SEFOR Precedent

The Commission squarely addressed the context and appropriate reading of the AEA FOCD
prohibition in General Electric Company & Southwest Atomic Energy Associates (SEFOR ). 11
The Commission decided that case just twelve years after the AEA was enacted, and established
the controlling principle with respect to the FOCD requirements:

... the limitation [on foreign ownership, domination or control in the AEA]
should be given an orientation toward safeguarding the national defense and
security. We believe that the words "owned, controlled, or dominated" refer to
relationships where the will of one party is subjugated to the will of another, and
that the Congressional intent was to prohibit such relationships where an alien has
the power to direct the actions of the licensee.12

It is important that the Commission read the three words - "owned, controlled, or dominated" -
together, as one prohibition, rather than each word in isolation as three separate prohibitions. In
SEFOR, the Commission emphasized the need to "take into consideration the many aspects of
corporate existence and activity" where FOCD could be manifest, and that:

[t]he ability to restrict or inhibit compliance with the security and other
regulations of AEC, and the capacity to control the use of nuclear fuel and to
dispose of special nuclear material generated in the reactor, would be of greatest
significance. 1

3

In SEFOR, the foreign ownership/control issue arose due to participation in the experimental
project by Gesellschaft fur Kernforschung, a nonprofit association formed under the laws of
West Germany and owned in part by the Federal Republic and in part by the State of Baden-
Wurttemberg. The foreign entity was not one of the proposed licensees, nor would it own a
licensee. The factual focus of the Commission in that case, therefore, was on whether there were
any other indicia of control in the relationship between the participants (in other words, the
foreign company's "power to direct the actions of the licensee"). Under contract with one
prospective joint licensee, Southwest Atomic Energy Associates, Gesellschaft would cooperate
to have the facility designed and constructed and would cooperate in the research and

" General Elect. Co. & Southwest Atomic Energy Assoc. (Southwest Experimental Fast Oxide Reactor), 3 AEC 99

(1966).

"12d. at 101.

13 Id.,
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development program to be conducted at the completed facility. The facility was to be
constructed and operated by the other prospective joint licensee, General Electric, and funding
was to be provided by the Atomic Energy Commission (AEC).

The Commission in its decision specifically relied on the legislative history of AEA Section
104d., noting that the statutory language "owned, controlled, or dominated" was substituted for a
provision in the original bill that would have established a percentage-based ownership
threshold. The Commission reasoned that the substitution language was chosen, in part, to
ensure "the denial of a license be prescribed when actual control oir domination was in alien
hands."'14 Removing the percentage-based ownership threshold gave the Commission the
discretion to determine whether foreign ownership would constitute "actual control or
domination." This reflected Congress's shift away friom ownership alone, allowing the agency to
consider ownership as only one of the potential indicia of control.

In its analysis, the Commission focused on the effectiveness of contract and governance controls
to mitigate any ability of the foreign participant to control compliance with AEC regulations, or
to control and use the nuclear fuel and to dispose of special nuclear material. The threshold
question was not one of ownership, but one of influence and, ultimately, one of power to direct
specific activities potentially affecting nuclear security. The AEC evaluated (1) the potential for
the contract with the foreign entity to create current security problems, (2) the foreign entity's
ability to control compliance with the AEC regulations, and (3) the foreign entity's capacity to
control and use the nuclear fuel and to dispose of special nuclear material.'" The Commission
relied on the fact that the foreign participant in the project did not have any voice in the
management of either of the joint licensees or in the "hiring, supervision or dismissal of their
employees on the project."16 Nor would it have any voice in designating individuals to work on
design or construction of the project or in conduct of any other day-to-day project activities.' 7

With respect to financing, the Commission found that the foreign participant would have no
control over expenditures by General Electric and would be obligated to pay its share of the
costs.

18

Subsequent to SEFOR, in the 1969 Zion case, the Commission addressed the sufficiency of its
regulatory requirement that an applicant state the citizenship of corporate directors and officers,
and state whether it is owned, controlled, or dominated by an alien, foreign corporation, or
foreign government. 19 The Commission concluded that the regulations were sufficient to detect
the kind of foreign involvement that would prevent issuance of a license. In doing so, the

"4 d., citing Legislative History of the Atomic Energy Act of 1954, pp. 1698, 1861, 1961-62, 2098, 2239 (emphasis
added).

" SEFOR, 3 AEC at 101.
16 Id.

17 Id

" Id. at 101-02.

19 Commonwealth Edison Co. (Zion Station, Units I and 2), 4 AEC 231 (1969).
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Commission relied on the rationale in SEFOR - that the Congressional purpose behind the
FOCD provision in the AEA "was to prohibit [the subject] relationships where an alien has the
power to direct the actions of a licensee.",20 The Commission specifically reasoned that if an
applicant were subject to foreign domination, it would expect manifestations of that to be
apparent in the corporate organization and management. 21

At bottom, in its SEFOR decision the Commission read and applied the AEA FOCD prohibition
in an integrated way, to focus not on ownership in isolation, but rather on the power to direct
licensed activities with implications for safeguarding national security. With respect to this issue
the Commission recognized the importance of the nature of the foreign participation, the
contractual relationships among the parties, and the governance rights with respect to the nuclear
licensed activities. In Zion, the Commission further recognized that the FOCD review at the
time of plant licensing is not the sole means by which the agency assures safety and security of
nuclear operations and materials, and that ongoing agency oversight can be relied upon to
identify and address actual issues of inappropriate FOCD, if and when they should arise.

B. Indirect Foreign Ownership

The Commission's SRM specifically raises the issue of the "potential to satisfy statutory
objectives through an integrated review of foreign ownership, control, or domination issues
involving up to and including 100 percent indirect foreign ownership." The NRC staff and an
ASLB have most recently taken the position that, because the words in the FOCD restriction
("owned, controlled, or dominated") are connected by an "or" rather than an "and," no license
may be issued "if any of the three prohibitions is violated."22 In contrast, we believe that,
consistent with SEFOR, FOCD is not "three prohibitions," it is one prohibition. The statutory
objectives dictate that an integrated review of FOCD issues be conducted, and that foreign
ownership up to and including 100% indirect foreign ownership can be permissible, with an
appropriate NAP.

SEFOR is the Commission's seminal decision on FOCD - and the only Commission
adjudicatory decision directly addressing the proper reading of the prohibition. Since that
decision, FOCD issues have been considered a number of times in the non-adjudicatory context.
The staff has appropriately adopted the concept of a NAP to address and mitigate any potential
for FOCD, and imposed NAPs by license condition to assure ongoing compliance by the
licensees (and to prevent changes without prior NRC approval). However, inconsistent NRC
precedent and related analyses have introduced confusion into the issue of the appropriate
treatment of foreign ownership.

20 Id. at 233, citing SEFOR, 3 AEC at 101.

21 Id. As discussed further below, this is a particularly appropriate observation - one that is more true today than it
was then, given the growth since that time in oversight programs and the increased transparency of nuclear
operations.
22 Calvert Cliffs, LBP-12-19, 76 NRC _ (slip. op. at 13).
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In 1973, the agency approved the transfer of six nuclear facilities and three TRIGA reactors from
domestic entities to General Atomic Company (General Atomic), a California partnership with
two equal partners, Gulf Oil Corporation and Scallop Nuclear, Inc. Scallop's ultimate parent
was Royal Dutch/Shell, a Dutch and British joint venture. In approving the transfer, the agency
imposed license conditions focusing on the power to direct nuclear activities and the security of
materials, including the following:

> the president and officers of the partnership with responsibility for control of,
and any employees with custody of special nuclear material, would be U.S.
citizens;

> a separate department of General Atomic would be responsible for special
nuclear material and would report to the president;

> the president would be charged with responsibility and exclusive authority for
ensuring that the business and activities of the partnership would be conducted
at all times in a manner consistent with the common defense and security of
the United States.

In addition, agency documents suggest that the partnership agreement in that case limited the
right of either partner to bind the partnership. This contractual provision assured that the foreign
participant did not have the ability, on its own, to "restrict or inhibit compliance" with agency
regulations. Consistent with the SEFOR precedent, the staff's use of license conditions in this
case firmly established the practice of using a NAP to mitigate any potential for FOCD, even in
cases involving indirect foreign ownership.

In the mid-I 970s, the agency staff rejected the proposed purchase of a reactor in New Jersey
used to produce radiopharmaceuticals. Hoffman-LaRoche Radiopharmaceutical, Inc. (HLRR)
proposed "acquiring" the operating license for the facility in connection with its proposed
purchase of 100% of the existing licensee's stock. Under the acquisition plan, the prior licensee
(a domestic company) would continue as the licensee, but would become an indirect, wholly-
owned subsidiary of HLRR. HLRR, a Delaware corporation, had as its ultimate parent
Hoffman-LaRoche & Company, Ltd., a Swiss corporation. Although HLRR proposed license
conditions insulating the domestic licensee from FOCD, the NRC staff determined that
acquisition of the reactor by a wholly-owned subsidiary of a foreign company would violate the
AEA. Thus, for the first time the Commission staff interpreted the FOCD statute to conclude
that ultimate 100% "ownership" of a licensee was sufficient to violate the restriction. 23 As
explained below, in making this determination the agency staff effectively adopted a reading of
the AEA and an approach to FOCD that diverged from Commission precedent.

Later, in the early 1980s, the NRC approved an acquisition in which a reactor licensee was to
become the wholly-owned subsidiary of a company that in turn would be wholly-owned by a

23 See SECY-76-245, "Foreign Ownership of Production and Utilization Facilities," Enclosure A, at 1 1-13 (April 30,

1976).



NEI Comments on Foreign Ownership, Control, or Domination Issues
August 2, 2013
Page 10

Panamanian corporation. Licensee Babcock & Wilcox (B&W) was and would remain owned by
its domestic parent McDermott, Inc. (McDermott). However, directly comparable to HLRR,
McDermott was to reorganize and become wholly-owned by a Panamanian company. Subject to
a license amendment to add conditions requiring negation actions similar to those in the General
Atomic transfer, the agency concluded that B&W would continue, post-reorganization, to qualify
for a facility license. Despite the agency's approach in HLRR, the NRC approved the
McDermott acquisition even though the operating licensee was ultimately 100% owned by a
foreign grandparent. An internal agency legal analysis of the McDermott case specifically found
that "... the foreign incorporation of the parent of B&W is, at least at the outset, no bar to the
continuation of the B&W facility license," and that this view would be a return to the
Commission's approach in SEFOR, with a focus on safeguarding national security.24 The
analysis recognized that the result would be "difficult to distinguish from HLRR," but did so
nonetheless -not only on the basis of SEFOR, but also on the basis of a finding that the stock of
the proposed parent of B&W was "largely" owned by U.S. citizens. 25

Also in the early 1 980s, a subsidiary of Union Carbide sought to transfer a facility license for a
research reactor to Cintichem, Inc., whose ultimate parent was Swiss-owned. As in the earlier
cases, Cintichem agreed to a number of conditions to mitigate potential FOCD. Nonetheless, the
NRC staff found an FOCD violation based only on ultimate foreign ownership of the domestic
licensee, and concluded that the transfer was precluded by the AEA. Despite the approval in
McDermott, the staff returned to the flawed logic of HLRR, and articulated a rationale to
distinguish ownership from control and domination.

The staff's rationale in Cintichem is captured in another internal staff legal analysis.26 That
analysis stated that SEFOR did not apply to Cintichem because, in the SEFOR case, the foreign
association involved had no ownership interest in the license applicants. 27 The new OELD Legal
Analysis also distinguished Cintichem from McDermott, on the basis that in McDermott, B&W
had provided the NRC with evidence that the majority of the stockholders of the proposed parent
were U.S. citizens. 28 With respect to Cintichem, the OELD Legal Analysis concluded that
"while license conditions might prevent foreign control, the conclusion that the ultimate
ownership of the transferee, whether a corporate entity or the shareholders, is in foreign hands
cannot be avoided." 29 Without any further elaboration, this singular legal analysis attempted to

24 SECY-82-479, "Planned Reorganization of McDermott Incorporated, Parent of Babcock & Wilcox," Enclosure B,

at 8 (Nov. 26, 1982).
21 Id. at 9.

26 See Attachment to Letter firom Chairman Palladino, NRC, to the Honorable Alan Simpson, Chairman,

Subcommittee on Nuclear Regulation, United States Senate, dated September 22, 1983, Office of Executive Legal
Director (OELD) Legal Analysis, "Legal Questions of Foreign Control and Domination Raised by Proposed
Transfer of Facility Operating License No. R-81 from Union Carbide Subsidiary 'B' to Cintichem, Inc.," at 9
(OELD Legal Analysis).

27 Id at 9.
28ld at 8.

291d at 9-10.
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reconcile Cintichem with prior cases by applying a narrow reading of the FOCD provision
focused on ownership. The OELD Legal Analysis ignored the legal and policy analysis of
SEFOR, which was at least recognized in the legal analysis related to the McDermott case. That
analysis, as noted above, supported an integrated reading of the FOCD restriction. 30

As such, the staff's literal reading of the statute and narrow focus on ownership in Cintichem
should be disregarded. Congress subsequently intervened in the Cintichem matter. Congress
included a provision in the NRC's 1984 Authorization Bill 3 1 to allow the NRC to approve the
Cintichem transfer, if the agency could find that it would not be inimical to the common defense
and security, and if there were appropriate license conditions ensuring that the foreign
corporation would not exercise control in a way that would be inimical to the common defense
and security. In overruling the agency staff's HLRRiCintichem approach, the Authorization Bill
was an expression of Congressional intent regarding the AEA and directing the NRC to use the
approach established by the AEC in SEFOR. Notably, the NRC subsequently approved the
Cintichem transfer subject to license conditions.

Considering this body of precedent as a whole, the Cintichem and HLRR examples reveal a
flawed legal analysis that is inconsistent with the Commission's position in SEFOR. The same
flawed logic has been carried forward to some degree in the current FOCD SRP, and has re-
surfaced in the recent COL cases. In HLRR and Cintichem, the staff chose to read "owned" in
the FOCD statute in isolation - that is, divorced from the overriding concept of the power to
direct matters with national defense or security implications. 32 That approach cannot be
reconciled with SEFOR, under which the question of whether a prospective NRC licensee is
"owned, controlled, or dominated" by a foreign entity must be evaluated by considering the
totality of the circuinslances. Following SEFOR, subjugation of the will of one party to the will
of another is required for a finding of FOCD. And this subjugation of the will of the licensee
must be viewed with an eye toward national defense and security risks.

C. Indirect Ownership Is Not Prohibited by the Meaning of "Ownership"

The narrow FOCD analysis that has been adopted at times, as discussed above, has focused on
"ownership" segregated from the FOCD package, contrary to SEFOR. However, even if one
reads "ownership" in isolation, the issue still turns on the meaning of "owned," which is not
defined in the AEA. Contrary to the OELD Legal Analysis associated with the Cintichem
matter, "owned" can be given its most natural reading to apply only to direct ownership of a
licensee, or even to only direct maiority ownership. Consistent with NRC decisions in the
General Atomic and McDermott cases, "own" should not be read more broadly to also exclude
any ownership interest that might occur further up the corporate chain, such as by a foreign
grandparent.

30 The "determination" based on stock ownership that was made in McDermott was not necessary under a SEFOR

analysis.

31 See Pub. L. No. 98-553, § 109, 98 Stat. 2825, 2828 (1984) (Authorization Bill).

32 In contrast, the NRC has never read any independent meaning - separate from "control" - in "domination."
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In General Atomic, the partners of the licensee were U.S. entities, although one partner
ultimately had foreign parents. In McDermott, the third tier owner of the licensee was also
foreign. The NRC allowed 100% indirect foreign corporate ownership in both of these cases,
with appropriate negation actions taken to mitigate FOCD concerns. Thus, under a literal
reading of the statute, and as these cases demonstrate, the foreign ownership restriction applies
only to direct corporate owners of the licensee.33

Applying ownership restrictions only to direct ownership recognizes that a layer of domestic
ownership of a licensee (coupled with negation actions, if necessary) can insulate the licensee
from foreign control of nuclear operations or nuclear materials and therefore comply with the
AEA (subject to routine NRC oversight). A reading that indirect ownership is not automatically
disqualified by the AEA is much more logical and consistent with NRC precedent than the out-
of-context literal readings espoused by the NRC staff and the ASLB in the recent COL cases.

D. Indirect Foreign Ownership of Non-Operating Licensees

A conclusion that the AEA must be read as aper se prohibition on 100% indirect foreign
ownership of a reactor licensee is also inconsistent with other NRC decisions. 34 The NRC has
recognized that a license can in fact be issued to a domestic licensee wholly-owned (100%) by a
foreign grandparent. In 1999, the NRC issued two orders allowing AEA Section 103 reactor
licensees (minority owners of the nuclear plant) to become wholly-owned subsidiaries offoreign
companies. In late 1999, the NRC issued an order approving an indirect license transfer for the
Seabrook Station held by New England Power Company (NEP), a domestic entity and a
subsidiary of New England Electric System (NEES). The indirect transfer of control was the
result of a merger in which NEES was acquired by National Grid Group plc, a British public
limited company. 35 After reviewing the applicant's NAP, the NRC correctly found that because

.3 The Cintichem case is an outlier for its conclusion that even indirect foreign ownership was prohibited. For the
reasons explained above, that approach was effectively overruled by legislation and a subsequent decision approving
the transfer,
34 The ASLB for the Cahvert Cliffs 3 COL proceeding mistakenly read the AEA to prohibit 100% indirect foreign
ownership. (See LBP-12-19.) There, the ASLB concluded that the proposed ownership structure would violate the
AEA because the applicant is wholly-owned by a U.S. company that itself is wholly owned by a foreign
corporation. While initially recognizing the Commission's direction in SEFOR that the phrase "ownership, control,
or domination" be read as an integrated concept oriented towards control over security matters, the ASLB
nonetheless opted for a narrow reading of "ownership" in isolation - as an independent requirement - and then
concluded that 100% foreign ownership would never be acceptable. The ASLB's reading was plainly inconsistent
with cases (described below) where the NRC issued licenses to entities that are 100% foreign-owned, choosing
instead to ignore the plain reading of the statute and to ignore the fact that any distinction between operating
licensees and owner-only licensees has no textual basis in the statute. In its selectively literal approach, the ASLB
failed to articulate an overarching philosophy such as the one in SEFOR that would be applicable in a range of
circumstances.

35 See "Order Approving Application Regarding Merger of New England Electric System and National Grid Group
PLC," 64 Fed. Reg. 71,832 (Dec. 22, 1999). The "Safety Evaluation by the Office of Nuclear Reactor Regulation,
Proposed Merger of New England Electric System and the National Grid Group PLC, Seabrook Station, Unit 1,
Docket No. 50-443" is dated Dec. 10, 1999 (ADAMS Accession No. ML993540045) (NEP Safety Evaluation).
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of that plan, "foreign interests will not be able to control NEP within the meaning of the AEA
and NRC regulations," despite the fact that NEP would be 100% indirectly foreign owned.36 The
NAP was imposed by license conditions, which assured that the business and activities of NEP
with respect to the Seabrook operating license would be conducted in a manner consistent with
the public health and safety and the common defense and security.

Similarly, also in 1999, the NRC issued an order approving the indirect transfer of the license
held by PacifiCorp for an interest in the Trojan Nuclear Plant.37 The transfer approval involved a
merger by which PacifiCorp, a domestic entity, remained the licensee but became an indirect
wholly-owned subsidiary of Scottish Power pic, a public limited company incorporated under the
laws of Scotland. The order resulted in the licensee being held by a company 100% owned by a
foreign entity, and included license conditions to negate FOCD.

We recognize that both of these cases involved licenses issued to domestic entities that were
non-operating, minority owners. The fact that the owner-licensees were not operators was
relevant to the NRC staff's determination that the foreign participation was not a threat to
domestic control or to national defense and security as required under SEFOR. Nonetheless, this
precedent undercuts any reading of the AEA that divorces ownership from the other FOCD
factors and allows ownership to be read in isolation. The AEA itself draws no distinction
between operating and non-operating licenses; it states that a "license" may not be issued to an
entity subject to FOCD. In these two cases, the NRC issued licenses to domestic entities with
100% foreign parents or grandparents. These approvals can only be read to mean that, even with
100% indirect foreign ownership, the NRC can find, based on the totality of the circumstances
(including whether the licensee is an operating licensee), that the licensee is not subject to the
will of a foreign entity with respect to national security or the ability to comply with NRC
requirements. Were the statute to be read literally to focus on "ownership" at any level above the
licensee, the licenses in these two cases could not have been issued.

The precedent can be reconciled by applying the SEFOR approach. The licenses were issued to
domestic companies - ultimate foreign ownership of those companies (restricted by NAPs) did
not subject the licensees (or licensed activities) to actual foreign control that would threaten
national defense and security. These cases can also be reconciled by applying a distinction
between direct and indirect foreign ownership of a licensee. The NRC's approval of the NEP
and PacifiCorp license transfers is consistent with allowing indirect foreign ownership of a
licensee.

36 NEP Safety Evaluation at 8 (emphasis added).

37 See "PacifiCorp (Trojan Nuclear Plant); Order Approving Application Regarding Proposed Merger," 64 Fed. Reg.
63,060 (Nov. 18, 1999). The "Safety Evaluation by the Office of Nuclear Reactor Regulation" is dated Nov. 10,
1999 (ADAMS Accession No. ML993260013) (PacifiCorp Safety Evaluation).
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E. Graded Approach to Negation Action Plans

The Commission's SRM to the NRC staff also specifically raised the issue of the "criteria for
assessing proposed plans or actions to negate direct or indirect foreign ownership or foreign
financing of more than 50 percent but less than 100 percent, and the adequacy of guidance on
these criteria." The agency's precedent is important in evaluating this issue. Beginning with
SEFOR and the General Atomic matter in 1973 - and including the NEP and PacifiCorp
matters discussed above - the Commission and NRC staff have both recognized the importance
of negation actions in varying scenarios involving indirect foreign ownership. Applying a
graded approach, the agency has routinely recognized that NAPs can mitigate foreign power to
direct activities implicating nuclear safety and security, and has required NAPs by license
condition to approve licensing actions. The effectiveness of NAPs repeatedly has been
demonstrated, even for cases with significant foreign participation. This graded approach can be
extended to cases involving foreign ownership or foreign financing of more than 50 percent, up
to and including 100 percent.

For example, the NRC staff approved a license transfer of Three Mile Island Unit I to AmerGen
Energy Company, LLC, an American company that was owned in equal parts by British Energy,
Inc. and PECO Energy Company. British Energy was a U.K. company, while PECO was an
American company with a small percentage being Swiss-owned. Accordingly, AmerGen was
slightly more than 50%foreign-owned. In its evaluation of the transfer, the NRC staff discussed
the fact that British Energy's home country was a close ally of the United States, as well as a
signatory to the Nuclear Non-Proliferation Treaty. To negate any foreign power over matters
related to nuclear safety and security, certain FOCD conditions were imposed, including a
requirement that the chairman of the Management Committee be a U.S. citizen appointed by
PECO with the deciding vote on matters involving nuclear safety and security. The NRC
approved the transfer subject to these FOCD conditions.

Another case study is the NRC's approval of indirect license transfers of five reactor units
following the acquisition of 49.99% of Constellation Energy Nuclear Group, LLC (CENG) by
EDF Inc. (f/k/a EDF Development, Inc.) (EDF), a subsidiary of French company Electricit6 de
France SA. The 50.01% remainder of CENG is owned by American company Exelon
Corporation (Exelon). To address FOCD issues, the governance structure was set Up much like
that in the AmerGen case: Exelon appoints five U.S. citizen Board Directors and EDF appoints
five French citizen Board Directors. However, Exelon appoints the Chairman, a U.S. citizen
with the deciding vote on nuclear safety, security, and reliability matters. In addition, day-to-day
operating authority resides with a Chief Executive Officer and/or Chief Nuclear Officer, who
also must be U.S. citizens. An independent Nuclear Advisory Committee consisting of U.S.
citizens also reports on FOCD matters annually. The NRC approved the license transfers subject
to these FOCD conditions.

Even in cases of 100% indirect foreign ownership or substantial foreign loans, an effective NAP
can mitigate FOCD concerns. In the case of the Calvert Cliffs 3 COL application, the applicants
(UniStar and the owner, Calvert Cliffs 3 Nuclear Project, LLC) created a NAP with mitigation
provisions similar to the AmerGen and CENG cases. But, because there is no domestic
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grandparent, the NAP also creates a Security Subcommittee under the UniStar Board of
Directors, which is comprised of the U.S. citizen Board Chairman, as well as two independent
U.S. citizen Directors. The Security Subcommittee has exclusive authority to vote on and decide
for the Board matters relating to nuclear safety, security, or reliability. The broad authority given
to the Security Subcommittee includes matters involving issues that must be decided under U.S.
control. Day-to-day operating authority resides with a Chief Executive Officer and/or Chief
Nuclear Officer, who also must be U.S. citizens. These measures in a NAP effectively resolve
concerns regarding foreign power over nuclear safety and security activities. Similarly, in the
case of NINA, the applicants established a NAP to ensure that decisions affecting nuclear safety,
security, or reliability are under the control of U.S. citizens (i.e., the Chief Executive Officer has
control of such decisions prior to commencement of construction, and a Security Committee of
the Board has control of such decisions thereafter).

At bottom, a NAP can address any form of foreign participation, including 100% indirect foreign
ownership or 100% foreign funding, if it effectively eliminates foreign control over relevant
NRC-licensed activities. The statutory prohibition runs to issues of "control" or "domination,"
not to mere foreign "influence" and not to foreign participation with respect to commercial or
business matters. The issue of control turns on matters of corporate governance, such as voting
control of the domestic licensee and the decision-making authority related to nuclear operations,
nuclear security, and access to nuclear materials.

When evaluating an applicant's NAP, regardless of the nature or level of foreign participation
(e.g., ownership, funding), there is no basis for the staff to assume that U.S. citizens (including
independent directors) will abandon their obligations to a U.S.-based corporate entity (the NRC
licensee) and to the U.S. Government due to "influence" from foreign participants. NAPs do not
change the day-to-day operations of a licensee or a plant, which are left to the control and
direction of the Chief Executive Officer or Chief Nuclear Officer. These officers remain
responsible for ensuring that licensed activities are conducted in compliance with the NRC
license, Quality Assurance program, and the vast array of other NRC requirements designed to
protect public health and safety and common defense and security. Abrogation of these
obligations would involve a breach of fiduciary duty and, potentially, regulatory violations that
could lead to civil and criminal sanctions. Additionally, NRC-licensed operators control the
plant, are subject to NRC oversight, and are responsible for protecting public health and safety.

Further, as implicitly recognized by the Commission in the Zion decision, robust defense-in-
depth measures in place at nuclear plants assure that any inappropriate influence that could
compromise safety or security (whether foreign or domestic) would be identified, elevated, and
addressed by the licensee and/or the NRC. Even funding or financing from foreign sources
would not, absent a case-specific basis, suggest that the licensee will not be able to control
operational or security decisions. Mechanisms such as licensee advisory committees (where
necessary) can also assure oversight, transparency, and reporting of FOCD issues to the NRC.
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III. Lessons from the NISPOM

The approach to FOCD advocated by the industry is consistent with the National Industrial
Security Program Operating Manual (NISPOM), which governs the treatment of classified
contracts and programs across the U.S. Government. The NISPOM uses a similar framework to
ensure that U.S. companies holding a facility security clearance (FCL) are not subject to undue
Foreign Ownership, Control, or Influence (FOCI). The NISPOM's focus is the prevention of
unauthorized disclosure of classified information. 38 But even with this significant security
objective, the NISPOM looks at FOCI indicators holistically and allows FOCI to be addressed
through a range of mitigation and negation action measures, graded to the potential for national
defense or security concerns. As such, the graded approach supported by NEI to address FOCD
under the AEA is well-established in the NISPOM, and is not a new or novel way of tackling
foreign ownership concerns. Indeed, the alternative reading of the AEA, focusing on ownership
to the exclusion of other factors, is out of step with the NISPOM and national policy.

Importantly, there is no automatic prohibition on foreign ownership under the NISPOM, even
though the FOCI standard, like the AEA FOCD language, is written in the disjunctive (i.e.,
"Foreign Ownership, Control, OR Influence"). In fact, the NISPOM expressly recognizes the
importance of foreign investment to the vitality of the U.S. industrial base, and specifically states
that "it is the policy of the U.S. Government to allow foreign investment consistent with the
national security interests of the United States." 39 FOCI reviews under the NISPOM are actually
intended to facilitate foreign investment by focusing on measures that can be implemented to
ensure that foreign firms that invest in cleared companies cannot undermine U.S. security and
export controls to gain unauthorized access to critical technology and classified information. For
this reason, a U.S. company determined to be under FOCI may still hold an FCL if proper
security measures have been put in place to negate or mitigate FOCI.40

While clearly not a perfect analogy, the NISPOM is nonetheless relevant to the NRC's firesh
assessment of FOCD issues - because it demonstrates several points. First, it supports NEI's
position that the AEA prohibition on FOCD should be read, consistent with SEFOR, in an
integrated fashion and consistent with national policy on foreign investment. Simply stated,
there should be no automatic bar to foreign ownership. Under the NISPOM, although mitigation
may be required even in the absence of ownership (arguably a lower threshold than FOCD), no
one factor is controlling and foreign ownership alone is not sufficient to establish undue FOCI.
A U.S. company is considered to be under FOCI only when ". . . a foreign interest has the power,
direct or indirect, whether or not exercised, and whether or not exercisable through the
ownership of the U.S. company's securities, by contractual arrangements or other means, to
direct or decide matters affecting the management or operations of that company in a manner

38 DoD 5220.22-M, Feb. 28, 2006 at 1-100.

9 Id. at 2-300.

40 Id. at 2-300(c).
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which may result in unauthorized access to classified information... ,,41 Thus, the NISPOM
focuses on the power of the foreign interest to affect the safeguarding of classified information.
In this regard, the NISPOM is consistent with the integrated approach to FOCD taken in SEFOR.
Therefore, to be consistent with U.S. national policy on foreign investment in cleared U.S.
companies, the term "ownership" in the AEA must be read in the context of the overall statutory
provision, not in isolation. And NRC FOCD reviews should be conducted with a focus on
protecting national defense and security.

The second relevant point fi'om the NISPOM is how, in its integrated approach to FOCI, factors
relevant to determining the existence of FOCI are considered. The NISPOM lists a number of
factors considered, none of which is controlling.42 Importantly, the factors are considered "in the
aggregate to determine whether an applicant company is under FOCI, its eligibility for an FCL,
and the protective measures required...'4 Therefore, FOCI reviews under the NISPOM assess
issues of control, risk, vulnerability, and proper mitigation as part of a comprehensive analysis
that addresses these factors as part of an integrated whole. Again, this is similar to the SEFOR
standard adopted by the Commission.

Third, the NISPOM makes clear that even where FOCI is found, appropriate mitigation measures
can be implemented to resolve the concerns. Because FOCI reviews are conducted on a case-by-
case basis, mitigation plans are tailored according to the specific risks and vulnerabilities
presented by each individual case. Decades of experience under the NISPOM demonstrates that
FOCI can be effectively mitigated even for 100% foreign-owned companies doing Top Secret
work. The Department of Defense oversees more than 300 mitigation regimes with foreign-
controlled companies, including agreements with some of the Defense Department's largest and
most highly-valued contractors. Many of these contractors hold Top Secret clearances.
Assuming ownership from countries that do not pose security or proliferation concerns,
mitigation plans are regularly accepted by the defense and intelligence agencies to negate or
mitigate FOCI for contractors that possess highly-classified information. Given similar
circumstances, an appropriately-tailored NAP should be sufficient to mitigate FOCD for issues
under the NRC's purview, even in cases of 100% indirect foreign ownership.

Also inherent in the NISPOM approach is the idea that there are a range of potential mitigation
measures that can be employed to address the circumstances of each situation - ranging from

41Id at 2-300 (emphasis added).

4•2 These factors are: (a) Record of economic and government espionage against U.S. targets; (b) Record of

enforcement and/or engagement in unauthorized technology transfer; (c) The type and sensitivity of the information
that shall be accessed; (d) The source, nature and extent of FOCI, including whether foreign interests hold a majority
or substantial minority position in the company, taking into consideration the immediate, intermediate, and ultimate
parent companies. A minority position is deemed substantial if it consists of greater than 5 percent of the ownership
interests or greater than 10 percent of the voting interest; (e) Record of compliance with pertinent U.S. laws,
regulations and contracts; (f) The nature of any bilateral and multilateral security and information exchange
agreements that may pertain; (g) Ownership or control, in whole or in part, by a foreign government. Id at 2-301.
The NRC could consider similar factors, in the aggregate, in its FOCD reviews.

43 Id. at 2-301 (emphasis added.)
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simple Board of Directors resolutions to exclude foreign directors from classified matters to
more complex governance structures to assure domestic control of classified information and
cleared U.S. citizen oversight of decision-making regarding classified matters. Certainly not all
of the NISPOM measures are appropriate in the context of nuclear power operations. But the
NISPOM is consistent with the Commission's historic practice of utilizing graded NAPs to
mitigate FOCD. For the NRC, following the approach articulated in the NISPOM, the measures
imposed to address a non-operating minority owner licensee with a foreign grandparent need not
be the same as the measures required for a domestic operating licensee with an indirect foreign
owner.

Finally, elements of the NISPOM may be seen in the NRC's approach to facility security
clearances under 10 C.F.R. Part 95, which assesses whether a foreign owner has the power to
direct or decide matters that could adversely affect the performance of classified contracts or
result in unauthorized access to classified information. Part 95 reflects the NISPOM's focus on
an integrated concept of "ownership," and contains no automatic prohibition on foreign
ownership. Additionally, Section 95.5 defines "foreign ownership, control or interest" as it is
also defined under the NISPOM, with a focus on the ability to control matters related to the
safeguarding of classified information. 4 4 Thus, the NRC already applies the NISPOM concepts
through its Part 95 FCL process.

In sum, there is value in looking to the NISPOM for guiding principles relevant to FOCD. The
NISPOM is a well-established program implemented by many Federal agencies, including the
defense and intelligence agencies. At its core, the NISPOM demonstrates that foreign ownership
alone is not the determining factor in FOCI reviews. The NISPOM's approach is consistent with
SEFOR in that the elements of FOCI are assessed in an integrated manner, with a focus on
control over national security matters. And when a U.S. company is subject to FOCI - including
a company wholly-owned by a foreign parent - effective mitigation plans can ensure that
classified information is properly safeguarded and national security is protected. For all of these
reasons, we believe that the NISPOM is a useful model for the NRC. At a minimum, in
assessing its approach to FOCD, the NRC should consider the practical effect of adopting an
approach that deviates significantly from the U.S. national policy that is incorporated in the
NISPOM. It would be difficult (at best) to justify NRC policies that would block issuance of a
license to a foreign-owned company solely because of its foreign ownership, when the same
company could hold a security clearance and access highly-classified information under the
NISPOM.

IV. Recommendations to Update and Refocus the FOCD SRP

Attachment 1 to these comments sets forth the industry's proposed revisions to the SRP. Key
proposed revisions are described below.

" See also 10 C.F.R. § 95.17(a)(1), which provides that: "An NRC finding of foreign ownership, control or
influence is based on factors concerning the foreign intelligence threat, risk of unauthorized technology transfer,
type and sensitivity of the information that requires protection, the extent of foreign influence, record of compliance
with pertinent laws, and the nature of international security and information exchange agreements."



NEI Comments on Foreign Ownership, Control, or Domination Issues
August 2, 2013
Page 19

A. Reflecting the SEFOR Standard

Under the current SRP, an applicant is considered to be foreign-owned, controlled, or dominated
"whenever a foreign interest has the 'power', direct or indirect, whether or not exercised, to
direct or decide matters affecting the management or operations of the applicant." Despite the
SRP's affirmation of SEFOR's focus on the power to direct management or nuclear operations,
the SRP should be clarified to direct that FOCD analyses be based on the totality of the
circumstances, with an orientation toward national defense and security concerns. 45 Consistent
with the SEFOR principle, the SRP should support an integrated approach to FOCD in which the
focus is on the indicia of control of nuclear operations, security, and special nuclear material, and
control of classified information. The SRP should clarify that ownership alone does not confer
the power to direct nuclear safety and security matters. This integrated concept also applies in
cases of 100% indirect foreign ownership. (This concept would not, however, permit issuance of
a license to an alien.)

B. 100% Indirect Foreign Ownership is Permissible

The current SRP illogically allows the staff to consider negation measures, and the ultimate
objective of "safeguarding the national defense and security" under SEFOR, for any application
involving less than 100% ultimate foreign ownership (e.g., 99% indirect foreign ownership), but
not for a domestic entity wholly-owned by a foreign entity (often, but not always, several levels
in the corporate organization removed from the licensee). The SRP acknowledges one example
(the McDermott case) of specific circumstances where 100% indirect foreign ownership is
acceptable - namely, where the foreign parent's stock is largely owned by U.S. citizens. But this
does not preclude other circumstances, such as where an appropriate NAP is in place to assure
domestic control over nuclear technology, nuclear operations, and nuclear materials. The
McDermott case (as recognized in the NRC's internal legal analysis prepared at the time of that
matter and in the current SRP's reference to it as an example), was not intended to overturn the
Commission's longstanding national defense and security-focused, totality-of-the-circumstances
FOCD analysis adopted in SEFOR.

Portions of the current SRP on this issue specifically appear to be derived from the staff's legal
approach in Cintichem, isolating "ownership" from the operative statutory phrase "owned,
controlled, or dominated." But Cintichem is inconsistent with SEFOR, was overruled by
Congress, and should not be relied upon as valid precedent. Furthermore, as evidenced by the
NEP and PacifiCorp cases described above, the NRC has held that statutory objectives can be
satisfied even when there is considerable foreign ownership of a licensee, up to and including
100% indirect foreign ownership. The SRP should be revised to reflect this point.

15 As explained in Section 111, above, this interpretation is consistent with how other Federal government agencies
have interpreted similar restrictions on foreign ownership, control, and influence (FOCI).
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C. Criteria for Assessing Negation Action Plans: A Graded Approach

The SRP should be revised to directly recognize the context for applying FOCD limitations by
adding statements acknowledging the global nature of the nuclear industry, as well as the
protection of nuclear technology information by international safeguards. The SRP should
establish a graded approach under which the home country of the ultimate parent would be
heavily considered in determining NAP requirements.

A graded approach to assessing the effectiveness of a NAP is consistent with agency precedent.
Specific mitigation measures in NRC-approved NAPs have varied depending on the extent of
FOCD concerns. The SRP should reflect this practice by making clear that mitigation measures
required in NAPs must be commensurate with the nuclear safety and security risk posed by the
potential FOCD issues in that particular case. The NRC's goal should not be to compel the most
onerous negation measures possible in all cases, but to require only those measures that, under
the circumstances of each case, are determined to be necessary to prevent an FOCD violation.

Under a graded approach, the SRP should take advantage of existing regulations, such as 10
C.F.R. §§ 110.28 and 110.29, which list embargoed and restricted destination countries for the
purpose of exporting nuclear equipment or material. In contrast, foreign parents from nations
that already have nuclear technology and who support international safety and safeguards
protocols pose little (or no) risk to national security. Similarly, 10 C.F.R. § 110.30 sets forth the
member countries of the Nuclear Suppliers Group. Foreign interests engaged in nuclear
activities from countries that support the Nuclear Suppliers Group protocols ordinarily would not
raise significant safety or security concerns.

Reduced scrutiny also is appropriate where the foreign participant owns the nuclear technology
to be deployed. The NRC has recently issued licenses for enrichment facilities (which arguably
present a greater proliferation risk than power plants) to entities wholly-owned by foreign
parents, and who own the technology involved, by applying the AEA's non-inimicality standard
for common defense and security. A similar approach to FOCD would be reasonable, would
provide applicants with regulatory certainty, and would be protective of national security
interests, including nuclear non-proliferation.

Additionally, the SRP should be revised to make clear that foreign debt financing is not a factor
of concern absent the foreign entity being given special control rights, or being from a country of
concern. Financial participation by a foreign entity is not, by itself, determinative of FOCD.
Rather, the FOCD determination will hinge on the rights (e.g. veto rights) of the foreign lender
under the relevant financial arrangements-particularly whether the foreign lender can exercise
control over issues related to nuclear safety or security. In the case of project financing or other
loans to an applicant or licensee by a foreign participant, if the foreign lender has only normal
creditor rights, the arrangement should not be considered to be indicative of foreign control. In
this regard, the NRC's creditor regulations in 10 C.F.R. § 50.81 do not restrict a licensee from
using foreign loans, so long as the creditor cannot foreclose and take possession of a facility
before the NRC has approved any necessary license transfer.
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Consistent with the principles described above, the SRP should establish at the low end of the
graded scale a presumption of"no control" in the following circurnstances:

The foreign interest provides only financing for the nuclear project (including up to
100% of the costs), absent any special control rights and assuming the foreign interest
is not from an embargoed or restricted destination country as set forth in 10 C.F.R. §§
110.28 and 110.29.

There is de minimis foreign ownership, such as where a foreign entity has less than
10% of the voting control of an operating licensee.

> The foreign interest owns less than 20%, files a Schedule 13G with the Securities and
Exchange Commission, and is not from an embargoed or restricted destination
country as set forth in 10 C.F.R. §§ 110.28 and 110.29.46

> Where a foreign interest holds less than 50% voting control of an owner-licensee that
does not have operating authority, provided that the foreign interest is from a Nuclear
Suppliers Group country.

Where a "no control" presumption applies, there should be no need to impose mitigation
measures through a NAP, because there is no corresponding concern regarding national security
or control over special nuclear material.

The Appendix to the proposed SRP sets forth examples of graded negation actions based on the
extent of FOCD in a particular case and recognizes the totality of the circumstances. The
Appendix shows various ownership scenarios and considers whether the foreign interest is from
a Nuclear Suppliers Group country. In many scenarios, given the nature of the participation and
the domicile of the foreign interest, only a limited NAP may be necessary. In situations
involving more extensive FOCD concerns, additional governance controls would be required.

The key principle in assessing the effectiveness of any NAP is whether the negation actions are
appropriately tailored to meet the specific facts of the case. As FOCD concerns become more
significant, so too do the mitigating measures. Requiring an extremely robust NAP in a case
with minimal FOCD is unduly burdensome and leads to no additional value in terms of ensuring
nuclear safety or protecting national security. Additionally, the SRP should continue to
recognize that a NAP is not intended to negate foreign participation in business or financial
decisions. As the current SRP states, a foreign entity may participate in project review and be
consulted on policy and cost issues, provided, for example, that officers and employees
responsible for special nuclear material are U.S. citizens. The adequacy-of a NAP should be
judged in relation to the purpose of the AEA, which is to protect the public health and safety and
common defense and security, and to assure that foreign entities cannot inhibit the licensee's
compliance with matters within the NRC's jurisdiction.

46 A Schedule 1 3G filing is made when investors beneficially own less than 20% and do not hold the securities for
the purpose or effect of changing or influencing the control of the issuer of the securities.
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D. FOCD License Conditions

The SRP should also be revised to reflect and endorse the use of license conditions (or conditions
of transfer orders) as an acceptable approach to resolving FOCD concerns at the time of
licensing actions, such as COLs and license transfers. Longstanding precedent confirms that a
license condition can be used to require implementation of a NAP. In such cases, the NRC
would make a positive FOCD finding at the time of license issuance or transfer that FOCD is
negated by a license condition requiring mitigation measures to be undertaken. The license
condition will assure that the elements of the NAP required by the condition cannot be amended
without NRC approval.

License conditions imposing a NAP need not require that all negation actions be in effect before
the licensee begins licensed activities. Before that point, there is no nuclear safety or security
risk. For example, in a COL case a license condition can be used to negate FOCD by requiring
that a licensee complete specified actions prior to commencing licensed construction or operation
activities. This approach would allow applicants to obtain the finality and certainty of a COL (or
Early Site Permit), while still recognizing that certain types of FOCD issues would be resolved
before engaging in specific licensed activities. The FOCD findings in the Part 52 process would
be made at the time of issuance of the COL, based on the adequacy of the NAP, and the
recognition that pre-construction activities would not present safety or security issues. This use
of FOCD license conditions could be crucial to entities proposing new plants. Recent examples
demonstrate the difficulty of attracting domestic partners without the certainty of a COL.
Moreover, financing and commercial arrangements may also change during the licensing and
pre-construction phase of a new reactor project.

In any scenario, FOCD license conditions would be fashioned to adopt objective, verifiable
criteria for determining that FOCD concerns are appropriately negated. The conditions need not
involve the exercise of staff discretion, thereby promoting consistency and fairness in the
licensing process. This approach is consistent with the AEA and Commission precedent, and is
protective of public health and safety and common defense and security. Following the
Commission's Principles of Good Regulation, it would provide applicants with the clarity
regarding the NRC licensing process that is essential to attracting future investors.

V. Options and Conclusions

The Commission directed the staff to examine particular issues in its FOCD assessment, and to
present recommendations to the Commission on proposed modifications. NEI has reviewed and
evaluated those issues, and provides its perspectives here.

Satisfying Statutory Objectives through an Integrated Review of FOCD Up To and Including
100% Indirect Foreign Ownership

• One option is to find 100% indirect foreign ownership outright impermissible. This
viewpoint is based on a purely literal, out-of-context reading of the statute, where the
FOCD prohibition focuses on "ownership" in isolation. This option should not be
adopted. It is not necessary under a plain reading of the AEA, which refers to ownership
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of the licensee (not ownership of a licensee's grandparents). Additionally, a prohibition
on 100% indirect ownership is inconsistent with SEFOR, where the Commission held
that the prohibition should be read as an integrated whole, with a focus on the foreign
interest's power to direct matters with the potential to affect national defense and
security. It is also unnecessary to achieve the objectives of the statute.

> The better option is to fully recognize the SEFOR approach, and that indirect foreign
ownership, up to and including 100% ownership, is not automatically prohibited. The
statutory objective of preventing undue foreign control over nuclear security or special
nuclear materials can be satisfied under this approach, by implementing an effective
NAP. This reading of the statute is not only consistent with SEFOR, but also with the
approach to FOCI taken by many federal agencies under the NISPOM.

> Similar questions arise with respect to foreign financing of nuclear projects. One
approach is to treat foreign financing the same as foreign control. This approach would
not recognize that foreign lenders may not have any corporate governance rights or
ability to control decisions affecting nuclear safety or security.

> The better approach is to recognize that foreign lenders may not have any corporate
governance rights or ability to direct decisions affecting nuclear safety or security.
Although foreign lenders may have the ability not to fund a project, that type of business
or financial decision by itself does not implicate FOCD concerns under the AEA. To the
extent that there is a legitimate concern that a foreign lender has the potential to direct
decisions affecting nuclear safety or security, an appropriate NAP should be sufficient to
ensure that such decisions are in the hands of U.S. citizens.

Criteria for Assessing Negation Action Plans

One approach to assessing NAPs is to keep the status quo; that is, to use the existing
guidance in the SRP. However, as explained above, portions of the SRP appear based on
the flawed logic in Cintichem, which should not be relied upon since it was effectively
rendered invalid by subsequent legislation. Moreover, the existing SRP has been
interpreted to compel a "one size fits all" approach to NAPs, leading to unnecessary
negation actions in many cases.

* The better option is to revise the SRP to adopt a graded approach to assessing NAPs, as
described above, with more clear criteria and guidance as to acceptable actions in varying
circumstances. NAPs would be tailored case-by-case, with mitigation measures
commensurate with the level and nature of participation. Again, this approach is
consistent with the NISPOM.

License Conditions for Resolving FOCD Issues

* One option is to summarily conclude that license conditions are not appropriate for
resolving FOCD issues prior to license issuance. This conclusion is inconsistent with
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past practice applying FOCD license conditions, and considering those conditions as part
of a predictive licensing finding. This conclusion is also unnecessarily restrictive for
COLs to the point that it could unnecessarily deter foreign investment in new reactor
projects.

The better approach is to allow the use of objectively verifiable license conditions to
make a positive FOCD finding at the time of licensing. The finding would be based on a
license condition requiring resolution of FOCD issues through implementation of the
NAP on a schedule appropriate to address national defense or nuclear safety issues. The
statutory objective of preventing foreign control over nuclear safety and security would
be met, since the licensee would resolve FOCD issues before commencing licensed
activities implicating nuclear safety or national defense. This approach also provides the
certainty that potential investors require.

Meaning of Ownership

* One interpretation of "ownership" encompasses both 100% direct and indirect foreign
owners, and makes no distinction between owners of operators versus owners of non-
operators. Under this reading, a foreign owner that is far removed, up the corporate chain
firom the licensee, would be treated the same as a foreign applicant or direct owner of a
licensee. This interpretation is also not consistent with prior cases where 100% indirect
foreign ownership of non-operating licensees has been found to be acceptable.

" The more reasonable interpretation of "ownership" is to interpret the term within the
context of FOCD, as one potential source of power to direct the activities of the licensee
potentially implicating national defense and security. In this respect, indirect
"ownership" of licensees would be treated differently than direct ownership, and other
factors such as voting control and control of operations will be considered.

In conclusion, as the Commission recognized in issuing its SRM, the time is ripe to review the
NRC's approach to FOCD. The global nature of the nuclear industry and the regime of
international safety and safeguards protocols significantly reduce the possible security and
proliferation risks from foreign participation in U.S. nuclear power plant projects. Foreign
investment and participation bring safety enhancements to the U.S. nuclear industry. Decades of
practice demonstrate that foreign participation can be mitigated through appropriate NAP
measures tailored to the circumstances of particular cases.

By updating and clarifying the SRP, the NRC can recognize the global nature of the industry,
reinforce the key FOCD principles developed through Commission precedent and practice, and
further articulate the review criteria for a NAP, providing necessary guidance to both the NRC
staff and prospective applicants.



Attachment I

Final Standard Review Plan on Foreign Ownership, Control and Domination

I AREAS OF REVIEW

1.1 General

The NRC is issuing this revised Standard Review Plan (SRP) to describe the process it uses to
review the issue of whether an applicant for a nuclear facility license under Sections 103 or 104
of the Atomic Energy Act of 1954, as amended (AEA or Act), is owned, controlled, or
dominated by an alien, a foreign corporation or a foreign government. This SRP will be used as
the basis for such reviews in connection with license applications for new facilities, or
applications for approval of direct or indirect transfers of facility licenses.

Where there are co-applicants, each intending to own an interest in a new facility as co-licensees,
each applicant must be reviewed to determine whether it is owned, controlled, or dominated by
an alien, foreign corporation or foreign government. If a co-licensee of an existing facility owns
a partial interest in the facility and is transferring that interest, the acquirer must be reviewed to
determine whether it is owned, controlled, or dominated by an alien, foreign corporation or
foreign government.

The foreign control determination is to be made with an orientation toward the common defense
and security. However, this SRP does not address all matters relating to the determination of
whether issuance of a license to a person would be inimical to the common defense and security.

This SRP reflects current NRC regulations and policy.

1.2 Relevant Statutory And Regulatory Provisions

Sections 103d and 104d of the Act provide, in relevant part, that no license may be issued to:

Any corporation or other entity if the Commission knows or has reason to believe
it is owned, controlled, or dominated by an alien, a foreign corporation, or a
foreign government. In any event, no license may be issued to any person within
the United States if, in the opinion of the Commission, the issuance of a license to
such person would be inimical to the common defense and security or to the
health and safety of the public.

(Section 103d also states that no license may be issued to an alien.)

Section 184 of the Act provides, in relevant part:

No license granted hereunder and no right to utilize or produce special nuclear
material granted hereby shall be transferred, assigned or in any manner disposed
of, either voluntarily or involuntarily, directly or indirectly, through transfer of
control of any license to any person, unless the Commission shall, after securing



full information, find that the transfer is in accordance with the provisions of this
Act, and shall give its consent in writing.

10 CFR 50.33(d), in relevant pail, provides:

Each application shall state:

(d)(1) If applicant is an individual, state citizenship.

(2) If applicant is a partnership, state name, citizenship and address of each
partner and the principal location where the partnership does business.

(3) If applicant is a corporation or an unincorporated association,
state:

(i) The state where it is incorporated or organized and the principal location where
it does business;

(ii) The names, addresses and citizenship of its directors and of its principal
officers;

(iii) Whether it is owned, controlled, or dominated by an alien, a foreign
corporation, or foreign government, and, if so, give details.

(4) If the applicant is acting as agent or representative of another person in filing
the application, identify the principal and furnish information required under this
paragraph with respect to such principal.

10 CFR 50.38 provides:

Any person who is a citizen, national, or agent of a foreign country, or any
corporation, or other entity which the Commission knows or has reason to believe
is owned, controlled, or dominated by an alien, a foreign corporation, or a foreign
government, shall be ineligible to apply for and obtain a license.

10 CFR 50.80 provides, in pertinent part:

(a) No license for a production or utilization facility, or any right thereunder, shall
be transferred, assigned, or in any manner disposed of, either voluntarily or
involuntarily, directly or indirectly, through transfer of control of the license to
any person, unless the Commission shall give its consent in writing.

*** **

(c) * * * [T]he Commission will approve an application for the transfer of a
license, if the Commission determines:

2



(2) That the transfer of the license is otherwise consistent with applicable
provisions of the law, regulations, and orders issued by the Commission pursuant
thereto.

2 [NFORMATION TO BE SUBMITTED BY APPLICANT

2.1 Information Required By Regulation

At the time the applicant submits its application for a license or for approval of the transfer of a
license, the applicant must submit information sufficient to comply with 10 CFR 50.33(d).

2.2 Additional Information

If the reviewer, based on the information required to be submitted by 10 CFR 50.33(d), has
reason to believe that the applicant may be owned, controlled, or dominated by foreign interests,
the reviewer should request and obtain the following additional information:

1. If the applicant's equity securities are of a class which is registered
pursuant to the Securities Exchange Act of 1934, copies of all current
Securities and Exchange Commission Schedules 13D and 13G, which are
required to be filed by owners of more than 5% of such a class with the
Securities and Exchange Commission, the security issuer (applicant), and
the exchange on which the issuer's securities are traded.

2. Management positions held by non-U.S. citizens.

3. Operating agreements or other contracts between or among owners
addressing management and operations of the plant, specifying
information such as the ability of foreign entities to control the
appointment of management personnel.

2.3 Negation Action Plan

If applicable under Section 4.3 infi'a, the applicant should also submit a Negation Action Plan,
which is described in detail in Section 4.3.

3 ACCEPTANCE CRITERIA

3.1 Basic Statutory and Regulatory Limitations

License applications for new facilities or applications for approval of transfers of licenses
required in the case of proposed new ownership of existing facilities may involve foreign entities
proposing to own all or part of a reactor facility. Sections 103d and 104d of the AEA prohibit
the NRC firom issuing a license to an applicant if the NRC knows or has reason to believe that
the applicant is owned, controlled, or dominated by an alien, a foreign corporation, or a foreign
government (or is an alien, in the case of Section 103d).

3



Likewise, under 10 CFR 50.38,

Any person who is a citizen, national, or agent of a foreign country, or any
corporation, or other entity which the Commission knows or has reason to believe
is owned, controlled or dominated by an alien, a foreign corporation, or a foreign
government, shall be ineligible to apply for and obtain a license.

3.2 Guidance On Applying Basic Limitations

The nuclear industry is global, with responsible participants from many nations engaged in the
markets for reactor technology, nuclear fuel supply, and nuclear operations. Nuclear technology
information is protected by international safeguards such as the Nuclear Suppliers Group (NSG)
Guidelines, as well as treaties such as the Treaty on the Non-Proliferation of Nuclear Weapons.
Participation in the U.S. nuclear industry by foreign investors, vendors, and experienced
operators, from countries that are parties to such international treaties and protocols, can provide
significant benefits to domestic applicants or licensees with respect to safe and secure nuclear
development, construction, procurement, and operations. Foreign capital and experience also
provide direct benefits to the U.S. domestic economy. Accordingly, it is the policy of the
Commission to allow foreign investment in licensed activities, consistent with the AEA, the
Commission's regulations, and the national security interests of the United States.

3.2.1 Integrated Assessment of Foreign Participation

The Commission has long held that an applicant is considered to be foreign owned, controlled, or
dominated whenever a foreign interest has the "power," direct or indirect, whether or not
exercised, to direct or decide matters affecting the management or operations of the applicant.
General Elect. Co. & Southwest Atomic Energy Assoc., 3 AEC 99, 101 (1966). The Commission
has stated that the words "owned, controlled, or dominated" mean relationships where the will of
one party is subjugated to the will of another. Id. The Commission has long emphasized the
need to "take into consideration the many aspects of corporate existence and activity," and that:

[t]he ability to restrict or inhibit compliance with security and other
regulations of the [Commission], and the capacity to control the use of nuclear
fuel and to dispose of special nuclear material generated in the reactor, would be
of greatest significance.

Id.1 Consistent with the statutory objectives and legislative history, the Commission has also
held that the foreign ownership, control, or domination provision "should be given an orientation

See also Letter from AEC Director of Regulation to the General Atomic Company (Dec.
14, 1973), described in Planned Reorganization of McDermott Incorporated, Parent of
Babcock & Wilcox, SECY-82-469 (Nov. 26, 1982), where the NRC imposed conditions
on a license transfer designed to negate foreign legal control rights over the conduct of
the licensed activity bearing on common defense and security matters, such as control
over special nuclear material.

4



toward safeguarding the national defense and security." Id. Accordingly, for applicants with
direct or indirect owners, or investors that are foreign interests, the AEA requires an integrated
review of the "foreign ownership, control, or domination" issue - focusing on all indicia of
control of nuclear operations by the foreign interests.

A foreign interest is defined as any foreign government, agency of a foreign government, or
representative of a foreign government; any form of business enterprise or legal entity organized,
chartered, or incorporated under the laws of any country other than the U.S. or its possessions
and trust territories; any person who is not a citizen or national of the U.S.; and any U.S. interest
effectively controlled by one of the above foreign entities.

Ownership may be one indicator of foreign power, but is not dispositive. There is no specific
ownership threshold above which it would be conclusive that an applicant is controlled by
foreign interests through ownership of a percentage of a domestic applicant's stock. Ownership
of outstanding shares of an applicant must be interpreted in light of all the information that bears
on who in the corporate structure exercises control over what issues and what rights may be
associated with certain types of shares. Ownership or funding alone do not necessarily confer
power to direct or decide nuclear safety and security matters; ownership rights, or other investor
or creditor rights, of foreign participants may be mitigated through negation action plans.

A foreign interest may not be a licensee, either as an owner or operator. However, a domestic
applicant that is ultimately owned (including up to 100%) by a foreign interest may still be
eligible for a license in circumstances such as:

1. The Commission knows that the foreign parent's stock is "largely" owned
by U.S. citizens. If the foreign parent's stock is owned by U.S. citizens,
and certain conditions are imposed, such as requiring that only U.S.
citizens within the applicant organization be responsible for special
nuclear material, the applicant may still be eligible for a license; or

2. License conditions or conditions of a license transfer order are imposed
requiring negation actions, such as a requirement that officers and
employees of the applicant responsible for nuclear operations and/or
special nuclear material must be U.S. citizens. See Section 4.3.

In circumstances where the foreign interest (1) owns 10% or less of the licensee (absent special
voting rights conferring control), or (2) owns less than 20% and files a Securities and Exchange
Commission Schedule 13G, the NRC typically would have no regulatory concern because the
situation would not present one of foreign control. Therefore, the NRC would not find foreign
"ownership, control, or domination," and would not require any negation actions. This
presumption does not apply to foreign interests from embargoed or restricted destination
countries as defined in 10 CFR 110.28 and 110.29.

Additionally, even though a foreign entity contributes 50%, or more, of the costs of constructing
a reactor, participates in the project review, is consulted on policy and cost issues, and is entitled
to designate personnel to design and construct the reactor, subject to the approval and direction
of the non-foreign-controlled applicant, these facts alone do not require a finding that the
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domestic applicant is under foreign control. A foreign entity may contribute or may finance up
to 100% of the costs of a reactor (see Section 3.2.3).

Personnel working for a domestic licensee will ultimately be responsible for safe and secure
operations, as well as the control of sensitive information and the security of special nuclear
material. The NRC does not presume that U.S. citizens engaged in NRC-licensed activities -
including managers, officers, and directors of the licensee - will abandon their responsibilities
and their fiduciary duties. A licensee's oversight programs, employee concerns programs, or
other advisory committees also serve to assure transparency and reporting of concerns regarding
potential foreign control. Additional NRC reporting obligations can be required, and additional
NRC oversight can be conducted, if appropriate in special cases.

In general, the NRC will conduct an integrated review of foreign ownership, control, or
domination considerations, including: (1) the extent of the proposed foreign ownership of the
reactor or the domestic applicant; (2) whether the applicant is seeking authority to operate the
reactor; (3) whether the applicant has interlocking directors or officers with a foreign entity; (4)
whether the foreign entity would have any access to restricted data (typically not the case for
commercial power reactors); (5) the governance of the domestic applicant and role of the foreign
interest; (6) the applicant's control over operations, security, access, and oversight programs; and
(7) the domicile of the foreign entity and its own historic involvement in nuclear activities. A
potential for foreign influence on the decision-making of the applicant does not equate to power
to direct or decide safety, security, or proliferation matters. As explained further in Section 4.3,
if the governance of the domestic applicant includes or is subject to negation measures that
assure control of nuclear safety and security matters by U.S. citizens, the applicant will generally
be found not to be owned, controlled, or dominated by a foreign interest within the meaning of
Sections 103d or 104d of the AEA.

3.2.2 Orientation Toward National Security

The foreign interest's home country will be considered when determining national security
implications of foreign participation or ownership in a nuclear project. Foreign entities engaged
in the global nuclear market from nations that support international safety and safeguards
protocols pose little or no risk to national security, and the eligibility of applicants owned by
such entities should be considered in that light. 2 For example, where the same foreign entity that

As a general matter, countries that are members of the Nuclear Suppliers Group (listed in
10 CFR 110.30) would not ordinarily raise significant safety or security concerns. It is
presumed that countries listed as embargoed destinations under 10 CFR 110.28 would
present proliferation or other national security concerns, and foreign interests from those
countries would not be eligible for participation in U.S. reactor projects. Although
countries on the restricted destination list in 10 CFR 110.29 are also presumed to present
national security concerns, cases involving foreign interests friom those countries must be
considered on a case-by-case basis. Generally, if participation by a foreign interest from
a restricted destination country is permitted, a significant NAP would be required. In
addition, the NRC will presume a national security concern is involved with respect to
any entity or person identified in the "Specially Designated Nationals and Blocked
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owns a nuclear power plant is also the reactor vendor (presumptively from a Nuclear Suppliers
Group country), the situation would not raise substantial national security concerns. Conversely,
an applicant that poses a risk to national security by reason of even limited foreign ownership or
control would be ineligible for a license. 3

A key consideration is always whether the applicant is seeking authority to operate the reactor.
Given the orientation of the foreign control analysis on national defense and nuclear security, if
the applicant would not have authority to operate the reactor - for example, where a separate
domestic entity serves as an operating company or another owner is the lead licensee with sole
authority and responsibility for operating the reactor - the foreign control implications are
greatly diminished, since the applicant would not have authority over licensed activities
involving safety and security or control over nuclear materials. Where a foreign interest owns
less than 50% of a non-operating licensee (and holds less than 50% voting control), and is from a
Nuclear Suppliers Group country, the NRC would typically have no FOCD concern.

If an applicant is seeking a license under Part 50 or Part 52 to construct a power plant, certain
pre-construction and construction activities do not pose nuclear safety, security, or proliferation
risks. Accordingly, a license may be issued with a finding that FOCD is negated based on
conditions establishing objectively verifiable criteria that will be implemented to address
potential foreign ownership, control, or domination issues prior to activities with safety, security,
or proliferation implications (e.g., certain construction activities, receipt of special nuclear
material, initial plant operation).

3.2.3 Foreign Financing/Loans

Financing of a nuclear project or loans to an applicant or licensee by a foreign financial
institution (no equity participation in the project) is not normally an issue to be addressed under
an FOCD review, absent special control rights (e.g., veto rights) held by the lender under the
relevant financial arrangements. The NRC will specifically focus on whether any such rights
apply to matters with nuclear safety or security implications. In this regard, the NRC's creditor
regulations in 10 CFR 50.81 do not restrict applicants or licensees from using foreign loans, so
long as the creditor cannot foreclose and take possession of a licensed facility before the NRC
has approved a license transfer.

Persons List" maintained by the U.S. Department of Treasury's Office of Foreign Asset
Control.

A license could not be issued to any person if the Commission found that issuance would
be inimical to the common defense and security or to the health and safety of the public.
See, e.g., Sections 103d and 104d of the AEA. Pursuant to this provision, the
Commission has the authority to reject a license application that raises a clear
proliferation threat, terrorist threat, or other threat to the common defense and security of
the United States.
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4 REVIEW PROCEDURES

4.1 Threshold Review and Determination

The reviewer should first analyze all of the information submitted by the applicant sufficient to
comply with 10 CFR 50.33(d), as well as other relevant information of which the reviewer is
aware, to determine whether there is any reason to believe that the applicant is an alien or citizen,
national, or agent of a foreign country, or an entity that is owned, controlled, or dominated by an
alien, a tbfeign corporation, or foreign government. If there is no such reason to believe based
on the foregoing information, no further review is required and the reviewer should proceed to
make a recommendation regarding whether there is any foreign control obstacle to granting the
application.

Consistent with the guidance above, in the following situations the NRC would typically
presume no FOCD obstacle to licensing, and would not require negation actions:

1. The foreign interest provides only financing for the nuclear project (including up
to 100% of the costs), absent any special control rights and assuming the foreign
interest is not from an embargoed or restricted destination country as set forth in
10 CFR 110.28 and 110.29.

2. There is de mnininmis foreign ownership, such as where a foreign entity has less
than 10% of the voting control of an operating licensee. 4

3. The foreign interest owns less than 20%, files a Schedule 13G with the Securities
and Exchange Commission, and is not from an embargoed or restricted
destination country as set forth in 10 CFR 110.28 and 110.29.

4. Where a foreign interest holds less than 50% voting control of an owner-licensee
that does not have operating authority, provided that the foreign interest is from a
Nuclear Suppliers Group country.

If, based on the totality of the circumstances, the reviewer believes there is evidence of foreign
control, the additional information specified in Section 2.2 and 2.3 for a Supplementary Review
should be requested.

4.2 Supplementary Review

If further review is necessary, the reviewer should consider the acceptance criteria and general
guidance above, and consult with the Office of the General Counsel on Commission precedent.

Similarly, FERC has established a rebuttable presumption that ownership or operation of
less than 10% of a jurisdictional facility or the voting securities of an entity that owns a
jurisdictional facility does not constitute control. See FPA Section 203 Supplemental
Policy Statement, 120 FERC ¶ 61,060 at P 53 (2007).
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Whenever possible, Commission precedent should be followed by the staff as applicants
reasonably rely on precedent in preparing applications. Information related to the items listed
below may be sought and may be taken into consideration in determining whether the applicant
is foreign owned, controlled, or dominated. The fact that some of the below listed conditions
may apply does not necessarily render the applicant ineligible for a license.

1. Whether the nature and extent of foreign ownership, control, or domination gives
a foreign interest a controlling or dominant position with respect to management
of NRC-licensed activities involving safety or security (including operations,
security, access, and oversight).

2. Whether any foreign interests control management positions such as directors,
officers, or executive personnel in the applicant's organization with management
or oversight responsibilities for licensed activities involving nuclear safety or
security.

3. Whether any foreign interest controls, or is in a position to control, the election,
appointment, or tenure of any of the applicant's directors, officers, or executive
personnel. If the reviewer knows that a domestic corporation applicant is held in
part by foreign stockholders, the percentage of outstanding voting stock so held
should be quantified. However, recognizing that shares change hands rapidly in
the international equity markets, the staff usually does not evaluate power reactor
licensees to determine the degree to which foreign entities or individuals own
relatively small numbers of shares of the licensees' voting stock. The
Commission has not determined a specific threshold above which it would be
conclusive that an applicant is controlled by foreign interests.

4. Whether the applicant is indebted to foreign interests or has contractual or other
agreements with foreign entities that involve control of the applicant. As an
example, if a foreign interest is lending funds to the applicant for a portion of
development or licensing costs and has traditional creditor rights under the credit
agreement, this arrangement alone would not ordinarily provide foreign control.
In addition, a standard Engineering, Procurement and Construction contract with a
foreign-owned reactor vendor would not ordinarily be indicative of foreign
control over the applicant.

5. Whether the applicant has interlocking directors or officers with foreign
corporations, if the foreign director(s) or officer(s) presents proliferation or other
national security concerns or are from a country that presents proliferation or
other national security concerns, or if the foreign director(s) have voting control
that is not mitigated by negation measures to assure U.S. control over nuclear
safety and security matters.

6. Whether the licensed activities in which the applicant will be engaged involve
plant management and operations, or only pre-construction or construction.
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7. Whether the foreign entity is not firom a nation that is a member of the Nuclear
Suppliers Group or a signatory to the Nuclear Non-Proliferation Treaty.

8. Whether the applicant has foreign involvement not otherwise covered by the
items above, where the foreign control involves a person, entity, or country that
presents proliferation or other national security concerns.

The Appendix to this SRP illustrates application of these considerations to a number of possible
scenarios involving foreign participation in a licensed project or direct or indirect ownership of
an applicant or licensee.

If, after reviewing the additional information specified in Section 2.2 as well as the relevant
considerations outlined above and in the Appendix, the reviewer determines that there is no
further reason to believe that the applicant is an alien, or otherwise owned, controlled, or
dominated by a foreign person or entity, no additional review is necessary.

On the other hand, if the reviewer continues to conclude that the applicant may be an alien or
owned, controlled, or dominated by foreign interests, or has some reason to believe that may be
the case, the reviewer shall determine the type of actions, if any, that would be necessary to
negate the effects of foreign ownership, control, or domination to a level consistent with the
Atomic Energy Act and NRC regulations. See Section 4.3.

4.3 Negation Action Plan

If the reviewer continues to conclude following the Supplementary Review that an applicant may
be considered to be foreign owned, controlled, or dominated, or that additional action would be
necessary to negate the foreign ownership, control, or domination, the applicant shall be
promptly advised and requested to submit a negation action plan. A negation action plan shall
provide positive measures that assure that the foreign interest does not control or dominate
licensed activities. Examples of such measures that may be sufficient to negate foreign control
or domination include:

I. Governance provisions that assure the domestic applicant's control of
nuclear safety and security matters through U.S. citizens, such as:

a. Adoption of special board resolutions related to exclusion
of foreign citizens or representatives of a foreign interest
firom nuclear safety or security matters.

b. Special voting arrangements, such as casting (deciding)
vote authority in a U.S. citizen chairman, over any matters
involving nuclear safety or security. The fact that a foreign
owner participates in board decisions or management of the
applicant does not equate to foreign control if such
participation is subject to appropriate governance
restrictions.

10



c. Assignment of specific responsibilities and/or oversight
duties to board members, a special security committee of
the board, or oversight committees comprised of U.S.
citizens independent of the foreign interest.

2. Provisions that negate financial control by a foreign entity, such as:

a. Modification or termination of loan agreements, contracts,
and other understandings with foreign interests that provide
control rights to such interests.

b. Demonstration of financial viability independent of foreign
interests or, alternatively where funds from foreign interests
are required or used, demonstration of contractual
obligations, other sources of funding, or governance
controls that negate foreign control.

c. Elimination or resolution of problem debt that conveys
control rights.

d. Establishing governance provisions that assure the
domestic applicant's control of nuclear safety and security
matters through U.S. citizens.

3. Additional oversight programs or committees to assure transparency and
reporting (including to the NRC) of issues and concerns involving
potential foreign control of safety, security, or access to special nuclear
material.

Not all of the above negation actions are necessarily required in every case. The intent is to
apply an orientation toward nuclear safety and security, and to require only those actions needed
to assure that a foreign entity does not have the power, direct or indirect, to decide relevant
matters affecting nuclear plant safety, security, or control over nuclear materials. The Appendix
to this SRP illustrates a graded approach to requirements for negation actions.

5 EVALUATION FINDINGS

The reviewer should verify that sufficient information has been provided to satisfy the
regulations and this Standard Review Plan. In consideration of the guidance of this Standard
Review Plan, the reviewer should then draft an analysis and recommendation, based on the
applicable information specified in Sections 2 and 4 above, concerning (a) whether the reviewer
knows, or has reason to believe that the applicant is an alien, or (b) is a corporation or other
entity that is owned, controlled, or dominated by an alien, a foreign corporation, or foreign
government, and whether there are conditions that should be imposed before granting the
application so as to effectively deny foreign control of the applicant.
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Appendix
GRADED APPROACH TO NEGATION ACTIONS
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GRADED APPROACH TO NEGATION ACTIONS

II III IV V
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Foreign of No Exclusions of Controls to Governance by AEA NRC

Control: Foreign Assure U.S. Controls to FOCD Reporting
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GRADED APPROACH TO NEGATION ACTIONS

I II III IV V

Foreign Presumption Limited NAP: Governance Enhanced Prohibited Additional

Interest of No Exclusions of Controls to Governance by AEA NRC
Control: Foreign Assure U.S. Controls to FOCD Reporting
No Negation Representatives Citizen Assure U.S. Restriction or
Action Plan Control Citizen Oversight

Control
Indirect owner
with> 10% but
< 50% of voting X 2
control of
operating
licensee

Graded Negation Action Plans

Presumption of No Control: Apply presumption that negation actions are n=a required due to the foreign interest's lack of
control over licensed activities with nuclear safety or national security implications.

1I Limited NAP: Apply presumption that the foreign interest does not have control over nuclear safety or security matters.
Measures may be necessary to assure foreign interest has no veto or blocking powers related to nuclear safety or security
decisions. Board Directors of owner and/or operator who are foreign citizens or representatives of the foreign interest may
need to be excluded from specific matters involving nuclear safety or security and/or from access to nuclear material.

Ill Governance Controls: NAP to be determined case-by-case, considering factors such as whether the foreign interest is the
reactor vendor, from countries that are members of the Nuclear Suppliers Group, and foreign voting control or blocking
powers. In general, NAP would be based upon the AmerGen or CENG models, in which the domestic co-owner appoints
U.S. citizens to the Board of Directors (including the Chairman) and maintains the casting vote on matters affecting nuclear
safety or security. NAP may include U.S. citizenship requirements for key directors and officers, and may specify individual
certifications of special duties to be signed by key officers. Additional measures, such as nuclear advisory committees
(NAC), may be considered case-by-case, but should not be assumed to be necessary.

IV Enhanced Governance Controls: NAP to be determined case-by-case, considering factors such as whether the foreign interest
is the reactor vendor, from countries that are members of Nuclear Suppliers Group, and independence of the U.S. licensee
from the foreign interest. In general, NAP would be based on the UniStar model and will require that key directors and
officers (e.g., Board Chairman, CEO, CNO) must be U.S. citizens, must sign certification of special duties, and must control
nuclear and safety decisions. Licensee Board of Directors may be required to include a Security Subcommittee, comprised of
U.S. citizens and including independent directors, with exclusive responsibility and ultimate authority for nuclear safety and
security matters. Additional measures, such as nuclear advisory committees, may be considered case-by-case to increase
oversight and transparency. NAP will be imposed by license condition or condition of order granting license transfer.
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GRADED APPROACH TO NEGATION ACTIONS

Additional NRC Reporting Requirements or Oversight

I This could include an annual letter from the licensee to the NRC under oath regarding NRC FOCD issues.

2 Where warranted, a targeted NRC inspection related to FOCD issues would be planned. The inspection could assess
implementation of the NAP, Board minutes with respect to NRC-licensed activities, oversight of NAC issues, and an
assessment of other issues germane to FOCD (e.g., QA audits, allegations raising FOCD concerns).

Notes on Ownership Scenarios

A This scenario is presumed to be prohibited by the intent of the AEA FOCD restriction, applying the integrated reading of the
statute and the orientation to national security concerns, as adopted by the Commission in SEFOR. Scenarios involving
foreign interests from restricted destination countries (see 10 C.F.R. § 110.29) must be considered on a case-by-case basis.
Presumption is that such foreign participation will be prohibited; but if allowed, would require a significant NAP.

B Presumption of No Control does not apply to financing by foreign interests fi'om embargoed or restricted destination
countries (see 10 C.F.R. §§ 110.28 and 110.29). Scenarios involving financing by foreign interests fiom irestricted
destination countries must be considered on a case-by-case basis.

C Presumption of No Control does not apply to foreign owners from embargoed or restricted destination countries (see 10
C.F.R. §§ 110.28 and 110.29).

D Securities and Exchange Commission Schedule 13G filing is made when investors beneficially own less than 20 percent of
outstanding stock and do not hold the securities for the purpose or effect of changing or influencing the control of the issuer
of the securities. In these scenarios, the Presumption of No Control does not apply to foreign interests fi'om embargoed or
restricted destination countries (see 10 C.F.R. §§ 110.28 and 110.29). Scenarios involving foreign interests firom restricted
destination countries must be considered on a case-by-case basis. Note that historically the NRC staff has routinely reviewed
Schedule 13D and 13G filings in connection with license transfer reviews even for domestic entities.

E This ownership scenario would apply regardless of the percentage of ownership of the asset held by the non-operating
licensee. In addition to scenarios involving.operating plants, this scenario would apply to foreign shareholders ill licensees
such as the Yankee Companies with decommissioned reactor sites and spent fuel facilities only.

F This scenario would apply regardless of the percentage of ownership of the asset held by the non-operating licensee.
Examples of this scenario include the New England Power and PacifiCorp license transfer cases. This matrix imposes a less
restrictive NAP than was required in those cases, in recognition of the lack of the non-operating licensee's control over
nuclear safety and security matters. In general, where the non-operating owner holds only a de ininidis ownership interest in
the nuclear asset, the need for any NAP should be considered.

G "Indirect" owner means corporate ownership of the licensee at the "grandparent" level or above.

H Examples of this ownership scenario include the AmerGen and Constellation Energy Nuclear Group license transfer cases,
previously approved by the NRC. Under the graded approach, the NAP required would be similar to the NAPs approved in
those cases. The General Atomic case also falls in this category.

J An example of this ownership scenario is the UniStar Calvert Cliffs 3 combined license application. Under the graded
approach, the NAP required would be similar to the NAP proposed in that case.

K This scenario is presumed to be prohibited by the intent of the AEA FOCD restriction, applying the integrated reading of the
statute and the orientation to national security concerns, as adopted by the Commission in SEFOR.
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Attachment 2

Revised Standard Review Plan Explanation of Changes

Final Standard Review Plan on Forei*n
Ownership, Control and Domination

AREAS OF REVIEW

General

The NRC is issuing this-r icA Standard Review Plan (SRP) to
describe the process it uses to review the issue of whether an
applicant for a nuclear facility license under Sections 103 or 104 of
the Atomic Energy Act of 1954, as amended (AEA or Act), is owned,
controlled, or dominated by an alien, a foreign corporation or a
foreign government. This SRP will be used as the basis for such
reviews in connection with license applications for new facilities, or
applications for approval of direct or indirect transfers of facility
licenses.

Where there are co-applicants, each intending to own an interest in a
new facility as co-licensees, each applicant must be reviewed to
determine whether it is owned, controlled, or dominated by an alien,
foreign corporation or foreign government. If a co-licensee of an
existing facility owns a partial interest in the facility and is
transferring that interest, the acquirer must be reviewed to determine
whether it is owned, controlled, or dominated by an alien, foreign
corporation or foreign government.

The foreign control determination is to be made with an orientation
toward the common defense and security. However, this SRP does
not address all matters relating to the determination of whether
issuance of a license to a person would be inimical to the common
defense and security.

This SRP reflects current NRC regulations and policy.

Relevant Statutory And Regulatory Provisions

Sections 103d and 104d of the Act provide, in relevant part, that -no
license may be issued to:

Any corporation or other entity if the Commission
knows or has reason to believe it is owned,
controlled, or dominated by an alien, a foreign
corporation, or a foreign government. In any event,
no license may be issued to any person within the
United States if, in the opinion of the Commission,
the issuance of a license to such person would be
inimical to the common defense and security or to the



health and safety of the public.

(Section 103d also states that no license may be issued to an alien.)

Section 184 of the Act provides, in relevant part:

No license granted hereunder and no right to utilize
or produce special nuclear material granted hereby
shall be transferred, assigned or in any manner
disposed of, either voluntarily or involuntarily,
directly or indirectly, through transfer of control of
any license to any person, unless the Commission
shall, after securing full information, find that the
transfer is in accordance with the provisions of this
Act, and shall give its consent in writing.

10 CFR 50.33(d), in relevant pail, provides:

Each application shall state:

(d)(1) If applicant is an individual, state citizenship.

(2) If applicant is a partnership, state name,
citizenship and address of each partner and the
principal location where the partnership does
business.

(3) If applicant is a corporation or an unincorporated
association,
state:

(i) The state where it is incorporated or organized and
the principal location where it does business;

(ii) The names, addresses and citizenship of its
directors and of its principal officers;

(iii) Whether it is owned, controlled, or dominated by
an alien, a foreign corporation, or foreign
government, and, if so, give details.

(4) If the applicant is acting as agent or representative
of another person in filing the application, identify
the principal and furnish information required under
this paragraph with respect to such principal.

10 CFR 50.38 provides:

Any person who is a citizen, national, or agent of a
foreign country, or any corporation, or other entity
which the Commission knows or has reason to
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believe is owned, controlled, or dominated by an
alien, a foreign corporation, or a foreign government,
shall be ineligible to apply for and obtain a license.

10 CFR 50.80 provides, in pertinent parl:

(a) No license for a production or utilization facility,
or any right thereunder, shall be transfenred, assigned,
or in any manner disposed of, either voluntarily or
involuntarily, directly or indirectly, through transfer
of control of the license to any person, unless the
Commission shall give its consent in writing.

(c) * * * [Tjhe Commission will approve an
application for the transfer of a license, if the
Commission determines:

(2) That the transfer of the license is otherwise
consistent with applicable provisions of the law,
regulations, and orders issued by the Commission
pursuant thereto.

INFORMATION TO BE SUBMITTED BY APPLICANT

Information Required By Regulation

At the time the applicant submits its application for a license or for
approval of the transfer of a license, the applicant must submit
information sufficient to comply with 10 CFR 50.33(d).

Additional Information

If the reviewer, based on the information required to be submitted by
10 CFR 50.33(d), has reason to believe that the applicant may be
owned, controlled, or dominated by foreign interests, the reviewer
should request and obtain the following additional information:

1. If the applicant's equity securities are of a
class which is registered pursuant to the
Securities Exchange Act of 1934, copies of
all curTent Securities and Exchange
Commission Schedules 13D and 13G, which
are required to be filed by owners of more
than 5% of such a class with the Securities
and Exchange Commission, the security
issuer (applicant), and the exchange on which
the issuer's securities are traded.

2. Management positions held by non-U.S.
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citizens.

3. T-*Op~ ting agLr ts or other contracts
between or among owners addressing
mananement and oner tions of the nlant.
s~pecifing information such as the ability of
foreign entities to control the appointment of
management personnel.

Negation Action Plan

If applicable under Section 4.43 infra, the applicant should also
submit a Negation Action Plan, which is described in detail in Section
4.43.

ACCEPTANCE CRITERIA

,Basic Statutory and Regulatoay Limitations

I

License applications for new facilities or applications for approval of
transfers of licenses required in the case of proposed new ownership
of existing facilities may involve foreign entities proposing to own all
or part of a reactor facility. Sections 103d and 104d of the AEA
prohibit the NRC from issuing a license to an applicant if the NRC
knows or has reason to believe that the applicant is owned, controlled,
or dominated by an alien, a foreign corporation, or a foreign
government (or is an alien, in the case of Section 103d).

Likewise, under 10 CFR 50.38,

Any person who is a citizen, national, or agent of a
foreign country, or any corporation, or other entity
which the Commission knows or has reason to
believe is owned, controlled or dominated by an
alien, a foreign corporation, or a foreign government,
shall be ineligible to apply for and obtain a license.

GIuidanr'e On Annlvin, Ramie limitatnn~ ..-...-

Provides greater specificity in
guidance- clarifies that
information regarding control
over general plant operations and
management (not just citizenship
of management personnel)
should be considered. See
Commomnieallh Edison ('o.
(Zion Station, Units I and 2), 4
AEC 231 (1969) (holding that if
an applicant were subject to
foreign domination,
manifestations of that would be
apparent in the corporate
organizattion and management).
See ailso p. 8 of NEI comments.

Recognizes realities of global
nuclear market and the range of
international safety and
safeguards protocols that have
come into existence since the
AEA wvas enacted.

Guidance Oil Applying Basic Li itations

The G^tn..iss.on hn. not d..rmined a speeifl^ thithosld L^... w"Ic1
iT would be aruinde te !he* an applicwnt ires onsirle ed by foroin
inlteregtS through 3O11erShip Of & POMcntage Of the BppliM!*t' 9100k.
Peweantags hold of e~umsad ing shares must be Wntcpretcd in liHt of
Oil thO inflOrmBAto that bO 00 40h in 14 te OrPOrfte AtruMur

I~r:e )ontr31 ever what issues and what r~ights may be asseent
with geortnin typos O sChales-.

AnThe nuclear iMustry is stlobal. with responsibie partigiiants from
many nations enagod in the markets for reactor technology. nuclear
fuel supply, and nuclear operations. Nuclear techinology information I
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is nnmteted liv intemationall otafecrnird,4 such a-4 the Nunclear qminnter I

Group (NSG) Guidelines, as well as treafies such as the Treaty on thie
Non-Proliferation of Nuclear Weapons. Pgpicip1ion in the U.S.
nuclear industry by forcign investors. vendors, and exprienced
onerators. from countries that are parties to such international treaties
and protocols. can provide significant benefits to domestic applicants
or licensees with respect to safe and secure nuclear development.
~nn~tnIctinn~ nmi~iirement~ nnri nnerntinn~ Fnrpign t~nnitnI nnrl

experience also provide diet benefits to the U.S. domestic •conomy,
Accordingly, it is the policy of the Commission to allow foreign
investment in licensed activities, consistent with the AEA. the
Commission's regulations. and the national security intersts of the
United States.

3.2.1 Integrated Assessment of Foreign Participation

The Commission has long held that an applicant is considered to be
foreign owned, controlled, or dominated whenever a foreign interest
has the "power," direct or indirect, whether or not exercised, to direct
or decide matters affecting the management or operations of the
applicant. General Elect. C'o. & Soulthwest Aloimc Energv Assoc.. 3
AEC 99. 101 (1966). The Commission has stated that the words
"owned, controlled, or dominated" mean relationships where the will
of one party is subjugated to the will of another. .ti E. .

Co., 3 AEC at 44W.//.. The Commission has long emphasized the
need to "take into consideration the many aspects of corporate
existence and activity." and that:

Incorporates SEFOR precedent
and the overriding Commission
interpretation of the AEA FOCD
priohibition.

... [tihe ability to restrict or inhibit compliance with
security and other regulations of the WCommissionl,
and the capcil to control the use of nuclear fuel and
to dispose of spgcial nuclear material generated in tie
reactor. would be of areatest significance.

Id,' Consistent with the statutoty obiectives and legislative history.,
the Commission has also held that the foreign ownership, contrl, or
domination provision "should be given an orientation toward
safeguarding the national defense and sccurity," &d. Accordingly. for
applicants with direct or indirect owners, or investors that are foreirm
interests, the AEA requires an integrated review of the "foreign
ownership. control. or domination" issue - focusing on all indicia ot

f, Inm nil"nmer A n t; n- h, tho A^n ;m inhe.t
%=U Ue as X--L XICXL-- MU A LX I

I See also Letter from AEC Director of Reaulation to the General Atomic Comnanv (Dlec.
See also Letter from AEC Director of Regulation to the General Atomic (-'omn2nv (DeeI
14, 1973). described in Planned Reorganization of McDermott Incornoorted. Parent of
Babcock & Wilcx. SECY-82-469 (Nov. 26, 1982). where the NRC imposed conditions
on a license transfer designed to negate foreign legal control rights over the conduct of
the licensed activity bearina on common defense and security matters, such as control
over special nuclear material. I

over simcial nuclear material.
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I

A foreign interest is defined as any foreign government, agency of a
foreign government, or representative of a foreign government; any
form of business enterprise or legal entity organized, chartered, or
incorporated under the laws of any country other *Mjj the U.S. or
its possessions and trust territories; any person who is not a citizen or
national of the U.S.; and any U.S. interest effectively controlled by
one of the above foreign entities.

T-14 COM11i591on 10: 51810d thAt in Pontc"I With 1118 other prOvli~i
of Swtoim 1t-4d, the f ncntr- l lismitas.W I --ion .... d bI given an
orirotatin towerI d safegmerhiIg ;he national defee and scurity.
Thug, an applicantl that4 may pag a risk to n4ti0nal seerity by Maa
of even limited foroign owncrship would be ineligible for a lie-case.ý

Evenl thoUgh 8 foefign entlity e81461tcs5108694, Or morM, of the eosts ol
constriuting a reactoer, pertisipotIs hi the projeet rIei w, iW eoasuIte
oTn policy anld east issoes, ad is ztiteld to de-ignat r....c to.-
deign and ;oasmnt to RRco, SUbject tc ;he approval and dire.tion
of he-u,•. I wnership nmay be one indicator of for•ign R.wer. but is
not dispositive. Therm is no speific ownership. threshold above
which it would be conclusive that an applicant is controlled bhy
foreign interests through ownership of a percentage of a domecstic,
applicant's stock. Ownership of outstanding shares of an applicant
must be interpreted in light of all the information that bears on who in
the cMorate structure exercises control over what issues and what
rights may be associated with certain types of shares. Ownership or
fundina alone do not necessarily confer power to direct or decide
nuclear safety and security matters: ownership rights, or other

Specifically discusses the
SEFOR principle that the FOCI)
prohibition should be read as an
integrated whole, with a focus on
the power to direct and decide
matters affect nuclear safety and
security, rather than with a focus
on -ownership" as an isolated
prohibition.

Clarifics that a license may not
be issued to an alien.

investor or crditor rights, of foreign ticipants may be mitigated
through negation action plans.

A foreigrn applia•n, these fh.ts al..e do n.t require a finding the! tle
appli.ant is: .n.er fo-eign- e6ntrol.

Aninterest may not be a licensee, either as an owner or onerator,
However. a domestic applicant that is 4kAlygultimately owned
(including up to 100%) by a foreign entity, fr examplc, partial
o. ..ership of 50% or g ,eeltrinLemg_ may still be eligible for a license

irp.o.c.. oR.. the appri..nt. rsc s.i.l. for pelH. Mac.ear Ome o6
must be U.S. eitimenoin circumstances such as.

--.------------- .1.

a i • + I i i .
Or.m ^nt. -Viaa .ff.. f t.naO _ nn I'- #Ana.. #1%A#...a~nn. laU .n .,, a~tr

iuanee would be inimical to the comamon defense and seeurity or- to the health and
safety of the puiblic. &:e, -g., Sections 1,3d and tMd of the ABA. Pirsuant to this
prolision. the Commission has the authority to "iejec a license application that raismes
elear- proliferation thrat, ist threat, or othr to te commont detinse and
security of the United States

6



1. Where an applieeto that is seekiHS to acquire
a 100%4 intefest in the fecility is %,he!y
owned by a U.S. zennpany thiat is wholly'
owned by a fogreign corporation, !he opplieent
will no! be cl:i-*blc for. lia,001., Unles s
GOM!znisoiz iffl's the! die oforign,
pw"eethSThe Commission knows that the
foreign parent's stock is "largely" owned by
U.S. citizens. If the foreign parent's stock is
owned by U.S. citizens, and certain
conditions are imposed, such as requiring
that only U.S. citizens within the applicant
organization be responsible for special
nuclear material, the applicant may still be
eligible for a license, n.twiY.....anding !he
foreign •ontrol lilitaio.l • r

2. .W4he-Licens conditions or cnditions of a
license transfer order arm imposed ruiring
negation actions, such as a requirement that
officers and emiployees of the applicant is
... ki.g to aeq .•*--hrosponsible for nuclear
operations and/or special nuclear material
must be U.S. citizens, See Section 4.3

Clarifies that foreign ownership
of a licensee is not automatically
prohibited regardless of the
percentage of ownership, if
certain conditions arc met to
establish that there will not be
foreign power to direct or decide
matters involving nuclear safety
or security.

Provides lbr presumption of no
control (thus, no Negation
Action Plan) for ( I ) le mini,,,is
ownership and (2) ownership
< 20% where an SEC Schedule
13G is also Filed.

Clarifies that foreign entities
may participate in cerlain
activities with respect to reactor
projects without amounting to
improper power to direct
licensed activities.

Clarifies that foreign, financing
up to 100% is permissible.

In circumstances where the foreign interest (1) owns 10% or less of
the licensee (absent spial voting rights confErring control), or (2)
owns less than a-20% and riles a Securities and Exchange
Commission Schedule 13G. the NRC tpically would have no
regulatory concern because the situation would not present oge of
foreign control. Therefore, the NRC would not find foreign
"ownership. control. or domination." and would not require any
llnp n 1; r a |1; r This oresunntion does not annlv to foreimi
interests from embargoed or restricted destination countries as
defined in 10 CFR 110.28 and 1 0.29.

Additionally, even thouah a foreign entity contributes 50%. or more.
of the costs of constructing a reactor participtes in the proiect
review, is consulted on policy and cost issues, and is entitled to
designate personnel to design and construct the reactor. subject to the
approval and direction of the non-foreign-controlled applicant, these
facts alone do not require a finding that the domestic applicant is
mwnApr f'nrpion enntrnl A foreian entity mav contribute or may
finance up to 100% inwere
reactor (see Section 3.2.3).

,tf. ,.hereea .idew..ief.. -of the costs of A

Personnel working for a domestic licensee will ultimately be
responsible for safe and secure onerations. as well as the control of Clarifies that there is no reason
sensitive information and the security of special nuclear material, to ipresume U.S. citizen
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The NRC does not presume that U.S. citizens ¢nuatr.d in NRC-
licensed activities - including managers. officers. and directors of the
licensee - will abandon their responsibilities and their fiduciar
duties. A licensee's oversight programs, employee concerns
programs, or other advisory committees also serve to assure
transparency and reporting of concerns regarding potential foreimn
control, Additional NRC reporting obligations can be required-
Further ... idcra'ion w.. l be " ivc- to. and additional NRC oversiE t
can be conducted, if appropriate in special cases.

employees will violate NRC
requirements. Licensee and
NRC oversight provide ongoing
assutrance.

it general. the NRC will conduct an integrated review of foreigtn
ownership. control. or domination considerations, including: (1) the
extent of the proposed Vaiofgrt ownership of the reactor or th
domestic applicant; (2) whether the applicant is seeking authority to
operate the reactor; (3) whether the applicant has interlocking
directors or officers mid detai.. concernig the . .le.. n.
eeompaftiewith a foreign entily; (4) whether the applie...•#f.r,;
entity would have any access to restricted data, a.a-nd * -de.-.,.a"-eo.eerning- (typically not the case for commercial power reactors):
(5) the iovenance of the d iesti applicant and role of the foreigg
interest: (6) the applicant's control over operations. security, access.
and oversight programs: and (7) the domicile of the foreign entity and
its own historic involvement in nuclear activities. A potential fox
foreign influence on the decision-making of the applicant d9s not
equate to Vower to direct or decide safet, security, or proliferation
matters. As explained further in Section 4.3. if the governance of the
domestic applicant includes or is subject to negation measures that
assure control of nuclear safety and security matters by US. citizens,
the applicant will generally be found not to be owned, controlled, or
dominated by a foreign interest within the meaning of Sections 103d
or 104d of the AEA,
...... hie offth: fereistn .a.e.. cman. .

incorporates SEFOR principle of
an integrated review of FOCD.

Adds factors relevant to
determining whether there will
be FOCD over nuclear safety and
security.

Recognizes that effective
Negation Action Plans can
eliminate FOCD concerns,
regardless of foreign ownership.

3.2.2 Orientation Toward National Security

The foreign int est's home county wyill be conside whe
determining national security implications of foreign participation or
ownership in a nuclear protect. Foreign entities engaged in the global
nuclear market from nations that support international safety and
safeguards orotocols pose little or no risk to national security, and the

Incorporates guidance that the
foreign interest's home country,
and whether the foreign interest
is already engaged in nuclear
activities, should be considered
as part of a graded approach to
the FOCD review.

elioihilihv of applicants nwried by such enititieq Rliguld he ennmidered

in that light.' For example, where the same foreign entity that owns-a I

3 As a general matter. countries that are members of the Nuclear Sunoliers GroUD (listed in
10 CFR 110.30) would not odinarily raise significant safety or security concerns. It is
presumed that countries listed as embargoed desinations under 10 CFR 110.28 wuld
present proliferation or other national security concerns, and foreign interests from those
countries would not be eligible for Darticipation in U.S. reactor projects. Although
countries on the restricted destination list in 10 CFR 110.29 are also presumed to present

8



nuclm poower plant is also the reactor vendor (presumptively from. a
Nuclear Suppliers Grouo country). the situation would not raise

r.l.al i;0I ufr 1 14 M r v anulnn 11 # .
11H elmul u Lin Rk.V32 Lt XWU L-112: M12 !ZLV-- X, HU Mm XHU 5 1

poses a risk to national security by reason of even limited foreign
ownership or control would be ineligible for a license.4

A key consideration is always whether the aoolicant is seekini[
authority to operate the reactor. Given the orientation of the foreism
control analysis on national defense and nuclear securit, if the
applicant would not have authority to operate the reactor - for
eam2ple. where a separate domestic entity serves as an operating
company or another owner is the lead licensee with sole authority and
resnonsibilitv for onerating the reactor - the foreian control I
implications are, grtlv diminished, since the applicant would not
have authority over licensed activities involving safet and'secuity oI
control over nuclear materials, Where a foreign interest owns less
than 50 /% of4a non-opErating licensee (and holds Is Mhan 50% voting
control), and is from a Nuclear Suooliers Group country, the NRC
would typically have no FOCD concern,

Distinguishes between operating
and non-operating authority for
the purpose of determining
conlrol over security-related
matters.

Provides Ior presumption of no
control when foreign interest
holds < 50% voting control of
non-operating licensee and is
from Nuclear Suppliers Group
Country.

Allows use of license condition
as one method of resolving
FOCD concerns. This would
encourage beneficial foreign
investment in nuclear projects by
allowing applicants to obtain the
finality and cerlainty of a COL
by resolving FOCD issues
through a license condition. See
pp. 21-22 of NEI comments.

If an applicant is seeking a license under Part 50 or Part 52 to
construct a power plant. certain pre-construction and construction
activities do not pose nuclear safety. security, or proliferation risks.

Accordinpgy, a license may be issued with a finding that FOCD is
nMted based on conditions establishing obiectively verifiable
criteria that will be implemented to address potential foreign
ownership, control, or domination issues prior to activities with
safey, security, or proliferation implications (eg.. certain
construction activities. receipt of special nuclear material, initial plant
operation).

3.2.3 Foreian Financing/Loans

Financing of a nuclear project or loans to an applicant or licensee by a

national security concerns, cases involving foreign interests from those countries must be
considered on a case-by-case basis, Generally, if participation by a foreign interest from
a restricted destination country is permitted, a significant NAP would be required. In
addition, the NRC will presume a national security concern is involved with respect to
any entity or person identified in the "Specially Designated Nationals and Blocked
Persons List" maintained by the U.S. Department of Treasury's Office of Foreign Asset
Control.

A license could not be issued to any person if the Commission found that issuance would
he inimical to the common defense and security or to the health and safety of the nublic
See, e..e. Sections 103d and 104d of the AEA. Pursuant to this provision, the
Commission has the authority to reject a license application that raises a clear
proliferation threat, terrorist threat, or other threat to the common defense and security of

the United States.
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foreign financial institution (no ecuitv participation in dte project) is
not normally an issue to be addressed under an FOCD review. absent
special control rights (e.2. veto rights) held by the lender under the
r•elyant financial arrangements. The NRC will specifically focus on
whether any such rights apply to matters with nuclear safet or
security implications. In this regard, the NRC's creditor regulations
in 10 CFR 5&O81 do not retrict applicants or icen s from i
foreign loans, so ona as the creditor cannot foreclose and t!kI
possession of a licensed facility before the NRC has approved a
license transfer.

REVIEW PROCEDURES

Threshold Review and Determination

The reviewer should first analyze all of the information submitted by
the applicant sufficient to comply with 10 CFR 50.33(d), as well as
other relevant information of which the reviewer is aware, to
determine whether there is any reason to believe that the applicant is
an alien or citizen, national, or agent of a foreign country, or an entity
that is owned, controlled, or dominated by an alien, a foreign
corporation, or foreign government. If there is no such reason to
believe based on the foregoing information, no further review is
required and the reviewer should proceed to make a recommendation
regarding whether there is any foreign control obstacle to granting the
application. On ,it. othe. hand, if re i .n a" to bclie- tv't
the applicat may be owned, enw d OF dominatediby fe
intemsts, t! rci-~ Should request and ebtain flic addition
*information soeeified hi Sectiont 2.2.

Provides for ipresumption of no
control when foreign interest
provides financing only, absent
special creditor rights.

Incorporates presumption that
there is no power to direct or
decide activities with nuclear
safety or security implications
and therelore, no need 'or a
Negation Action Plan, into initial
FOCD review.

W-.it-tshieeesNyConsistent with the guidance above, in the followingsituations the NRC Would typically presume no FOCD obstacle to
eb iediensing. and would not retuire negation actions:

I. The foreign interest provides only financing for the
nuclear project (including up to 100% of the costs).
absent any special control rights and assuming the
foreign interest is not from an embargoeod or
restncted destination country as set forth in 10 CFR
110.28 and 110.29.

2. There is de tinimis foreign ownersfip, such as where
a foreimn entity has less than 10% of the voting
control of an operating licensee.!

I5
Similarly, FERC has established a rebuttable nresumrDtion that ownershio or oneration of
less than 10% of a iurisdictional facility or the voting securities of an entity that owns a
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3. The foreign interest own less than 20%. files a
Schejule 130 with the Securities mid Exchange
Commission. and is not from an embaroed or
restricted destination country as set forth in 10 CFR
110.28 and 110.29.

4. Where a foreign interest holds less than 50% votini
control of an owner-licensee that does not have
operating authority, provided that the foreign interest
is from a Nuclear Su2liers Group country.

If based on totahli of the circumstances, the reviewer believes
there is evidence of foreign control. the additional information
specified in Section 2.2 and 2.3 for a Supp¢leentary Review should
be requested.

Supplementary Review

If further review is necessaly, the reviewer should consider the
acceptance criteria and general suidLance above, and consult with the
Office of the General Counsel on Commission precedent. WhMenever
possible, Commission precedent should be followed by tile staff as

Reflects SEIR principle that
FOCD reviews are to be
conducted in an integrated
flishion, considering the totality
of the circumstances,

anolicants reasonably rely on orecedent in orenarinz applications. I
Information related to the items listed below may be sought and may
be taken into consideration in determining whether the applicant is
foreign owned, controlled, or dominated. The fact that some of the
below listed conditions may apply does not necessarily render the
applicant ineligible for a license.

I. -i. Whether thie nature and extent of foreign
ownership, control. or domination gives a foreigil
interest a controlling or dominant position with
respect to management of NRC-licensed activities
involving safety or security (including operations.
security, access, and oversight),

42. Whether any foreign interests haecontrol
management positions such as directors, officers, or
executive personnel in the applieW.-sapplicant's
organization with management or oversihlt
responsibilitio for licensed activities involvin
nuclear safet or security.

-3. .2.- Whether any foreign interest controls, or is in
a position to control. the election, appointment, or

Focuses supplemental revicw on
power to direct or decide nuclear
safety and security matters.

Focuses supplemental review on
power to direct or decide nuclear
safety and security matters.

jurdictional facility does not constitute control, See FPA Section 203 Suolemiental
Policy Statement. 120 FERC ¶ 61,060 at P 53 (2007).
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I tenure of any of the appli-mnsapplicants directors,
officers, or executive personnel. If the reviewer
knows that a domestic corporation applicant is held
in part by foreign stockholders, the percentage of
outstanding voting stock so held should be
quantified. However, recognizing that shares change
hands rapidly in the international equity markets, the
staff usually does not evaluate power reactor
licensees to determine the degree to which foreign
entities or individuals own relatively small numbers
of shares of the 1esitseelicensees' voting stock.
The Commission has not determined a specific
threshold above which it would be conclusive that an
applicant is controlled by foreign interests.

3A. 3.- Whether the applicant is indebted to foreign
interests or has contractual or other agreements with
foreign entities that .ay . ffect e.ntr.! of thes
appliee.involve control of the applicant. As an
example if a foreign interest is lending funds to tie
applicant for a Portign of development or licensing
costs and has traditional creditor rigthts under the
credit agreeent this rranem ent alone would not
ordinarily provide foeiggn control. In addition. a
standard Engineering Procurement and Construction
contract with a foreign-owned reactor vendor would
not orlin nily be indicative of foreign control over
the applicant.

-1J. 4.- Whether the applicant has interlocking
directors or officers with foreign corporations. i-jth
foreign directorE,6) or officer(s) presents pmliferation
or other national security concerns or are from a
counthy that presents proliferafion or other natioRal
security concerns, or if the foreign diiector(s) have
voting control that is not mitigated by negation
measures to assure U.S. control over nuclear safety
and security matters.

6. .5- Whether the licensed activities in which the
applicant will be engaged involve plant management
and opgrations. or only pre-construction or
construction,

7. Whether the forcim e ntity is not _frmg a nation that is

Provides concrete examples of
situations that do not constitute
impermissible FOCD over
nuclear safety or security.

Focuses supplemental review on
power to direct or decide nuclear
safety and security matters.

Focuses supplemental review on
I)power to direct or decide nuclear
safety and security matters,

Incorporates international safety
and safeguards protocols as a
consideration germane to
whether foreign participation
will have nuclear safety or
security implications.

Reflects consideration of foreign

a member of rthe Nuclear Sunoliers Groumo or a
signatory to the Nuclear Non-Proliferation Treaty.

5,8. Whether the applicant has foreign involvement not
otherwise covered by tho items 4-4-above, where the
foreigni control involves a person, entity, or county
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that presents proliferation or other national suridy
concerns.

Sunelemenwy De!eFmi 1-

Afte The Appndix to this SRP illustrates aplication of thes
considerations to a number of possible scenarios involving foreign
participation in a licensed prelect or direct or indirect ownership of an
applicant or licensee.

If, gile reviewing the additional information specified in Section 2.2
as well as the relevant considerations outlined above and in the
Appendix. th( reviewer determines that there is no further reason to
believe that the applicant is ai alien, or otherwise ownied, corjoqlled,
or dominated by a foreign person or entity, no additional review is
necessary.

On the other hand, if the reviewer continues to conclude that the
applicant may be an alien or owned, controlled, or dominated by
foreign interests, or has some reason to believe that may be the case,
the reviewer shall determinei

U.Te nature ewid extesuI of forcitpi ownefship,
0ont08l, or: domination, to ineludo wkith~e. 0
foreign interest lies a eontrolliog oir dominantn

2. The suree of fremin owneusbip, eontrol, of,
domination, to incluide identification ot
ifnmcdiatc, i~ene~mdiate. and ultimate Pffcnt

entity's home country in
(dtermining FOCD.

The revisions to this section set
forth examples of specific
initigation measures that have
been previously approved to
negate FOCD. Each measure
focuses on negating control
specifically with respect to

3.-4h Iih type of actions, if any, that would be necessary to
negate the effects of foreign ownership, control, or domination to a
level consistent with the Atomic Energy Act and NRC regulations.
See Section 4.3.
0" !he the ha-ad-, if the reviewer doewmines after Faviowing thieadditional infermation speified in Section 2.2 ithat there is nio futet

St lis t tde applianti is en alient or owned, eontrollyd,
dominiated by a foreignl perst or cnity, no addhiinal re-vie i,
neeessary.

Negation Action Plan

If the reviewer continues to conclude following the Supplementary
Detewmi~a'enaReyiew that an applicant may be considered to be
foreign owned, controlled, or dominated, or that additional action
would be necessary to negate the foreign ownership, control, or
domination, the applicant shall be promptly advised and requested to
submit a negation action plan. When fa.to..s net related to ow....hip
ane p*.sent, "A negation action plan shall provide positive measures
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that assure that the foreign interest wb. . ffe•-..Y-., denie" does not
control or de.ni...on.dominate licensed activities. Examples of such
measures that may be sufficient to negate foreign control or
domination include:

I. 4- Governance provisiors that assure
thie domestic applicant's control of nuclear
safety and security matters through U.S.
citizens, such as:

decision-making that could
implicate nuclear satfty and
security.

a. Adoption of special board
resolutions related to
exclusion of foreign citizens
or representatives of a
foreign interest from nuclear
safety or security matters.

b. Snecial voting arrangements,
such as casting (deciding)
vote authority in a U.S.
citizen chairman, over reny
matters involving nuclear
safey or security. The fact
that a foreign owner
pwrticipates in board
decisions or management of
the applicant does not equate
to foreign control if such
participAtion is subiect to
appropriate governance
restrictions,

C. Assignment of specific
responsibilities and/or
oversight duties to board
members, a special security
committee of the board, or
oversight committees
comprised of U.S. citizens
independent of the forcign
interest.

2. Provisions that negate financial control by a
foreign entity. such as:

a. Modification or termination
of loan agreements,
contracts, and other
understandings with foreign
interests, that provide controlI

14



dyis to such interests.

X!.iga sore

b. 3.• -Demonstration of
financial viability
independent of foreign
interests or. alternatively
where Funds from foreiin
interests are required or
used. demonstration of
contractual obligations, other
sources of funding, or
govemanc:,e controls that
negate foreign control.

c. 4. -Elimination or
resolution of problem debt
that conveys control riahts.

tY" • __•_

3. Assignament of speeilia eversi&14 ullaui and
responsibilkitsicto beerd memrbem.

6. Adoption efspesial board reselut~ions.

It PC ki; It
proyisions that assure the
domestic applicant's cont•rol

of nuclear safety and
Secqurity rnatters through U.S.
citizens.

3. Additional oversight programs or committees
to assure transparency and reporting
(including to the NRC) of issues and
concerns involving potential foreian control
of safet, security, or access to special
nuclear material.

Not all of the above negation actions ar necessarily required in every
cas. The intent is to apply an orientation toward nuclear safey and
security, and to require only those actions needed to assure that a
foreign entity does not have the power, direct or indirect, to decide
relevant matters affecting nuclear plant safe!y, securit, or control
over nuclear materials. The Appendix to this SRP illustrates a graded
approach to requirements for negation actions.

Recognizes that negation
measures should be tailored to
the specific facts of each case. A
"'one-size-fits-ali" approach is
not necessary or appropriate.

EVALUATION FINDINGS
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The reviewer should verify that sufficient information has been
provided to satisfy the regulations and this Standard Review Plan. iI
consideration of the guidance of this Standard Review Plan, the
reviewer should then draft an analysis and recommendation, based on
the applicable information specified in Sections 2 and 4 above,
concerning fJjwhether the reviewer knows, or has reason to believe
that the applicant is an alien, or.lb is a corporation or other entity that
is owned, controlled, or dominated by an alien, a foreign corporation,
or foreign government, and whether there are conditions that should
be imposed before granting the application so as to effectively deny
foreign control of the applicant.
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