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ELLEN C. GINSBERG 
Vice President, General Counsel & Secretary 
 
 
1201 F Street, NW, Suite 1100 
Washington, DC 20004 
P: 202.739.8140 
ecg@nei.org 
nei.org 

July 17, 2013 
 
Ms. Annette Vietti-Cook 
Secretary, U.S. Nuclear Regulatory Commission 
Washington, DC 20555–0001 
ATTN: Rulemakings and Adjudications Staff 
 
 
Subject:  Comments on Proposed Revisions to the Petition for Rulemaking Process (78 Fed. Reg. 

25,886, dated May 3, 2013; Docket ID NRC-2009-0044) 
 
Dear Ms. Vietti-Cook: 
 
On behalf of the nuclear energy industry, the Nuclear Energy Institute (NEI)1 appreciates the opportunity 
to provide comments on the proposed rule revising the agency’s petition for rulemaking (PRM) process.  
Revisions to the existing regulations that improve the clarity and efficiency of the U.S. Nuclear 
Regulatory Commission (NRC) process for considering PRMs are consistent with the agency's Principles 
of Good Regulation. 
 
Clearly delineating important agency processes – like the PRM process – in durable, publicly-available 
regulatory products (e.g., formal guidance and regulations) increases the transparency and 
predictability of the agency’s regulatory programs.  NEI generally supports the agency’s effort to clarify 
the PRM process, particularly the proposed amendments to the acceptance criteria in § 2.802(c).  
These changes will facilitate submittal of higher quality petitions and increase the efficiency of the 
review process.   
 
But certain aspects of the proposed rule would not result in greater clarity or effectiveness.  
Specifically, NEI believes the proposed § 2.802(e)(2) would effectively allow and encourage rulemaking 
petitioners to participate in licensing proceedings without first meeting, or formally attempting to 
meet,2 the agency’s well-established standing and contention admissibility standards applicable to 
those proceedings.  This change is unnecessary, would not improve the Commission’s ability to 
                                            
1 NEI is the organization responsible for establishing unified nuclear industry policy on matters affecting the nuclear energy 
industry, including the regulatory aspects of generic operational and technical issues. NEI’s members include all utilities 
licensed to operate commercial nuclear power plants in the United States, nuclear plant designers, major architect/engineering 
firms, fuel fabrication facilities, materials licensees, and other organizations and individuals involved in the nuclear energy 
industry. 
 
2 Currently, 10 C.F.R. § 2.802(d) allows a petitioner that is also a “participant” in a licensing proceeding to request suspension 
of that proceeding.  The term “participant” includes “an individual or organization . . . that has petitioned to intervene in a 
proceeding or requested a hearing but that has not yet been granted party status.”  10 C.F.R. § 2.4.  The term “participant” 
also includes parties and interested states.  So, at the very least, an individual or organization must submit a petition to 
intervene or a request for hearing in order to be considered a “participant” in a licensing proceeding.     
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meaningfully consider suspension petitions, and would be detrimental to the adjudicatory process.  
Also, while we commend the effort to provide additional clarity regarding the agency’s process for 
resolving PRMs, we believe the proposed changes to §§ 2.803(h) and (i) are overly complex and may 
blur, rather than clarify, that process.  Finally, the proposed removal of the 30-day timeframe for 
making decisions on the acceptability of PRMs is not supported by the rationale offered in the proposed 
rule and would not further the purposes of the rulemaking.  Thus, this change should not be 
incorporated into the final rule.  These issues are discussed in greater detail below.   
 
Proposed Changes to § 2.802(e) 
 
The proposed changes set forth in 10 C.F.R. § 2.802(e)(2) would explicitly allow a rulemaking 
petitioner who is not a participant in an NRC licensing proceeding to request suspension of the 
licensing adjudication pending resolution of the PRM.  Such non-participants could request that the 
Commission suspend all or part of an adjudicatory proceeding by submitting the request concurrent 
with the related PRM, and filing copies of the suspension request and the PRM with the proceeding’s 
participants and presiding officer.  This proposed change is unnecessary, would not improve the 
Commission’s ability to meaningfully consider suspension petitions, and would be detrimental to the 
adjudicatory process. 
 
To be admitted as a party3 to an NRC licensing proceeding requires a showing of standing.4  The 
Commission generally applies contemporaneous judicial standing concepts, inquiring whether the 
participant has established that (1) it has suffered or will suffer a distinct and palpable injury that 
constitutes injury-in-fact within the zones of interest arguably protected by the governing statutes, (2) 
the injury is fairly traceable to the challenged action, and (3) the injury is likely to be redressed by a 
favorable decision.5  Those seeking to intervene in adjudicatory proceedings must also meet the 
agency’s contention admissibility requirements, which the Commission has repeatedly characterized as 
“strict by design.”6  In contrast, rulemaking petitioners need only be “interested persons.”7  The 
Commission has construed that term broadly, stating that it “has no intention of rejecting a petition for 
rulemaking solely on the ground that a petitioner has not alleged an injury in fact of the same 
character that would be necessary for standing in a licensing proceeding.”8    
 
The NRC’s threshold requirements for licensing hearings serve to focus the adjudicatory process on 
specific disputes that can be resolved in a trial-like adjudication, as opposed to challenges or proposed 

                                            
3 NEI recognizes that interested states, local governments, and Indian tribes may participate in adjudications without being 
admitted as a “party” to the proceeding.  10 C.F.R. § 2.315. 
 
4 10 C.F.R. § 2.309(d). 
 
5 See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-96-1, 43 NRC 1, 6 (1996). 
 
6 See Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 NRC 349, 358 
(2001). 
 
7 10 C.F.R. § 2.802(a). 
 
8 Rules of Practice for Domestic Licensing Proceedings; Petitions for Rule Making, 44 Fed. Reg. 61,320, 61,321 (Oct. 25, 
1979). 
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revisions to generic requirements or policies.  The rules of practice require that those seeking to 
intervene in licensing proceedings provide sufficient factual and legal foundations and support for their 
contentions.9  These requirements are essential to meeting the Commission’s stated objectives 
regarding adjudications:  providing a fair hearing process, avoiding unnecessary delays, and producing 
an informed adjudicatory record that supports agency decision-making on matters related to the NRC’s 
responsibilities.10   
 
The proposed § 2.802(e)(2) is inconsistent with the well-established standing and contention 
admissibility requirements.  The proposed rule would, in effect, generically allow rulemaking petitioners 
to participate in adjudicatory proceedings by submitting suspension petitions without first satisfying (or 
even formally attempting to satisfy) the necessary standing and contention admissibility criteria.  This 
approach runs counter to and would undermine the Commission’s policy on efficient and effective 
adjudications.   
 
In addition to being inconsistent with the Commission’s standing and contention admissibility 
standards, the proposed change is unnecessary.  The Commission has the authority to take action in 
individual proceedings as it deems necessary.11  In fact, the Commission recently used its inherent 
supervisory authority over adjudicatory proceedings to consider post-Fukushima suspension requests, 
some of which were filed by non-participants.12  Thus, the agency’s current procedural rules of practice 
have not inhibited the Commission’s ability to review and rule on suspension requests filed by non-
parties, when it concludes that such a review is warranted.  But the fact that the Commission may 
decide – in an exercise of its inherent authority – to review a suspension petition that is not permitted 
under the agency’s procedural rules does not support the conclusion that the agency’s procedural rules 
should be amended to permit such petitions on a generic basis.  There is no indication in the proposed 
rule, or any of the supporting documentation, that such a provision is necessary or would improve the 
Commission’s ability to make sound decisions on suspension petitions filed by non-participants in the 
limited instances where it determines that such decisions are warranted.   
 
Moreover, when exercising its inherent authority to rule on a request to suspend a licensing proceeding 
filed by rulemaking petitioners who were not participants in the relevant adjudication, the Commission 
has stated that even if the requested relief fell within the terms of the regulations, absent 
“extraordinary cause,” adjudications are seldom interrupted – particularly by an indefinite or very 
lengthy stay “on the mere possibility of change [to the agency’s regulations].”13  The Commission has 

                                            
9 See Entergy Nuclear Generation Co. & Entergy Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), LBP-06-23, 64 NRC 
257, 273 (2006). 
 
10 Statement of Policy on Conduct of Adjudications, CLI-98-12, 48 NRC 18 (1998). 
 
11 See Statement of Policy on Conduct of Adjudications  (“The Commission will take action in individual proceedings, as 
appropriate, to provide guidance to the boards and parties and to decide issues in the interest of a prompt and effective 
resolution of the matters set for adjudication.” 48 NRC at 25 (1998)). 
 
12 Union Electric Co. d/b/a Ameren Missouri (Callaway Plant, Unit 2), CLI-11-05, 74 NRC __ (Sept. 9, 2011) (slip op. at 39, n. 
132) (citing Petition for Rulemaking to Amend 10 C.F.R. § 54.17(c), CLI-11-01, 74 NRC __ (Jan. 24, 2011) (slip op. at 2 n.5)).  
 
13 Petition for Rulemaking to Amend 10 C.F.R. § 54.17(c), 74 NRC __ (slip op. at 2-3). 
 



Ms. Annette Vietti-Cook 
July 17, 2013 
Page 4 
 
 
also made clear that it considers suspension of licensing proceedings a “drastic action that is not 
warranted absent immediate threats to public health and safety.”14  Highlighting the inherent 
prematurity of suspension petitions that are based on recently-filed PRMs, the Commission has 
explained that the positions in such PRMs are often “untested and remain to be examined after receipt 
of comments.”15  If the agency determines that its rules need changing as a result of a PRM, the 
Commission may then revisit whether the associated adjudication should be held in abeyance pending 
the rulemaking.16   
 
This precedent also reflects the Commission’s recognition that awaiting further information regarding 
the validity of the issues raised in a PRM would substantially delay ruling on an associated suspension 
request.  In turn, such delays could have significant consequences for the overall timeliness of 
adjudications.  Yet, the proposed rule would require the rulemaking petitioner to file its suspension 
request concurrent with the PRM.  So, at the time of filing, neither the NRC staff nor the public will 
have undertaken a substantive review of the merits of the PRM.  That is, the concerns in the PRM will 
be untested and unexamined, which will hinder the Commission’s ability to determine whether those 
concerns are sufficiently extraordinary to suspend the proceeding and could delay the proceeding in 
the interim.17   
 
Time and again, the Commission has stressed the importance of timely adjudications.  The 
Commission’s “longstanding practice has been to limit orders delaying proceedings to the duration and 
scope necessary to promote the Commission’s dual goals of public safety and timely adjudication.”18  
As a practical matter, a presiding officer – be it an Atomic Safety and Licensing Board or the 
Commission itself – would be unlikely to rule on any existing issues pending a motion to suspend the 
proceeding.  It could take several weeks, if not months, before the Commission has sufficient 
information on the issues raised in a PRM to make an informed ruling on a suspension request.  
Meanwhile, presiding officers may decline to rule on pending issues, simply on the chance that the PRM 
might be so intertwined with the adjudicatory issues that the proceeding should be halted.  In our 
view, encouraging more suspension petitions by non-participants through adoption of the proposed 
revision to § 2.802(e)(2) could result in unintended consequences, including introducing substantial 
delays in adjudications. 
 
The unintended consequences of proposed § 2.802(e)(2) are not outweighed by what appears to be 
the problem the proposal attempts to fix.  The genesis of this proposed revision is not articulated in the 
proposed rule’s Federal Register notice, so we can only surmise that it is meant to address 
extraordinary circumstances like those that occurred with the post-Fukushima rulemaking and 
suspension petitions.  But the NRC has not explained why those situations were problematic from a 

                                            
14 Id. at 3 (quoting AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-23, 68 NRC 461, 484 
(2008)).  
 
15 Id. at 4. 
 
16 Id.  
 
17 Id. 
 
18 Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation), CLI-01-26, 54 NRC 376, 381 (2001). 
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procedural standpoint, or why they require a solution that would itself cause a different set of 
problems. 
 
In summary, NEI does not believe that the addition of § 2.802(e)(2) is prudent for several reasons.  
First, it is inconsistent with the Commission’s requirement that parties to adjudicatory proceedings 
meet standing and contention admissibility standards.  Second, it would place the Commission in an 
awkward position by generically permitting the submittal of suspension petitions that will force the 
Commission to judge the validity of a PRM before the PRM has been fully evaluated by the NRC staff or 
reviewed by the public.  Third, the time required for deliberation could impact the timeliness of 
adjudications.  Fourth, the proposed revision is unnecessary because the Commission may exercise its 
inherent authority to supervise agency licensing proceedings to review suspension requests filed by 
non-participants – despite the fact that such petitions are not explicitly permitted by the agency’s 
procedural rules.   
 
Given the discussion above, NEI believes that the NRC’s current framework should stand and the 
proposed 10 C.F.R. § 2.802(e)(2) should not be included in the final rule.   
 
Proposed Changes to § 2.803(h) and (i) 
 
The proposed revisions to 10 C.F.R. 2.803 §§ (h) and (i) would create a two-part process for closing a 
PRM.  The first part, under proposed § 2.803(h), provides for “administrative closure” of a PRM once 
the NRC has determined that the PRM should be entirely denied, or that the agency should initiate a 
rulemaking action.  The second part, under proposed § 2.803(i), provides for the “resolution” of a PRM.  
Resolution is only achieved once the agency has concluded all planned regulatory action on the PRM, 
e.g., issued a final rule addressing some or all of the PRM’s issues, or made a decision not to complete 
a rulemaking.  Notably, the proposed § 2.803(i)(2) states that any agency decision not to complete a 
rulemaking after an initial decision to proceed based on the PRM (i.e., after granting the PRM) would 
be considered a denial of the PRM.   
 
NEI believes that this two-part process will confuse, rather than clarify, the agency’s procedure for 
resolving PRMs.  Rather, we propose that final disposition of the PRM would occur either when the NRC 
denies the PRM, or when the NRC grants the PRM by initiating a rulemaking.  As explained below, 
there is no reason to withhold “final action” on a PRM, which has already effectively been granted, until 
resolution of the resultant rulemaking proceeding.   
 
The Supplementary Information published with the proposed rule explains the proposed §§ 2.803(h) 
and (i), stating: 
 

10.  The process for administrative closure of a PRM docket, once the NRC has determined its 
course of action for the PRM would be provided in § 2.803(h)(2). The proposed requirements 
would provide two categories, derived from the NRC’s recent review of the PRM process, for 
closing a PRM docket once the NRC has determined its course of action: (1) Denial of the PRM 
in its entirety, indicating a determination not to pursue a rulemaking action to address the 
issues raised in the PRM (this would also constitute final ‘‘resolution’’ of the PRM); or (2) 
initiation of a rulemaking action addressing some or all the requested rule changes in the PRM.  
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Initiation of a rulemaking action may take one of two forms: (i) Initiation of a new, 
‘‘standalone’’ rulemaking focused on some or all of the matters raised in the PRM; or (ii) 
integration of the PRM into an existing or planned rulemaking process (including the early 
stages of an NRC effort to decide whether to pursue rulemaking, e.g., when the NRC is 
considering whether to develop a regulatory basis or to issue an advance notice of proposed 
rulemaking). In either case, the PRM docket would be closed, although the PRM itself would not 
be completely and finally ‘‘resolved’’ until the NRC acts on the last remaining portion of the 
PRM’s request. Final NRC action on the PRM (‘‘resolution’’) would be a final rule addressing the 
petitioner’s requested changes, a final rule addressing some (but not all) of the petitioner’s 
requested changes, or a notice published in the Federal Register of the NRC’s decision not to 
address the petitioner’s requested changes in a rulemaking action. 
 
11. In § 2.803(h)(2)(ii), three common examples of potential rulemaking actions would be 
provided to inform the petitioner of potential rulemaking paths for granting a PRM: (1) Initiate a 
new rulemaking; (2) address the PRM in an ongoing rulemaking; or (3) address the PRM in a 
planned rulemaking. The NRC would publish a Federal Register notice to inform the public of its 
determined course of action, which would enhance transparency of the NRC’s PRM process and 
communicate better the NRC’s planned approach to the PRM.  Implementing this process would 
enhance the NRC’s ability to close PRMs efficiently and effectively. 
 
12. Section 2.803(i)(2) would explain that the NRC will notify the petitioner in writing and also 
publish a notice in the Federal Register if the NRC closes a PRM under § 2.802(h)(2)(ii) but 
subsequently decides not to carry out the planned rulemaking to publication of a final rule. 
These notices would explain the basis for the NRC’s decision not to carry out the planned 
rulemaking to publication and not to include the PRM in a rulemaking action. 
 
13. The addition of § 2.803(i) would explain how a PRM ultimately is resolved under the APA 
and would distinguish final resolution of a PRM from administrative closure of a PRM docket, 
described in proposed § 2.803(h)(2). Resolution of a PRM occurs when the NRC publishes a 
Federal Register notice informing the public that any planned regulatory action related to the 
PRM has been concluded. For rulemaking actions, resolution requires publication in the Federal 
Register of the final rule related to the PRM, which would include a discussion of how the 
published final rule addresses the issues raised in the PRM. Also, proposed § 2.803(i) would 
note that the NRC’s denial of the PRM or the petitioner’s withdrawal of the PRM at any stage of 
the regulatory process would conclude all planned regulatory action related to the PRM. As 
applicable, the Federal Register notice resolving the PRM would include a discussion of the 
NRC’s grounds for denial or information on the withdrawal request that the petitioner 
submitted. 

 
78 Fed. Reg. 25,889 (emphasis added).  This explanation, read together with the proposed rule, 
indicates that “administrative closure” of a PRM would not constitute final “resolution” of the PRM for 
purposes of the Administrative Procedure Act.   
 
To promote clarity and transparency, there should be only one step necessary for the agency to finally 
disposition a PRM.  This would occur when the NRC staff makes a determination akin to what the 
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proposed rule deems “administrative closure.”  At that point, the NRC would either deny the PRM or 
grant the PRM by initiating a rulemaking.19  In order to avoid confusion, the NRC should clarify that 
granting a PRM means that the agency is agreeing only to initiate a rulemaking, but does guarantee 
that a final rule will result, or that any final rule flowing from a PRM will include all of the substantive 
relief requested by the petitioner.  This point should be stressed in the Supplemental Information 
published with the final rule, as it is very important that potential petitioners understand the meaning 
of having a PRM granted.  Determining that the PRM should be denied or that a rulemaking should be 
initiated is all that is necessary to achieve final agency action on the PRM.  Withholding final resolution 
of a PRM that has actually been granted until the resultant rulemaking is finalized or terminated is 
unnecessary and does not make the process clearer, more transparent, or more efficient. 
 
Access to judicial review would not be adversely affected by NEI’s proposed approach to resolving 
PRMs.  Denial of a petition for rulemaking is subject to judicial review.20  Likewise, if a PRM is granted 
and a rulemaking initiated, termination of that rulemaking would be judicially reviewable.  Indeed, the 
United States Court of Appeals for the District of Columbia has explained: 
 

The law in this circuit clearly holds that an agency's termination of an ongoing rulemaking is 
judicially reviewable. As we said in Natural Resources Defense Council, Inc. v. SEC, 606 F.2d 
1031, 1047 (D.C.Cir.1979) (“NRDC”), “in light of the strong presumption of reviewability, 
discretionary decisions not to adopt rules are reviewable where, as here, the agency has in fact 
held a rulemaking proceeding and compiled a record narrowly focused on the particular rules 
suggested but not adopted.” See also Environmental Defense Fund v. EPA, 852 F.2d 1316 
(D.C.Cir.1988), cert. denied, 489 U.S. 1011, 109 S.Ct. 1120, 103 L.Ed.2d 183 (1989); Action on 
Smoking and Health v. C.A.B., 699 F.2d 1209 (D.C.Cir.1983). The NRDC court drew a clear 
distinction between an agency's refusal to undertake a rulemaking (reviewable, if at all, under 
an exceedingly narrow standard), and its decision to terminate a docket after a substantial 
record has been compiled. 21  

 
Further, a final rule is considered final agency action and is reviewable pursuant to the Administrative 
Procedure Act and other relevant statutes.  So, from the standpoint of reviewability, there is no reason 
to withhold “final action” on a PRM, which has already effectively been granted, until resolution of the 
resultant rulemaking proceeding.    
 
Although NEI believes that “final action” on a PRM that has been granted need not be delayed until the 
resultant rulemaking is completed (or terminated), we agree that, if granted, a PRM should be tracked 
through the rulemaking process.  The Federal Register notice for any resulting final rule should make 
clear its origin in (or relationship to) the previously granted PRM.  Should a rulemaking be initiated, but 

                                            
19 PRMs could also be denied or granted in part, but the basic premise of final agency action on the PRM occurring at that 
point remains the same.  See, e.g., Petition to Initiate Rulemaking; Surface Coal Mining and Reclamation Operations; 
Permanent Regulatory Program; Federal Inspection and Enforcement Authority:  Notice of decision on petition for rulemaking, 
52 Fed. Reg. 21,598 (June 8, 1987)(granting in  part and denying in part a petition for rulemaking, with initiation of 
rulemaking constituting final agency action on the portion of the PRM that was granted).   
 
20 Auer v. Robbins, 519 U.S. 452, 459 (1997). 
 
21 Williams Natural Gas v. FERC, 872 F.2d 438, 443 (D.C. Cir. 1989). 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1979114785&ReferencePosition=1047
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1979114785&ReferencePosition=1047
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1979114785&ReferencePosition=1047
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1979114785
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1988097760
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1988097760
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1988097760
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989030143
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1983107967
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1983107967
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1983107967
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terminated before publication of a final rule, either because of withdrawal by the petitioner or 
subsequent decision by the agency, NEI agrees that the NRC should publish a Federal Register notice 
providing a well-reasoned basis for its decision that is supported by the administrative record 
(regulatory/technical basis, proposed rule and response to public comments, etc.).  In either case, the 
agency would provide public notice of how the previously granted PRM was addressed from a 
substantive perspective.  This notification ensures that the PRM is administratively tracked, even 
though NEI believes that it can be deemed “closed” upon the NRC’s initial determination that the PRM 
should be denied or granted via initiation of a rulemaking. 
 
In summary, NEI believes that dividing the closure process into two steps involving “administrative 
closure” and “resolution” is unnecessary and confusing.  The NRC’s determination of whether to deny a 
PRM or initiate a rulemaking should result in the PRM’s closure.  At that point, a decision has been 
made on whether the issues raised in the PRM are worthy of further review, or not.  That decision is 
sufficient to close the PRM, even if the PRM’s substantive request is still subject to deliberation through 
the rulemaking process.   
 
Given the discussion above, NEI recommends that the proposed 10 C.F.R. §§ 2.803(h) and (i) be 
modified in the final rule as follows: 
 

(h) Determination of a petition for rulemaking; c Determination and closure of docket on a 
petition for rulemaking—(1) Determination. Following acceptance of a petition for rulemaking, 
the NRC’s determination on the petition for rulemaking may be based upon, but is not limited 
to, the following considerations: 
 
(i) The merits of the petition for rulemaking; 
 
(ii) The immediacy of the safety, environmental, or security concern raised in the petition for 
rulemaking; 
 
(iii) The availability of NRC resources and the priority of the issues raised in the petition for 
rulemaking in relation to other NRC rulemaking issues; 
 
(iv) Whether the problems or issues raised in the petition for rulemaking are already under 
consideration by the NRC in other NRC processes;  
 
(v) The substance of any public comments received, if comments are requested; and 
 
(vi) The NRC’s past decisions and current policy on the issues raised in the petition for 
rulemaking. 
 
(2) PRM Docket Closure. After making a determination on the PRM, the NRC will 
administratively close the docket for a petition for rulemaking by taking a regulatory action in 
response to the PRM and publishing a notice describing that action with the related Docket 
Identification number (Docket ID), as applicable, in the Federal Register. The NRC may make a 



Ms. Annette Vietti-Cook 
July 17, 2013 
Page 9 
 
 

final determination on a petition for rulemaking and administratively close the docket for the 
PRM by: 
 
(i) Denying the petition.  A denial of a petition for rulemaking is a decisionDeciding  by the NRC 
not to undertake a rulemaking to address the issues raised in by the petition. for rulemaking  If 
a petition for rulemaking is denied, and  the NRC will inform the petitioner in writing informing 
the petitioner in writing of the grounds for denial and will publish notice of the denial in the 
Federal Register.  Petitions for rulemaking may be denied in whole or in part. 
 
(ii) Granting the petition.  A grant of a petition for rulemaking is a decision by the NRC to 
Initiating  initiate a rulemaking action (e.g., initiate new rulemaking, address the petition for 
rulemaking in an ongoing rulemaking, address the petition for rulemaking in a planned 
rulemaking) that considers the issues raised by a petition for rulemaking.  If a petition for 
rulemaking is granted, , and the NRC will informing the petitioner in writing of its decision and 
the associated Docket ID of the rulemaking action, if applicable; and publish notice of the grant 
in the Federal Register.  In appropriate cases, this notice may be provided in the proposed rule 
issued in response to the petition for rulemaking. 
 
(iii)  If public comment is requested on a petition for rulemaking, the notice of denial or grant 
will include a response to comments.    
 
(i) Granted Petitions – PRM Tracking and Publication in the Federal Register PRM Resolution—
(1) PRM resolution published in the Federal Register. After the grant of a petition for 
rulemaking, Tthe NRC will publish a Federal Register notice informing the public whenthat it has 
concluded all planned regulatory action with respect to some or all of the issues presented in a 
petition for rulemaking. This may occur by adoption of a final rule related to the petition for 
rulemaking;, denial by the NRC of the petition for rulemaking at any stage of the regulatory 
processtermination of the rulemaking process prior to publication of a final rule;, or the 
petitioner’s withdrawal of the petition for rulemaking at any stage of the regulatory process. As 
applicable, the Federal Register notice will include a discussion of how the regulatory action 
addresses the issues raised byin the petitioner for rulemaking;, the basis for the NRC’s decision 
to terminate the rulemaking processgrounds for denial of the petition for rulemaking;, or 
information on the withdrawal request submitted by the petitioner. The notice will also include 
the NRC’s response to any public comments received during the rulemaking process.(if 
comments are requested), unless the NRC has indicated that it will not be providing formal 
written responses to each comment received. 
 
(2) NRC decision not to proceed with rulemaking after closure of a PRM docket. If the NRC 
closes a PRM docket under paragraph (h)(2) of this section but subsequently decides not to 
carry out the planned rulemaking to publication of a final rule, then the NRC will notify the 
petitioner in writing of this decision and publish a notice in the Federal Register explaining 
the basis for its decision. The decision not to complete the rulemaking action will be 
documented as denial of the PRM in the docket file of the closed petition for rulemaking, in the 
Web sites, in the Unified Agenda, online in ADAMS and at http://www.regulations.gov as 
described in paragraph (j) of this section. 
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Proposed Changes to § 2.802(f) 
 
The proposed rule would remove the language currently included in § 2.802(f), which states that a 
determination on the adequacy of a PRM – that is, whether the petition includes the information 
required by § 2.802(c) – will ordinarily be made within 30 days of NRC’s receipt of the PRM.  
Specifically, § 2.802(f) currently states: 
 

If it is determined by the Executive Director for Operations that the petition does not include the 
information required by paragraph (c) of this section and is incomplete, the petitioner will be notified 
of that determination and the respects in which the petition is deficient and will be accorded an 
opportunity to submit additional data.  Ordinarily this determination will be made within 30 days 
from the date of receipt of the petition by the Office of the Secretary of the Commission. 

 
(emphasis added).  The use of the term “ordinarily” in the existing rule appears to provide the NRC 
some flexibility with respect to the 30-day target for issuing acceptance reviews.   
 
The Supplementary Information published with the proposed rule explains the removal of the 30-day 
timeframe, as follows: 
 

The NRC would remove the 30-day timeframe to ensure that sufficient time would be available, if 
needed, for thorough examination of the issues raised in complex or complicated PRMs.  Although 
the 30-day guideline would be removed from the regulations, the NRC still expects to complete the 
acceptance review of most PRMs within a 30-day period. 

 
78 Fed. Reg. 25,892.  Based on this explanation, it appears that the NRC intends to continue its current 
practice of ordinarily issuing initial acceptability determinations on PRMs within 30 days, which is precisely 
what the current rule allows.  In the case of unusually complex PRMs, the current rule provides the NRC 
with the flexibility to take more than 30 days to make an acceptability determination.  Thus, the rationale 
provided in the proposed rule does not support removal of the 30-day timeframe from the regulations.   
 
Further, removing the 30-day timeframe from the rule increases regulatory uncertainty and decreases 
transparency – which is contrary to the purpose of this rulemaking.  The rule should continue to provide 
petitioners with a reasonable degree of clarity with respect to the timeframes involved in the evaluation of 
PRMs, particularly with respect to initial acceptability determination.  Thus, NEI recommends that the 30-day 
timeframe continue to be included in the regulations (i.e., in the proposed § 2.803(b)).     
 
Thank you for your consideration of these comments.  If you have any questions or require additional 
information, please feel free to contact Jerry Bonanno at 202-739-8147; jxb@nei.org.  
 
Sincerely,  
 
 
 

 
Ellen C. Ginsberg 

mailto:jxb@nei.org
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P: 202.739.8140 
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nei.org 


July 17, 2013 
 
Ms. Annette Vietti-Cook 
Secretary, U.S. Nuclear Regulatory Commission 
Washington, DC 20555–0001 
ATTN: Rulemakings and Adjudications Staff 
 
 
Subject:  Comments on Proposed Revisions to the Petition for Rulemaking Process (78 Fed. Reg. 


25,886, dated May 3, 2013; Docket ID NRC-2009-0044) 
 
Dear Ms. Vietti-Cook: 
 
On behalf of the nuclear energy industry, the Nuclear Energy Institute (NEI)1 appreciates the opportunity 
to provide comments on the proposed rule revising the agency’s petition for rulemaking (PRM) process.  
Revisions to the existing regulations that improve the clarity and efficiency of the U.S. Nuclear 
Regulatory Commission (NRC) process for considering PRMs are consistent with the agency's Principles 
of Good Regulation. 
 
Clearly delineating important agency processes – like the PRM process – in durable, publicly-available 
regulatory products (e.g., formal guidance and regulations) increases the transparency and 
predictability of the agency’s regulatory programs.  NEI generally supports the agency’s effort to clarify 
the PRM process, particularly the proposed amendments to the acceptance criteria in § 2.802(c).  
These changes will facilitate submittal of higher quality petitions and increase the efficiency of the 
review process.   
 
But certain aspects of the proposed rule would not result in greater clarity or effectiveness.  
Specifically, NEI believes the proposed § 2.802(e)(2) would effectively allow and encourage rulemaking 
petitioners to participate in licensing proceedings without first meeting, or formally attempting to 
meet,2 the agency’s well-established standing and contention admissibility standards applicable to 
those proceedings.  This change is unnecessary, would not improve the Commission’s ability to 
                                            
1 NEI is the organization responsible for establishing unified nuclear industry policy on matters affecting the nuclear energy 
industry, including the regulatory aspects of generic operational and technical issues. NEI’s members include all utilities 
licensed to operate commercial nuclear power plants in the United States, nuclear plant designers, major architect/engineering 
firms, fuel fabrication facilities, materials licensees, and other organizations and individuals involved in the nuclear energy 
industry. 
 
2 Currently, 10 C.F.R. § 2.802(d) allows a petitioner that is also a “participant” in a licensing proceeding to request suspension 
of that proceeding.  The term “participant” includes “an individual or organization . . . that has petitioned to intervene in a 
proceeding or requested a hearing but that has not yet been granted party status.”  10 C.F.R. § 2.4.  The term “participant” 
also includes parties and interested states.  So, at the very least, an individual or organization must submit a petition to 
intervene or a request for hearing in order to be considered a “participant” in a licensing proceeding.     
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meaningfully consider suspension petitions, and would be detrimental to the adjudicatory process.  
Also, while we commend the effort to provide additional clarity regarding the agency’s process for 
resolving PRMs, we believe the proposed changes to §§ 2.803(h) and (i) are overly complex and may 
blur, rather than clarify, that process.  Finally, the proposed removal of the 30-day timeframe for 
making decisions on the acceptability of PRMs is not supported by the rationale offered in the proposed 
rule and would not further the purposes of the rulemaking.  Thus, this change should not be 
incorporated into the final rule.  These issues are discussed in greater detail below.   
 
Proposed Changes to § 2.802(e) 
 
The proposed changes set forth in 10 C.F.R. § 2.802(e)(2) would explicitly allow a rulemaking 
petitioner who is not a participant in an NRC licensing proceeding to request suspension of the 
licensing adjudication pending resolution of the PRM.  Such non-participants could request that the 
Commission suspend all or part of an adjudicatory proceeding by submitting the request concurrent 
with the related PRM, and filing copies of the suspension request and the PRM with the proceeding’s 
participants and presiding officer.  This proposed change is unnecessary, would not improve the 
Commission’s ability to meaningfully consider suspension petitions, and would be detrimental to the 
adjudicatory process. 
 
To be admitted as a party3 to an NRC licensing proceeding requires a showing of standing.4  The 
Commission generally applies contemporaneous judicial standing concepts, inquiring whether the 
participant has established that (1) it has suffered or will suffer a distinct and palpable injury that 
constitutes injury-in-fact within the zones of interest arguably protected by the governing statutes, (2) 
the injury is fairly traceable to the challenged action, and (3) the injury is likely to be redressed by a 
favorable decision.5  Those seeking to intervene in adjudicatory proceedings must also meet the 
agency’s contention admissibility requirements, which the Commission has repeatedly characterized as 
“strict by design.”6  In contrast, rulemaking petitioners need only be “interested persons.”7  The 
Commission has construed that term broadly, stating that it “has no intention of rejecting a petition for 
rulemaking solely on the ground that a petitioner has not alleged an injury in fact of the same 
character that would be necessary for standing in a licensing proceeding.”8    
 
The NRC’s threshold requirements for licensing hearings serve to focus the adjudicatory process on 
specific disputes that can be resolved in a trial-like adjudication, as opposed to challenges or proposed 


                                            
3 NEI recognizes that interested states, local governments, and Indian tribes may participate in adjudications without being 
admitted as a “party” to the proceeding.  10 C.F.R. § 2.315. 
 
4 10 C.F.R. § 2.309(d). 
 
5 See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-96-1, 43 NRC 1, 6 (1996). 
 
6 See Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 NRC 349, 358 
(2001). 
 
7 10 C.F.R. § 2.802(a). 
 
8 Rules of Practice for Domestic Licensing Proceedings; Petitions for Rule Making, 44 Fed. Reg. 61,320, 61,321 (Oct. 25, 
1979). 
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revisions to generic requirements or policies.  The rules of practice require that those seeking to 
intervene in licensing proceedings provide sufficient factual and legal foundations and support for their 
contentions.9  These requirements are essential to meeting the Commission’s stated objectives 
regarding adjudications:  providing a fair hearing process, avoiding unnecessary delays, and producing 
an informed adjudicatory record that supports agency decision-making on matters related to the NRC’s 
responsibilities.10   
 
The proposed § 2.802(e)(2) is inconsistent with the well-established standing and contention 
admissibility requirements.  The proposed rule would, in effect, generically allow rulemaking petitioners 
to participate in adjudicatory proceedings by submitting suspension petitions without first satisfying (or 
even formally attempting to satisfy) the necessary standing and contention admissibility criteria.  This 
approach runs counter to and would undermine the Commission’s policy on efficient and effective 
adjudications.   
 
In addition to being inconsistent with the Commission’s standing and contention admissibility 
standards, the proposed change is unnecessary.  The Commission has the authority to take action in 
individual proceedings as it deems necessary.11  In fact, the Commission recently used its inherent 
supervisory authority over adjudicatory proceedings to consider post-Fukushima suspension requests, 
some of which were filed by non-participants.12  Thus, the agency’s current procedural rules of practice 
have not inhibited the Commission’s ability to review and rule on suspension requests filed by non-
parties, when it concludes that such a review is warranted.  But the fact that the Commission may 
decide – in an exercise of its inherent authority – to review a suspension petition that is not permitted 
under the agency’s procedural rules does not support the conclusion that the agency’s procedural rules 
should be amended to permit such petitions on a generic basis.  There is no indication in the proposed 
rule, or any of the supporting documentation, that such a provision is necessary or would improve the 
Commission’s ability to make sound decisions on suspension petitions filed by non-participants in the 
limited instances where it determines that such decisions are warranted.   
 
Moreover, when exercising its inherent authority to rule on a request to suspend a licensing proceeding 
filed by rulemaking petitioners who were not participants in the relevant adjudication, the Commission 
has stated that even if the requested relief fell within the terms of the regulations, absent 
“extraordinary cause,” adjudications are seldom interrupted – particularly by an indefinite or very 
lengthy stay “on the mere possibility of change [to the agency’s regulations].”13  The Commission has 


                                            
9 See Entergy Nuclear Generation Co. & Entergy Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), LBP-06-23, 64 NRC 
257, 273 (2006). 
 
10 Statement of Policy on Conduct of Adjudications, CLI-98-12, 48 NRC 18 (1998). 
 
11 See Statement of Policy on Conduct of Adjudications  (“The Commission will take action in individual proceedings, as 
appropriate, to provide guidance to the boards and parties and to decide issues in the interest of a prompt and effective 
resolution of the matters set for adjudication.” 48 NRC at 25 (1998)). 
 
12 Union Electric Co. d/b/a Ameren Missouri (Callaway Plant, Unit 2), CLI-11-05, 74 NRC __ (Sept. 9, 2011) (slip op. at 39, n. 
132) (citing Petition for Rulemaking to Amend 10 C.F.R. § 54.17(c), CLI-11-01, 74 NRC __ (Jan. 24, 2011) (slip op. at 2 n.5)).  
 
13 Petition for Rulemaking to Amend 10 C.F.R. § 54.17(c), 74 NRC __ (slip op. at 2-3). 
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also made clear that it considers suspension of licensing proceedings a “drastic action that is not 
warranted absent immediate threats to public health and safety.”14  Highlighting the inherent 
prematurity of suspension petitions that are based on recently-filed PRMs, the Commission has 
explained that the positions in such PRMs are often “untested and remain to be examined after receipt 
of comments.”15  If the agency determines that its rules need changing as a result of a PRM, the 
Commission may then revisit whether the associated adjudication should be held in abeyance pending 
the rulemaking.16   
 
This precedent also reflects the Commission’s recognition that awaiting further information regarding 
the validity of the issues raised in a PRM would substantially delay ruling on an associated suspension 
request.  In turn, such delays could have significant consequences for the overall timeliness of 
adjudications.  Yet, the proposed rule would require the rulemaking petitioner to file its suspension 
request concurrent with the PRM.  So, at the time of filing, neither the NRC staff nor the public will 
have undertaken a substantive review of the merits of the PRM.  That is, the concerns in the PRM will 
be untested and unexamined, which will hinder the Commission’s ability to determine whether those 
concerns are sufficiently extraordinary to suspend the proceeding and could delay the proceeding in 
the interim.17   
 
Time and again, the Commission has stressed the importance of timely adjudications.  The 
Commission’s “longstanding practice has been to limit orders delaying proceedings to the duration and 
scope necessary to promote the Commission’s dual goals of public safety and timely adjudication.”18  
As a practical matter, a presiding officer – be it an Atomic Safety and Licensing Board or the 
Commission itself – would be unlikely to rule on any existing issues pending a motion to suspend the 
proceeding.  It could take several weeks, if not months, before the Commission has sufficient 
information on the issues raised in a PRM to make an informed ruling on a suspension request.  
Meanwhile, presiding officers may decline to rule on pending issues, simply on the chance that the PRM 
might be so intertwined with the adjudicatory issues that the proceeding should be halted.  In our 
view, encouraging more suspension petitions by non-participants through adoption of the proposed 
revision to § 2.802(e)(2) could result in unintended consequences, including introducing substantial 
delays in adjudications. 
 
The unintended consequences of proposed § 2.802(e)(2) are not outweighed by what appears to be 
the problem the proposal attempts to fix.  The genesis of this proposed revision is not articulated in the 
proposed rule’s Federal Register notice, so we can only surmise that it is meant to address 
extraordinary circumstances like those that occurred with the post-Fukushima rulemaking and 
suspension petitions.  But the NRC has not explained why those situations were problematic from a 


                                            
14 Id. at 3 (quoting AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-23, 68 NRC 461, 484 
(2008)).  
 
15 Id. at 4. 
 
16 Id.  
 
17 Id. 
 
18 Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation), CLI-01-26, 54 NRC 376, 381 (2001). 







Ms. Annette Vietti-Cook 
July 17, 2013 
Page 5 
 
 
procedural standpoint, or why they require a solution that would itself cause a different set of 
problems. 
 
In summary, NEI does not believe that the addition of § 2.802(e)(2) is prudent for several reasons.  
First, it is inconsistent with the Commission’s requirement that parties to adjudicatory proceedings 
meet standing and contention admissibility standards.  Second, it would place the Commission in an 
awkward position by generically permitting the submittal of suspension petitions that will force the 
Commission to judge the validity of a PRM before the PRM has been fully evaluated by the NRC staff or 
reviewed by the public.  Third, the time required for deliberation could impact the timeliness of 
adjudications.  Fourth, the proposed revision is unnecessary because the Commission may exercise its 
inherent authority to supervise agency licensing proceedings to review suspension requests filed by 
non-participants – despite the fact that such petitions are not explicitly permitted by the agency’s 
procedural rules.   
 
Given the discussion above, NEI believes that the NRC’s current framework should stand and the 
proposed 10 C.F.R. § 2.802(e)(2) should not be included in the final rule.   
 
Proposed Changes to § 2.803(h) and (i) 
 
The proposed revisions to 10 C.F.R. 2.803 §§ (h) and (i) would create a two-part process for closing a 
PRM.  The first part, under proposed § 2.803(h), provides for “administrative closure” of a PRM once 
the NRC has determined that the PRM should be entirely denied, or that the agency should initiate a 
rulemaking action.  The second part, under proposed § 2.803(i), provides for the “resolution” of a PRM.  
Resolution is only achieved once the agency has concluded all planned regulatory action on the PRM, 
e.g., issued a final rule addressing some or all of the PRM’s issues, or made a decision not to complete 
a rulemaking.  Notably, the proposed § 2.803(i)(2) states that any agency decision not to complete a 
rulemaking after an initial decision to proceed based on the PRM (i.e., after granting the PRM) would 
be considered a denial of the PRM.   
 
NEI believes that this two-part process will confuse, rather than clarify, the agency’s procedure for 
resolving PRMs.  Rather, we propose that final disposition of the PRM would occur either when the NRC 
denies the PRM, or when the NRC grants the PRM by initiating a rulemaking.  As explained below, 
there is no reason to withhold “final action” on a PRM, which has already effectively been granted, until 
resolution of the resultant rulemaking proceeding.   
 
The Supplementary Information published with the proposed rule explains the proposed §§ 2.803(h) 
and (i), stating: 
 


10.  The process for administrative closure of a PRM docket, once the NRC has determined its 
course of action for the PRM would be provided in § 2.803(h)(2). The proposed requirements 
would provide two categories, derived from the NRC’s recent review of the PRM process, for 
closing a PRM docket once the NRC has determined its course of action: (1) Denial of the PRM 
in its entirety, indicating a determination not to pursue a rulemaking action to address the 
issues raised in the PRM (this would also constitute final ‘‘resolution’’ of the PRM); or (2) 
initiation of a rulemaking action addressing some or all the requested rule changes in the PRM.  







Ms. Annette Vietti-Cook 
July 17, 2013 
Page 6 
 
 


Initiation of a rulemaking action may take one of two forms: (i) Initiation of a new, 
‘‘standalone’’ rulemaking focused on some or all of the matters raised in the PRM; or (ii) 
integration of the PRM into an existing or planned rulemaking process (including the early 
stages of an NRC effort to decide whether to pursue rulemaking, e.g., when the NRC is 
considering whether to develop a regulatory basis or to issue an advance notice of proposed 
rulemaking). In either case, the PRM docket would be closed, although the PRM itself would not 
be completely and finally ‘‘resolved’’ until the NRC acts on the last remaining portion of the 
PRM’s request. Final NRC action on the PRM (‘‘resolution’’) would be a final rule addressing the 
petitioner’s requested changes, a final rule addressing some (but not all) of the petitioner’s 
requested changes, or a notice published in the Federal Register of the NRC’s decision not to 
address the petitioner’s requested changes in a rulemaking action. 
 
11. In § 2.803(h)(2)(ii), three common examples of potential rulemaking actions would be 
provided to inform the petitioner of potential rulemaking paths for granting a PRM: (1) Initiate a 
new rulemaking; (2) address the PRM in an ongoing rulemaking; or (3) address the PRM in a 
planned rulemaking. The NRC would publish a Federal Register notice to inform the public of its 
determined course of action, which would enhance transparency of the NRC’s PRM process and 
communicate better the NRC’s planned approach to the PRM.  Implementing this process would 
enhance the NRC’s ability to close PRMs efficiently and effectively. 
 
12. Section 2.803(i)(2) would explain that the NRC will notify the petitioner in writing and also 
publish a notice in the Federal Register if the NRC closes a PRM under § 2.802(h)(2)(ii) but 
subsequently decides not to carry out the planned rulemaking to publication of a final rule. 
These notices would explain the basis for the NRC’s decision not to carry out the planned 
rulemaking to publication and not to include the PRM in a rulemaking action. 
 
13. The addition of § 2.803(i) would explain how a PRM ultimately is resolved under the APA 
and would distinguish final resolution of a PRM from administrative closure of a PRM docket, 
described in proposed § 2.803(h)(2). Resolution of a PRM occurs when the NRC publishes a 
Federal Register notice informing the public that any planned regulatory action related to the 
PRM has been concluded. For rulemaking actions, resolution requires publication in the Federal 
Register of the final rule related to the PRM, which would include a discussion of how the 
published final rule addresses the issues raised in the PRM. Also, proposed § 2.803(i) would 
note that the NRC’s denial of the PRM or the petitioner’s withdrawal of the PRM at any stage of 
the regulatory process would conclude all planned regulatory action related to the PRM. As 
applicable, the Federal Register notice resolving the PRM would include a discussion of the 
NRC’s grounds for denial or information on the withdrawal request that the petitioner 
submitted. 


 
78 Fed. Reg. 25,889 (emphasis added).  This explanation, read together with the proposed rule, 
indicates that “administrative closure” of a PRM would not constitute final “resolution” of the PRM for 
purposes of the Administrative Procedure Act.   
 
To promote clarity and transparency, there should be only one step necessary for the agency to finally 
disposition a PRM.  This would occur when the NRC staff makes a determination akin to what the 
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proposed rule deems “administrative closure.”  At that point, the NRC would either deny the PRM or 
grant the PRM by initiating a rulemaking.19  In order to avoid confusion, the NRC should clarify that 
granting a PRM means that the agency is agreeing only to initiate a rulemaking, but does guarantee 
that a final rule will result, or that any final rule flowing from a PRM will include all of the substantive 
relief requested by the petitioner.  This point should be stressed in the Supplemental Information 
published with the final rule, as it is very important that potential petitioners understand the meaning 
of having a PRM granted.  Determining that the PRM should be denied or that a rulemaking should be 
initiated is all that is necessary to achieve final agency action on the PRM.  Withholding final resolution 
of a PRM that has actually been granted until the resultant rulemaking is finalized or terminated is 
unnecessary and does not make the process clearer, more transparent, or more efficient. 
 
Access to judicial review would not be adversely affected by NEI’s proposed approach to resolving 
PRMs.  Denial of a petition for rulemaking is subject to judicial review.20  Likewise, if a PRM is granted 
and a rulemaking initiated, termination of that rulemaking would be judicially reviewable.  Indeed, the 
United States Court of Appeals for the District of Columbia has explained: 
 


The law in this circuit clearly holds that an agency's termination of an ongoing rulemaking is 
judicially reviewable. As we said in Natural Resources Defense Council, Inc. v. SEC, 606 F.2d 
1031, 1047 (D.C.Cir.1979) (“NRDC”), “in light of the strong presumption of reviewability, 
discretionary decisions not to adopt rules are reviewable where, as here, the agency has in fact 
held a rulemaking proceeding and compiled a record narrowly focused on the particular rules 
suggested but not adopted.” See also Environmental Defense Fund v. EPA, 852 F.2d 1316 
(D.C.Cir.1988), cert. denied, 489 U.S. 1011, 109 S.Ct. 1120, 103 L.Ed.2d 183 (1989); Action on 
Smoking and Health v. C.A.B., 699 F.2d 1209 (D.C.Cir.1983). The NRDC court drew a clear 
distinction between an agency's refusal to undertake a rulemaking (reviewable, if at all, under 
an exceedingly narrow standard), and its decision to terminate a docket after a substantial 
record has been compiled. 21  


 
Further, a final rule is considered final agency action and is reviewable pursuant to the Administrative 
Procedure Act and other relevant statutes.  So, from the standpoint of reviewability, there is no reason 
to withhold “final action” on a PRM, which has already effectively been granted, until resolution of the 
resultant rulemaking proceeding.    
 
Although NEI believes that “final action” on a PRM that has been granted need not be delayed until the 
resultant rulemaking is completed (or terminated), we agree that, if granted, a PRM should be tracked 
through the rulemaking process.  The Federal Register notice for any resulting final rule should make 
clear its origin in (or relationship to) the previously granted PRM.  Should a rulemaking be initiated, but 


                                            
19 PRMs could also be denied or granted in part, but the basic premise of final agency action on the PRM occurring at that 
point remains the same.  See, e.g., Petition to Initiate Rulemaking; Surface Coal Mining and Reclamation Operations; 
Permanent Regulatory Program; Federal Inspection and Enforcement Authority:  Notice of decision on petition for rulemaking, 
52 Fed. Reg. 21,598 (June 8, 1987)(granting in  part and denying in part a petition for rulemaking, with initiation of 
rulemaking constituting final agency action on the portion of the PRM that was granted).   
 
20 Auer v. Robbins, 519 U.S. 452, 459 (1997). 
 
21 Williams Natural Gas v. FERC, 872 F.2d 438, 443 (D.C. Cir. 1989). 
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http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1983107967

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1983107967
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terminated before publication of a final rule, either because of withdrawal by the petitioner or 
subsequent decision by the agency, NEI agrees that the NRC should publish a Federal Register notice 
providing a well-reasoned basis for its decision that is supported by the administrative record 
(regulatory/technical basis, proposed rule and response to public comments, etc.).  In either case, the 
agency would provide public notice of how the previously granted PRM was addressed from a 
substantive perspective.  This notification ensures that the PRM is administratively tracked, even 
though NEI believes that it can be deemed “closed” upon the NRC’s initial determination that the PRM 
should be denied or granted via initiation of a rulemaking. 
 
In summary, NEI believes that dividing the closure process into two steps involving “administrative 
closure” and “resolution” is unnecessary and confusing.  The NRC’s determination of whether to deny a 
PRM or initiate a rulemaking should result in the PRM’s closure.  At that point, a decision has been 
made on whether the issues raised in the PRM are worthy of further review, or not.  That decision is 
sufficient to close the PRM, even if the PRM’s substantive request is still subject to deliberation through 
the rulemaking process.   
 
Given the discussion above, NEI recommends that the proposed 10 C.F.R. §§ 2.803(h) and (i) be 
modified in the final rule as follows: 
 


(h) Determination of a petition for rulemaking; c Determination and closure of docket on a 
petition for rulemaking—(1) Determination. Following acceptance of a petition for rulemaking, 
the NRC’s determination on the petition for rulemaking may be based upon, but is not limited 
to, the following considerations: 
 
(i) The merits of the petition for rulemaking; 
 
(ii) The immediacy of the safety, environmental, or security concern raised in the petition for 
rulemaking; 
 
(iii) The availability of NRC resources and the priority of the issues raised in the petition for 
rulemaking in relation to other NRC rulemaking issues; 
 
(iv) Whether the problems or issues raised in the petition for rulemaking are already under 
consideration by the NRC in other NRC processes;  
 
(v) The substance of any public comments received, if comments are requested; and 
 
(vi) The NRC’s past decisions and current policy on the issues raised in the petition for 
rulemaking. 
 
(2) PRM Docket Closure. After making a determination on the PRM, the NRC will 
administratively close the docket for a petition for rulemaking by taking a regulatory action in 
response to the PRM and publishing a notice describing that action with the related Docket 
Identification number (Docket ID), as applicable, in the Federal Register. The NRC may make a 
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final determination on a petition for rulemaking and administratively close the docket for the 
PRM by: 
 
(i) Denying the petition.  A denial of a petition for rulemaking is a decisionDeciding  by the NRC 
not to undertake a rulemaking to address the issues raised in by the petition. for rulemaking  If 
a petition for rulemaking is denied, and  the NRC will inform the petitioner in writing informing 
the petitioner in writing of the grounds for denial and will publish notice of the denial in the 
Federal Register.  Petitions for rulemaking may be denied in whole or in part. 
 
(ii) Granting the petition.  A grant of a petition for rulemaking is a decision by the NRC to 
Initiating  initiate a rulemaking action (e.g., initiate new rulemaking, address the petition for 
rulemaking in an ongoing rulemaking, address the petition for rulemaking in a planned 
rulemaking) that considers the issues raised by a petition for rulemaking.  If a petition for 
rulemaking is granted, , and the NRC will informing the petitioner in writing of its decision and 
the associated Docket ID of the rulemaking action, if applicable; and publish notice of the grant 
in the Federal Register.  In appropriate cases, this notice may be provided in the proposed rule 
issued in response to the petition for rulemaking. 
 
(iii)  If public comment is requested on a petition for rulemaking, the notice of denial or grant 
will include a response to comments.    
 
(i) Granted Petitions – PRM Tracking and Publication in the Federal Register PRM Resolution—
(1) PRM resolution published in the Federal Register. After the grant of a petition for 
rulemaking, Tthe NRC will publish a Federal Register notice informing the public whenthat it has 
concluded all planned regulatory action with respect to some or all of the issues presented in a 
petition for rulemaking. This may occur by adoption of a final rule related to the petition for 
rulemaking;, denial by the NRC of the petition for rulemaking at any stage of the regulatory 
processtermination of the rulemaking process prior to publication of a final rule;, or the 
petitioner’s withdrawal of the petition for rulemaking at any stage of the regulatory process. As 
applicable, the Federal Register notice will include a discussion of how the regulatory action 
addresses the issues raised byin the petitioner for rulemaking;, the basis for the NRC’s decision 
to terminate the rulemaking processgrounds for denial of the petition for rulemaking;, or 
information on the withdrawal request submitted by the petitioner. The notice will also include 
the NRC’s response to any public comments received during the rulemaking process.(if 
comments are requested), unless the NRC has indicated that it will not be providing formal 
written responses to each comment received. 
 
(2) NRC decision not to proceed with rulemaking after closure of a PRM docket. If the NRC 
closes a PRM docket under paragraph (h)(2) of this section but subsequently decides not to 
carry out the planned rulemaking to publication of a final rule, then the NRC will notify the 
petitioner in writing of this decision and publish a notice in the Federal Register explaining 
the basis for its decision. The decision not to complete the rulemaking action will be 
documented as denial of the PRM in the docket file of the closed petition for rulemaking, in the 
Web sites, in the Unified Agenda, online in ADAMS and at http://www.regulations.gov as 
described in paragraph (j) of this section. 
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Proposed Changes to § 2.802(f) 
 
The proposed rule would remove the language currently included in § 2.802(f), which states that a 
determination on the adequacy of a PRM – that is, whether the petition includes the information 
required by § 2.802(c) – will ordinarily be made within 30 days of NRC’s receipt of the PRM.  
Specifically, § 2.802(f) currently states: 
 


If it is determined by the Executive Director for Operations that the petition does not include the 
information required by paragraph (c) of this section and is incomplete, the petitioner will be notified 
of that determination and the respects in which the petition is deficient and will be accorded an 
opportunity to submit additional data.  Ordinarily this determination will be made within 30 days 
from the date of receipt of the petition by the Office of the Secretary of the Commission. 


 
(emphasis added).  The use of the term “ordinarily” in the existing rule appears to provide the NRC 
some flexibility with respect to the 30-day target for issuing acceptance reviews.   
 
The Supplementary Information published with the proposed rule explains the removal of the 30-day 
timeframe, as follows: 
 


The NRC would remove the 30-day timeframe to ensure that sufficient time would be available, if 
needed, for thorough examination of the issues raised in complex or complicated PRMs.  Although 
the 30-day guideline would be removed from the regulations, the NRC still expects to complete the 
acceptance review of most PRMs within a 30-day period. 


 
78 Fed. Reg. 25,892.  Based on this explanation, it appears that the NRC intends to continue its current 
practice of ordinarily issuing initial acceptability determinations on PRMs within 30 days, which is precisely 
what the current rule allows.  In the case of unusually complex PRMs, the current rule provides the NRC 
with the flexibility to take more than 30 days to make an acceptability determination.  Thus, the rationale 
provided in the proposed rule does not support removal of the 30-day timeframe from the regulations.   
 
Further, removing the 30-day timeframe from the rule increases regulatory uncertainty and decreases 
transparency – which is contrary to the purpose of this rulemaking.  The rule should continue to provide 
petitioners with a reasonable degree of clarity with respect to the timeframes involved in the evaluation of 
PRMs, particularly with respect to initial acceptability determination.  Thus, NEI recommends that the 30-day 
timeframe continue to be included in the regulations (i.e., in the proposed § 2.803(b)).     
 
Thank you for your consideration of these comments.  If you have any questions or require additional 
information, please feel free to contact Jerry Bonanno at 202-739-8147; jxb@nei.org.  
 
Sincerely,  
 
 
 


 
Ellen C. Ginsberg 



mailto:jxb@nei.org
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