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	Date of Contact:  (MM/DD/YYYY): 2013-05-30
	ORG: U.S. Department of Homeland Security
	Subject: Teleconference with the U.S. Department of Homeland Security Regarding Foreign Ownership, Control, or Domination (FOCD)
	Summary of Conversation: As part of its outreach to provide a fresh assessment on issues relating to foreign ownership, control, or domination (FOCD), the NRC staff held a teleconference on May 30, 2013, with the U.S. Department of Homeland Security (DHS) to obtain information on how DHS reviews FOCD issues and how DHS mitigates FOCD.  The NRC staff that participated in the call were:  Jo Ann Simpson, Shawn Harwell, Grace Kim, Kristina Banovac, and Ho Nieh.  The DHS staff that participated in the teleconference were:  Shawn Cooley, Richard Hagar, Kembra Walden, and Brian Williams.
	Action Required (If Any): 
	Name of Person Documenting Conversation: Jo Ann Simpson, Financial Analyst, IFIB/DIRS/NRR
	Type of Conversation:  Telephone: Telephone
	Type of Conversation:  Outgoing: Outgoing
	Name of Person(s) contacted or in contact with you: Shawn Cooley
	EMAIL ADDRESS: Shawn.Cooley@HQ.DHS.GOV
	Official Use Only - Security-Related Information:                                                          
	Telephone Number:  (Enter 10 numeric digits): 
	Docket Number(s): 
	License Number(s): 
	Control Number(s): 
	Page 3 of ___: 2
	Page 3 of ___: 3
	Page 3 of ___: 3
	Date of Signature:  (MM/DD/YYYY): 2013-06-10
	Summary:  (Continued from Page 1): Question 1:                                                                                                                                                                                                 How does your Agency coordinate with other Agencies in the Federal Government regarding foreign ownership issues?  At which time do you engage other agencies?                                                                                                                                                                                          Answer 1:The Office of Policy and Development within DHS is responsible for carrying out responsibilities for the Committee on Foreign Investment in the United States (CFIUS), which is an in interagency committee that reviews foreign direct investment (FDI) in the United States to ensure there are no national security implications.  In addition, DHS will make determinations to clear a transaction with mitigation, clear a transaction without mitigation, or request to the President of the United States that the transaction be suspended or prohibited.  DHS also reviews FCC license applications, and foreign ownership, control, or domination (FOCD) in excess of 10 percent is an automatic trigger.   Question 2:What information does your Agency review in making a determination regarding foreign ownership?  Answer 2:The reviews that DHS conducts for CFIUS are based on national security considerations.  DHS conducts risk-based assessments using CFIUS guidance that has been published in the Federal Register (73 FR 74567), the potential equity interest by the foreign entity, and intelligence information to determine the amount of risk, which is a function of threat, vulnerabilities, and consequences.  Question 3:Does your Agency have a threshold for implementing mitigation?  What are the main mitigation measures that your Agency implements when making a determination?Answer 3:DHS does not having a specific threshold determination when it conducts reviews for CFIUS since each review is based on the particular facts and circumstances of the filing.  DHS stated that with early warning and due diligence regarding mergers and acquisitions can lead CFIUS to ask a company to submit a filing with CFIUS even if there was no previous filing, if there is a potential there is a covered transaction.  A covered transaction is jurisdictional and is any transaction where a foreign entity can have control over a U.S. business.  With regards to FCC, it is its own trigger since there a public interest determination that has to be made.There are different mitigation measures that can be implemented based on each review, and based on the level of trust.  A mitigation agreement measure may include imposing a U.S. citizen security officer,  Question 4:How do you monitor the mitigation measures?Answer 4:DHS meets quarterly as part of CFIUS  to review mitigation to ensure compliance, and there are annual reporting requirements, conducting a third party audit of the mitigation agreement on a periodic basis, conducting on-site inspections and interviews, and requiring an annual certification from the company that they're in compliance with the mitigation agreement. Question 5:Do you conduct enforcement on foreign ownership or violations of mitigation measures?Answer 5:Upon identification that a part of the agreement had been breached, DHS would request the company to propose a remediation of corrective action and try to work with the company to fix it (as long as the company is making a "good faith" effort).  If that doesn't work, DHS can impose fines.  As a last resort if there are continued issues, DHS can reopen the case and ultimately petition the President to order the company to divest.  With regards to telecom, DHS can have FCC revoke the license if there is a material breach.
	Action Required (Continued from page 1): Question 6:How does your Agency define control in the context of foreign ownership?  Answer 6:Pursuant to Title 31 of the Code of Federal Regulations Section 800.208, the term control means the power, direct or indirect, whether or not exercised, through the ownership of a majority or a dominant minority of the total outstanding voting interest in an entity, board representation, proxy voting, a special share, contractual arrangements, formal or informal arrangements to act in concert, or other means, to determine, direct, or decide important matters affecting an entity; in particular, but without limitation, to determine, direct, take, reach, or cause decisions [. . .].DHS will review, major expenditures, sale or leases, the appointment or dismissal of officers and senior managers, board of director rights, and veto rights. While control may be easier to define above 50 percent, it is possible for a minority foreign owner to exhibit control.  DHS did state that Proxy Agreements could be used to ensure U.S. control in order to break foreign ownership, control, or domination (FOCI), however they are difficult to implement and are very resource intensive.Question 7:What regulations or statutes does your Agency use in making its determinations and/or findings?Answer 7:Foreign National Security Act31 CFR 800



