
  

June 10, 2013 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 
Before the Atomic Safety and Licensing Board 

 
In the Matter of    ) 
      ) Docket No. 52-017-COL 
Dominion Virginia Power, et al.  )  
      ) ASLBP No. 08-863-01-COL 
North Anna Power Station, Unit 3  ) 

DOMINION’S ANSWER TO BREDL’S MOTION TO REOPEN 

Pursuant to 10 C.F.R. § 2.309(h), Virginia Electric and Power Company, dba Dominion 

Virginia Power (“Dominion”), hereby answers and opposes the Request to Reopen and Admit 

New Contention (“Motion”), which the Blue Ridge Environmental Defense League (“BREDL”) 

submitted to the Board on May 28, 2013.1  As a threshold matter, Dominion respectfully submits 

that this Board lacks jurisdiction to entertain this Motion.  The Board’s initial jurisdiction over 

this matter terminated when BREDL’s last contention was dismissed, and the Commission 

subsequently remanded the case to the Board to exercise jurisdiction solely for the limited 

purpose of considering whether to reopen the record to admit a pending seismic contention.  

CLI-12-14, 75 N.R.C. 692, 701-702 (2012), reconsideration denied, CLI-12-17, 76 N.R.C. __, 

slip op. at 2 (Sept. 25, 2012). 

Further, BREDL’s Motion neither addresses nor satisfies the Commission’s standards at 

10 C.F.R. § 2.326 governing motions to reopen.  Indeed, BREDL does not identify any 

contention that it seeks to raise through this Motion.  Without a showing of some significant, 

                                                 
1  Counsel for Dominion mistakenly believed that the Motion was filed on May 29, 2013, but on rechecking the 

NRC Electronic Hearing Docket notification, confirmed that the Motion was filed shortly before midnight on 
May 28.  Therefore, Dominion requests leave to file its Answer one day out of time.  Both BREDL and the NRC 
Staff have consented to this one day extension.   
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timely raised, and properly supported safety or environmental issue, the reopening standards 

cannot be met.  See 10 C.F.R. § 2.326(a)(1)-(3), (b).2 

In essence, BREDL’s Motion appears to be seeking a ruling allowing contentions to be 

submitted and admitted in the future without any showing that the reopening standards have been 

met.  See Motion at 3 (requesting to have the application process “reopened pending new 

contentions to be submitted by the Intervenor to the Atomic Safety and Licensing Board”).  

BREDL provides no justification for this request.  Moreover BREDL’s request is fundamentally 

at odds with the Commission’s decisions in this case holding that (1) once a record is closed, 

each new issue is subject to consideration under the reopening standards (CLI-12-17, slip op. at 

7); (2) the purpose of having the reopening rule is to make sure that petitioners have an 

opportunity to raise serious issues after the close of the record (CLI-12-14, 75 N.R.C. at 700); 

and (3) an unfettered ability to file a late contention may significantly undermine the efficiency 

of a proceeding (id.). 

BREDL’s alternative request – that the NRC should require Dominion to “re-start its 

application process from the beginning by submitting a new application referencing a new design 

certification rule and re-noticing it under federal administrative procedures” (Motion at 3) – is 

also unsupported by any justification.  In fact, BREDL is simply repeating claims that the Board 

has previously found are beyond its authority and without any legal basis.  See LBP-10-17, 72 

N.R.C. 501, 508-17 (2010).  As the Board previously held, the NRC rules allow amendments, 

which may include significant changes to the application (id. at 514), and there is no inherent 

                                                 
2  BREDL also failed to consult with the parties.  As 10 C.F.R. § 2.323(b) provides, “A motion must be rejected if 

it does not include a certification by the attorney or representative of the moving party that the movant has made 
a sincere effort to contact other parties in the proceeding and resolve the issue(s) raised in the motion. . . .” While 
this consultation requirement does not apply to Section 2.309 motions for new or amended contentions, 
BREDL’s current Motion does not seek admission of any new or amended contentions under 10 C.F.R. § 2.309. 
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conflict between hearing rights under the Atomic Energy Act and the filing of a revised license 

application that incorporates a different design (id. at 516).3  BREDL had the opportunity to 

appeal these rulings (CLI-12-14, 75 N.R.C. at 703) and did not do so.  Therefore, the Board’s 

prior rulings are the law of this case. 

Moreover, the upcoming revision of the COL application is reverting to a reactor design 

that BREDL had over two and a half years to challenge.  Dominion filed its application in 

November 2007 and that application referenced the ESBWR design until June 2010.  BREDL 

was given an initial opportunity to intervene in this proceeding to challenge any portion of this 

application.  BREDL provides no explanation why the revision of the COL application reverting 

to the ESBWR design would deprive BREDL of any hearing rights or warrant completely 

restarting the adjudicatory process.   

BREDL’s Motion contains a further request that it be given “an extended opportunity to 

file contentions on the technology change to be concurrent with but not limited to the issues in 

the seismic contention now held in abeyance.”  Motion at 3-4.  While BREDL once more 

provides no support for this request, Dominion does not oppose establishing a single date for 

motions to reopen based on any genuinely new information in the upcoming COLA revision (i.e. 

information meeting the good cause standard in 10 C.F.R. § 2.309(c)(1)(i)-(ii)).   

                                                 
3  BREDL also asserts that the Commission must complete the ESBWR design certification rulemaking before 

proceeding with the COL application.  Motion at 3.  As the Board previously ruled, the Commission has held 
that design certification rulemakings and individual COLA proceedings may proceed simultaneously, and the 
Board has no authority to order the Staff to cease review or require Dominion to submit a new application.  LBP-
10-17, 72 N.R.C. at 512-13 & n.46, citing Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power 
Plant, Units 1 and 2), CLI-09-8, 69 N.R.C. 317, 329 (2009).   
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Dominion is willing to agree that any such motions to reopen would be due sixty (60) 

days4 after Dominion completes its revisions to the COL application reverting to the ESBWR 

design, including completion of the seismic reanalysis.5  With respect to any new or amended 

contention raised in a motion to reopen within this time frame relating to consideration of the 

August 23, 2011 earthquake at Mineral Virginia, Dominion would not object on grounds of 

timeliness or good cause to any contention that is based on information that was not previously 

available, or is materially different from information that was previously available, prior to the 

August 23, 2011 earthquake.  With respect to any other new contentions raised in a motion to 

reopen within this time frame, Dominion would not object on grounds of timeliness or good 

cause to any contention that is based on information that was not previously available, or is 

materially different from information that was previously available, prior to Dominion’s April 

26, 2013 notification that North Anna Unit 3 COLA will revert to the ESBWR design.6   

To be clear, Dominion will oppose any motions to reopen seeking to raise contentions 

that could have been raised based on the original COL application referencing the ESWBR 

design, which BREDL had a full opportunity to challenge, or on subsequent revisions to the 

COL application that BREDL could also previously have challenged.  Dominion also reserves 

the right to challenge the admissibility of any new or amended contention on any other grounds, 

including the limitations in 10 C.F.R. § 52.39(c) on contentions challenging issues resolved in 

the Early Site Permit proceeding. 

                                                 
4  The proposed sixty day period is consistent with the Board’s July 26, 2012 Order (Setting Time for Filing 

Motion to Reopen the Proceeding). 
5  These revisions to the COL application are currently expected to be completed by the end of the year.   
6  Dominion has consulted with both BREDL and the NRC Staff on this proposal.  The NRC staff has responded 

that Dominion’s proposed approach to the treatment of future BREDL motions to reopen, particularly in regard 
to the timeliness of such a motion, is acceptable, with the understanding that the Staff reserves its right to argue 
that such a motion does not meet any other applicable standard, including the contention standards of section 
2.309 and the reopening standards of section 2.326.  BREDL is still considering Dominion’s proposal. 
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In sum, BREDL’s Motion and its attempt to restart the proceeding or avoid the reopening 

standards are improper and should be denied.  However, in the interest of avoiding piecemeal 

filings or any undue burden on the parties, Dominion is willing to agree on a single filing date 

for legitimate motions to reopen  

CERTIFICATION 

Pursuant to 10 C.F.R. § 2.323(b), Dominion has consulted with the parties to obtain their 

consent to Dominion’s request to file this Answer one day out of time.  Dominion has also 

consulted with the parties in a sincere attempt to obtain agreement to its proposal for a single 

filing date for motions to reopen. 

 
 
 
 
Lillian M. Cuoco  
Senior Counsel  
Dominion Resources Services, Inc.  
120 Tredegar Street, RS-2  
Richmond, VA 23219  
Tel. (804) 819-2684  

 

Respectfully Submitted, 

/Signed electronically by David R. Lewis/ 
_________________________________ 
David R. Lewis  
Pillsbury Winthrop Shaw Pittman, LLP  
2300 N Street, NW  
Washington, DC 20037-1128  
Tel. (202) 663-8474 

 
Counsel for Dominion 

Dated:  June 10, 2013 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Dominion’s Answer to BREDL’s Motion to Reopen 

has been served through the E-Filing system on the participants in the above-captioned 

proceeding, this 10th day of June, 2013.  
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       David R. Lewis 
 
 
 
 
 
 


