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INTRODUCTION 

 
Pursuant to 10 C.F.R. § 2.323(c), the Staff of the U.S. Nuclear Regulatory Commission 

(NRC Staff or Staff) hereby responds to the Blue Ridge Environmental Defense League’s 

(BREDL) “Request to Reopen and Admit New Contention” (Request) dated May 28, 2013.  As 

set forth below, the Staff submits that BREDL’s request should be dismissed because the 

Board lacks jurisdiction to consider BREDL’s Request.  In any event, as further explained 

below, BREDL’s Request should be dismissed as premature and for its failure to satisfy the 

requirements of 10 C.F.R. § 2.326 for reopening the record. 

BACKGROUND 

On November 26, 2007, the Virginia Electric and Power Company, d/b/a Dominion 

Virginia Power, and Old Dominion Electric Cooperative (collectively, Dominion) submitted their 

application for a combined license (COL) to construct and operate one new reactor at the North 

Anna site (Application).  See Dominion Virginia Power; Notice of Hearing and Opportunity to 

Petition for Leave to Intervene on a Combined License for North Anna Unit 3, 73 Fed. 

Reg. 12,760 (Mar. 10, 2008).  The Application then referenced the Economic Simplified Boiling 
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Water Reactor (ESBWR) design.  Id.  BREDL filed a petition for intervention and request for 

hearing on May 9, 2008.  Virginia Elec. and Power Co. (North Anna Power Station, Unit 3), 

LBP-08-15, 68 NRC 294, 299 n.1 (2008).  On August 15, 2008, the Board issued its decision in 

LBP-08-15 in which it found that BREDL had standing, admitted BREDL’s Contention 1 in part, 

and admitted BREDL as a party to this proceeding.  Id. at 338. 

On May 18, 2010, Dominion informed the NRC Staff it intended to revise its Application 

to incorporate a different nuclear reactor design, the U.S. Advanced Pressurized Water Reactor 

(US-APWR), in place of the ESBWR.  Letter from E.S. Grecheck, Dominion, to NRC (May 18, 

2010) (ADAMS Accession No. ML101410207).  On June 17, 2010, before Dominion had 

actually revised the Application to change the technology, BREDL submitted Intervenor’s New 

Contention Eleven challenging the legality of that change.  Intervenor’s New Contention Eleven 

(June 17, 2010) (Contention 11).  The Board declined to admit Contention 11, finding nothing in 

the NRC regulations that would prohibit an applicant from amending its Application to 

incorporate a different reactor design.  Virginia Elec. and Power Co. (North Anna Power 

Station, Unit 3), LBP-10-17, 72 NRC 501, 514-15 (2010). 

BREDL then filed Contentions 12 and 13 based on revisions to the Application, which 

the Board also rejected.  Virginia Elec. and Power Co. (North Anna Power Station, Unit 3), 

LBP-11-10, 73 NRC 424, 453 (2011).  In that decision, the Board effectively resolved all 

contentions pending at that time, but did not terminate the proceeding.  Id.  The Board 

subsequently denied Dominion’s request to terminate the proceeding.  Virginia Elec. and Power 

Co. (North Anna Power Station, Unit 3), LBP-11-22, 74 NRC 259, 261-62 (2011). 

On August 23, 2011, an earthquake took place near Mineral, Virginia, centered 

approximately eleven miles from the North Anna facility.  On September 22, 2011, BREDL 

requested admission of Contention 14 based on the earthquake.  Request to Admit Intervenor’s 

New Contention (Sept. 22, 2011).  On October 20, 2011, the Board granted a consent motion 
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that Dominion filed on behalf of all the parties in which the parties requested the Board to hold 

Contention 14 in abeyance pending Dominion’s expected submission of the results of its 

assessment of whether any changes should be made to the Application in light of the 

earthquake.  Order (Granting Consent Motion to Hold BREDL’s New Contention in Abeyance), 

at 2 (Oct. 20, 2011) (unpublished) (ADAMS Accession No. ML11293A207).  That decision also 

stated that BREDL will have 30 days to amend its new contention based on any new 

information arising on or after the August 23, 2011, earthquake.  Id. 

On June 7, 2012, in response to a request for review of LBP-11-22, the Commission 

terminated the proceeding and remanded the proceeding to the Board “to exercise jurisdiction 

solely for the limited purpose of considering whether to reopen the record and admit BREDL’s 

seismic contention.”  Virginia Elec. and Power Co. (North Anna Power Station, Unit 3), 

CLI-12-14, 75 NRC 692, 702 (2012), reconsideration denied CLI-12-17, 76 NRC __, __ (Sept. 

25, 2012) (slip op. at 2).  The remanded proceeding on BREDL’s proposed seismic contention 

remains held in abeyance.  See North Anna, CLI-12-17, 76 NRC at __ (slip op. at 7 n.20). 

On April 25, 2013, Dominion notified the NRC of its intent to revise its Application in July 

of 2013 to revert to the ESBWR design, which Dominion had originally referenced in its 

Application in 2007.  Letter from E. S. Grecheck, Dominion, to NRC (Apr. 25, 2013) (ADAMS 

Accession No. ML13120A016) (Dominion April 2013 Letter).  On May 28, 2013, BREDL 

submitted the instant Request to reopen this proceeding and to admit new contentions based 

on Dominion’s April 25, 2013 letter. 

DISCUSSION 

As discussed below, the Board lacks jurisdiction to consider BREDL’s Request. In 

addition, BREDL’s Request fails to meet the 10 C.F.R. § 2.326 criteria for reopening a closed 

record.  For these reasons, BREDL’s Request should be dismissed. 
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I. The Board Does Not Have Jurisdiction to Consider BREDL’s Request. 

As the Commission explained in its June 7, 2012, decision in CLI-12-14, once the Board 

resolved all pending contentions the proceeding terminated, thus ending the Board’s jurisdiction 

except with respect to BREDL’s proposed seismic contention filed after the August 2011 

Mineral, Virginia earthquake.  See North Anna, CLI-12-14, 75 NRC at 701-03.  In response to 

BREDL’s request for reconsideration, the Commission reiterated that “we remanded the case to 

the Board to exercise jurisdiction solely for the limited purpose of considering whether to reopen 

the record and to assess the admissibility of [the] pending seismic contention.”  North Anna, 

CLI-12-17, 76 NRC at __ (slip op. at 2).  The Commission also observed that “a ruling 

reopening a proceeding with respect to a specific issue would not have the effect of reopening 

the proceeding for adjudication on unrelated matters—once a record is closed, each new issue 

is subject to consideration under the reopening standards.”  Id. at __ (slip op. at 7). 

Until a license has actually been issued, the Commission (as opposed to the licensing 

board) retains jurisdiction to reopen a closed case.  Dominion Nuclear Connecticut, Inc. 

(Millstone Nuclear Power Station, Units 2 & 3), CLI-06-04, 63 NRC 32, 35-36 (2006) (citing Tex. 

Utils. Elec. Co. (Comanche Peak Steam Electric Station, Unit 2), CLI-93-01, 37 NRC 1 (1993).  

In view of Millstone and North Anna, the Commission’s limited grant of jurisdiction with respect 

to BREDL’s pending request to admit a seismic contention did not grant the Board jurisdiction 

to consider motions to reopen the record based on other matters.  Id.  Therefore, this Board 

does not have jurisdiction to consider BREDL’s instant Request, and that Request should be 

dismissed. 

II. BREDL’s request does not satisfy the Commission’s requirements for reopening the 
record. 
 
A. Legal Standards for Reopening a Closed Record 

 
To be accepted, a motion to reopen the record in in a closed proceeding must meet 

each of the 10 C.F.R. § 2.326 requirements.  That section states, in relevant part, that: 
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(a) A motion to reopen a closed record to consider additional 
evidence will not be granted unless the following criteria are 
satisfied: 

  (1)  The motion must be timely. However, an exceptionally grave 
issue may be considered in the discretion of the presiding officer 
even if untimely presented; 

  (2)  The motion must address a significant safety or 
environmental issue; and 

  (3)  The motion must demonstrate that a materially different 
result would be or would have been likely had the newly proffered 
evidence been considered initially. 

(b)  The motion must be accompanied by affidavits that set forth 
the factual and/or technical bases for the movant’s claim that the 
criteria of paragraph (a) of this section have been satisfied. 
Affidavits must be given by competent individuals with knowledge 
of the facts alleged, or by experts in the disciplines appropriate to 
the issues raised. 

 
10 C.F.R. § 2.326.  Motions to reopen a closed record proffering new contentions must satisfy 

§ 2.326(d), which states that: 

(d) [a] motion to reopen that relates to a contention not previously 
in controversy among the parties must also satisfy the § 2.309(c) 
requirements for new or amended contentions filed after the 
deadline in § 2.309(b). 

 
Id.  Those contentions must also meet the admissibility requirements of 10 C.F.R. § 2.309(f).  

See Dominion Nuclear Connecticut, Inc. (Millstone Power Station, Unit 3), CLI-09-05, 

69 NRC 115, 124 (2009). 

B. BREDL’s Request Fails to Satisfy the Requirements to Reopen a Closed Record 
 

BREDL’s request to reopen the closed record in this proceeding is not based on 

Dominion’s completed seismic assessments as the Commission anticipated in CLI-12-14 and 

as the Board discussed in its July 26, 2012, unpublished order.  Request at 1.  Instead, BREDL 

bases the instant Request on the April 25, 2013, letter in which Dominion merely states its 

“plans” to submit a revision to its Application in July 2013.  Id.  Dominion provides some minor 

additional details in its April 2013 letter regarding its intent to incorporate sections of the 

ESBWR Design Control Document (DCD) in its Application.  Dominion April 2013 Letter at 1.  
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Dominion also discusses other updates Dominion will make to “certain sections” of the 

Application, but it does not state the content or substance of any of those prospective revisions.  

Id.  Dominion has not revised its Application, yet BREDL asks the Board to reopen the 

proceeding pursuant to the requirements of 10 C.F.R. § 2.326 citing only Dominion’s letter of 

intent to revise its Application.  Request at 1.  The Request is insufficient under 10 C.F.R. 

§ 2.326 for a number of reasons. 

First, BREDL’s Request is premature. BREDL does not base its Request on any actual 

changes to the North Anna Unit 3 Application.  Request at 1-3.  Instead, BREDL bases its 

Request on Dominion’s April 25, 2013, letter in which Dominion merely states its “plans” to 

submit a revision to its Application reflecting the technology change in July 2013.  Id. at 1.  In its 

Request BREDL states that “the basis for reopening is the recent decision by [Dominion] to 

alter the fundamental design basis—i.e., for a technology change—in its pending combined 

operating license application.”  Id. 

BREDL cites Dominion’s intent letter to support the technology change, but fails to 

reference any actual change to the Application.  BREDL admits in the Request that “submission 

of the new contentions must await the submission of the revised North Anna Unit 3 COLA, 

expected sometime in July.”  Id.  At present Dominion has not revised its Application to 

reference the ESBWR, and BREDL, per force, does not identify any actual revisions to the 

Application currently under review.  Because BREDL premises the instant Request on mere 

plans to revise the Application and not on any actual revisions to the Application, BREDL has 

filed its Request prematurely.1 

                                                

1
  Since the Request is premature, it is not untimely pursuant to § 2.326(a)(1).  Nonetheless, the 

Request fails to take issue with any actual substantive changes to the present Application, and as such, 
fails to raise an issue with the Application, let alone an “exceptionally grave” one as required by 10 C.F.R. 
§ 2.326(a)(1). 
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Second, BREDL fails in its Request to raise a significant safety or environmental issue 

as required under 10 C.F.R. § 2.326(a)(2).  BREDL states in its Request that Dominion’s 

“requested technology change is an entirely new and unexpected matter” and that “[n]o notice 

was published in the Federal Register or the NRC website for hearing opportunities.”  Id. at 2.  

Dominion states in its letter that it “intend[s] to take full advantage of the work previously 

performed by both the NRC and Dominion before June 2010 when Dominion’s COLA had been 

the Reference- or R-COLA for ESBWR technology . . .” and “of the work that DTE Electric 

Company (DTE) has subsequently completed for Fermi Unit 3 as the ESBWR R-COLA after 

June 2010.”  Dominion April 2013 Letter at 1.  Dominion states further that it “intends to 

minimize changes to North Anna Unit 3 COLA content from what previously had been reviewed 

by the staff, but . . . recognize[s] that time has passed and that some change will be necessary 

such as that required to address subsequent revisions to the DCD.”  Id. at 2.  BREDL fails to 

reference any actual change in the Application, and fails to explain how Dominion’s decision to 

revert back to the reactor design it had incorporated when it filed its original Application in 2007 

raises a safety or environmental issue, let alone one that is “significant.” 

Third, for similar reasons, BREDL fails to demonstrate that a materially different result 

would be or would have been likely had newly proffered evidence been considered initially” as 

required under 10 C.F.R. § 2.326(a)(3).  BREDL cites no change to the Application, and 

accordingly does not explain in what way changes reveal any inadequacy in Dominion’s 

Application and how it would change the outcome of any determination in the proceeding.  

Failing this showing, BREDL’s request is deficient under 10 C.F.R. § 2.326(a)(3). 

Fourth, BREDL fails to proffer an affidavit in accordance with 10 C.F.R. § 2.326(b) 

setting forth factual or technical bases supporting its claims to have met the criteria under 

§ 2.326(a).  Failing all three criteria under § 2.326(a), BREDL also fails to provide any support, 

let alone support in the form of an affidavit, as required under § 2.326(b). 
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Fifth, because BREDL indicates in its request that it intends to raise a new contention 

not previously in controversy, it must meet the requirements stated in 10 C.F.R. § 2.326(d), 

which in turn references the 10 C.F.R. § 2.309(c) requirements for new or amended contentions 

filed after the deadline in 10 C.F.R. § 2.309(b).  BREDL proffers no new contention in its 

Request and makes no showing regarding 10 C.F.R. §§ 2.309(c)(i)-(iii) for late filed contentions 

or § 2.309(f)(1)(i)-(vi) for contention admissibility.  BREDL’s Request should be denied for this 

reason as well. 

III. The NRC Staff does not object to the setting of a time period to submit a motion to 
reopen. 

 
BREDL states that it would like an “extended opportunity to file contentions on the 

technology change to be concurrent with but not limited to the issues in the seismic contention 

now held in abeyance.”  Request at 3-4.  The NRC Staff would not object to the Commission’s 

setting a schedule for the submission of a motion to reopen the closed record to consider 

matters other than BREDL’s proposed seismic contention based on the anticipated dates of 

Dominion submissions revising the Application to reference the ESBWR.  For the reasons 

explained above, however, the Board lacks jurisdiction to consider matters other than BREDL’s 

proposed seismic contention, and cannot set a schedule for filings regarding such matters.2 

 

 

 

                                                

2
  As jurisdiction over BREDL’s Request now lies with the Commission, the Board could follow the 

Vogtle Licensing Board’s approach set forth in its unpublished August 17, 2010, Memorandum and refer 
BREDL’s Request to the Commission for appropriate action. See Southern Nuclear Operating Co. (Vogtle 
Electric Generating Plant, Units 3 and 4), Memorandum (Referring Request to Admit New Contention to 
the Commission), at 2-3 (Aug. 17, 2010) (unpublished) (ADAMS Accession No. ML102290498).  Should 
the Board refer the Request to the Commission, the NRC Staff would submit that the Commission should 
dismiss the Request as premature for the reasons stated herein.  The Commission could nonetheless take 
the opportunity to issue a scheduling order to govern future motions to reopen on issues other than the 
seismic matters delegated to the Board in this proceeding.   
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CONCLUSION 

For the reasons set forth above, BREDL’s Request should be dismissed. 

 
 
Respectfully submitted, 

 
 

/Signed (electronically) by/ 
Robert Weisman 
Counsel for the NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15D21 
Washington, DC 20555-0001 
(301) 415-1696 
Robert.Weisman@nrc.gov 

 
 
 

/Executed in Accord with 10 C.F.R.     

§ 2.304(d)/ 
Ann N. Hove 
Counsel for the NRC Staff 
U.S. Nuclear Regulatory commission 
Mail Stop O-15D21 
Washington, DC 20555-0001 
(301) 415-5117 
Ann.Hove@nrc.gov  

 
 
 
 

Dated at Rockville, Maryland 
this 7th day of June, 2013. 
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