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June 6, 2013 
 
Ms. Annette L. Vietti-Cook 
Secretary of the Commission 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
ATTN:  Rulemaking and Adjudications Staff 
 
Subject: Docket ID NRC-2013-0024; PRM-73-16 
 
Dear Ms. Vietti-Cook, 
 

Arizona Public Service Company (“APS”), the NRC licensed operator of Palo Verde 
Nuclear Generating Station (NPF-41, NPF-51, and NPF-74), respectfully submits comments on 
the Petition for Rulemaking (“PRM”) submitted by the Nuclear Energy Institute on January 25, 
2013.1

 

  As explained in greater detail below, APS recommends that the NRC grant the petition; 
the proposed revisions to 10 C.F.R. § 73.56 are necessary to ensure that the Commission’s 
security-related regulations clearly establish the framework necessary to ensure adequate 
protection of public health and safety, and promote the common defense and security.  
Additionally, APS recommends that the proposed revisions be modified to reflect that the 
availability of third-party review of access authorization determinations be limited to those 
circumstances where a licensee is otherwise legally obligated to provide this opportunity to an 
employee or group of employees (e.g., as expressly required in a collective bargaining 
agreement.) 

The NRC Should Grant the Petition for Rulemaking 
 

As a threshold matter, the PRM clearly and concisely describes a specific situation 
involving a legal decision by the U.S. Court of Appeals for the Seventh Circuit2 that has 
expressly called into question the applicability and operative nature of a Commission regulation 
in circumstances where a licensee has ostensibly, through a contractual agreement with a 
group of employees, provided rights to those employees that they arguably may not have had 
under a certain interpretation of the regulation.  The PRM proposes specific language that will 
clarify and resolve the apparent conflict.  Therefore, the petition meets the criteria specified in 
10 C.F.R. § 2.802(c), and the petition should be granted.3

                                                           
1   Letter from Ellen C. Ginsberg, Vice President, General Counsel & Secretary, Nuclear Energy Institute, 

to Annette L. Vietti-Cook, Secretary of the Commission, U.S. Nuclear Regulatory Commission, Petition 
for Rulemaking to Amend 10 C.F.R. § 73.56, submitted January 25, 2013 (ADAMS Accession No. 
ML13035A186) (hereinafter “PRM”). 

 

2   Exelon Generation Company v. Local 15, International Brotherhood of Electrical Workers, 676 F.3d 
566 (7th Cir. 2012). 

3  In a subsequent petition for en banc review of the 7th Circuit’s initial decision, the Court showed 
restraint and deference to the Commission, and left the issue for the Commission to resolve.  Indeed, 
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The Proposed Revisions Should be Modified to Limit Their Applicability 
 

The PRM provides a comprehensive explanation of the reasons why 10 C.F.R. § 73.56 
needs to be revised.  In its letter transmitting the PRM, NEI plainly and unequivocally stated that 
it requests the NRC: 
 

modify its access authorization regulations to impose a limited scope of third-party 
review of denials or revocations of licensee unescorted access decisions to ensure that 
such decisions cannot be overturned by any third-party.  These revisions would also 
clarify that unescorted access decisions are solely the responsibility of reactor licensees, 
subject to oversight by the NRC (emphasis added).4

 
 

Further, the text of the PRM goes on to state: 
 

NEI’s proposed rule changes do not preclude the possibility that the review function 
could be performed by a third-party arbitrator. At bottom, the fundamental issue created 
by the 7th Circuit decision is not with the existence of the review process or even 
necessarily with the qualifications of a third-party reviewer.  Rather, the issue goes to the 
scope of the review and the third-party reviewer’s authority (emphasis in original).5

 
 

APS does not disagree with the arguments made and the relief requested by NEI.  
Licensee access authorization review programs are already, and will continue to be, subject to 
NRC oversight and enforcement.  However, nuclear power facility licensees cannot be held 
accountable for upholding and complying with the NRC’s security regulations if an 
unaccountable and unqualified third party that is not motivated by adequate protection of the 
public can impose a binding decision forcing the licensee to allow unescorted access to its 
facility by a person whom the licensee has determined not to be trustworthy and reliable.   
 

NEI’s proposed revision to 10 C.F.R. § 73.56(l) goes to great lengths to ensure 
fundamental fairness and due process for workers whose terms and conditions of employment 
are addressed by a collective bargaining agreement, thus effectively adding another layer of 
protection for those workers above what already exists.  However, the proposed revisions to 10 
C.F.R. § 73.56(l) could be read to require a licensee’s procedures for review of unescorted 
access denials to include the opportunity for third-party review in all cases.  It is clear that NEI 
did not intend such a reading of the proposed revision.   
 

In order to avoid any ambiguity, APS requests that the proposed revisions be modified to 
reflect that if a licensee’s collective bargaining agreements or other business obligations 
expressly require a third-party review of unescorted access denials, then the limited third-party  

                                                                                                                                                                                           
upon denying the petition for en banc review, Judge Posner expressly stated in a concurring opinion, 
“… while there is nothing judges can do without exceeding the proper bounds of our office, Congress 
and the Nuclear Regulatory Commission can do something and one or both of them should.”  Exelon 
Generation Company v. Local 15, International Brotherhood of Electrical Workers, 682 F.3d 620 (7th 
Cir. 2012) (Posner, J. concurring).  APS agrees with Judge Posner’s recommendation. 

4 PRM cover letter at p. 1.  
5  PRM at p. 8. 






