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  National Employment Law Project	
 

	
June 6, 2013 
 
Annette L. Vietti-Cook  
Secretary of the Commission  
U.S. Nuclear Regulatory Commission 
Washington, DC 20555–0001 
Via electronic mail Rulemaking.Comments@nrc.gov  

 
Re: Docket ID NRC-2013-0024 

 
Dear Ms. Vietti-Cook:  
 
We have reviewed the Nuclear Energy Institute’s (NEI) petition for rulemaking requesting that the 
U.S. Nuclear Regulatory Commission (NRC) amend 10 C.F.R. § 73.56(a) and (l).  The amendments 
proposed by NEI would substantially limit the scope of arbitration in resolving disputes over access 
authorization and narrow the available remedies to workers in nuclear power plants.  We believe that 
the NEI’s proposal may have detrimental consequences to public safety and we urge the NRC to deny 
the petition. 
 
Statement of Interest 
 
The National Employment Law Project (NELP) is a non-profit national legal organization with over 
forty years of experience advocating for the employment rights of low-wage and unemployed workers. 
NELP seeks to ensure that all employees, and especially the most vulnerable ones, receive the full 
protection of labor standards laws. NELP has promoted the enforcement of federal, state, and local 
antidiscrimination laws and consumer protection laws to reduce employment barriers for workers with 
criminal records and to help them preserve their employment opportunities.  
 
NELP has been a national leader in the movement to restore fairness for workers to the process of 
criminal background checks. An increasing number of federal and state laws have imposed broad new 
mandates that deny employment to large numbers of workers with criminal records. In response to this 
growing challenge, NELP has used its expertise to develop model reforms that improve the reliability 
of criminal background checks and reward rehabilitation while balancing public safety concerns. 
NELP has also provided valuable testimony before Congress and several states on existing and 
proposed laws that affect the employment opportunities of workers. 
 
The Current Arbitral Review Promotes Public Safety and Should Be Maintained 
 
The NEI’s proposal would have a direct impact on the quality of the workforce in nuclear power 
plants.  The denial of access authorization frequently results in the termination of employment.  The 
loss of workers, who may have specialized expertise or years of irreplaceable experience, is a serious 
concern for the public safety of nuclear power plants.  Not only may a facility lose valued and skilled 
employees, turnover necessitates devoting resources to replacing dismissed workers and investing in 
new workers.  Even the most qualified new workers require training.  New workers in the initial stages 
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of employment will unlikely be able to execute their duties in the nuclear facilities to the same degree 
as seasoned employees.  Given the gravity of the consequences resulting from the loss of valuable 
workers, the denial of access authorization must be based on an accurate and fair process.  This means 
that the process must reliably distinguish between those who pose a safety risk in the facility and those 
qualified workers who better serve the public safety and security of the workplace by retaining their 
access authorization and continuing to work. 
 
The current scope of arbitral review promotes licensee decisions that are reasonable, consistent, and 
defendable.  Under the NEI’s proposal, the licensee’s decision would be unassailable, eliminating the 
checks and balances of review that foster transparent decision-making. The NEI amendments would 
limit the scope of arbitral review to four elements: (1) completeness and correctness of the facts used 
to make the decision; (2) adherence to the licensee’s review criteria; (3) adherence to legal and 
regulatory requirements; and (4) consistency with the licensee’s established procedures. (NEI Pet. at 
8). If the arbitrator identifies any deficiencies in the decision, the arbitrator has only one remedy 
option; the arbitrator cannot overturn the decision, but may only remand to the licensee for 
reconsideration. (Id.)  
 
By limiting the scope of review and remedy, the NEI’s amendments would undermine the integrity of 
the current arbitral review process.  An arbitrator could not consider whether the criteria adopted and 
applied by the licensee were reasonable.  Neither review of the reasonableness of the licensee’s 
conclusion that conduct warranted access authorization denial nor review of the employer’s credibility 
determinations would be permitted. 
 
The current structure of review depends on the option of arbitration to maximize its accuracy and the 
reliability of decision-making.  Although section 73.56(l) states that the review procedure “must 
contain a provision to ensure that the individual is informed of the grounds for the denial” and section 
73.56(m)(2) states that, upon request, a licensee must provide to an individual denied access “[a]ll 
information pertaining to a denial or unfavorable termination of the individual’s unescorted access or 
unescorted access authorization,” it is our understanding that licensees neglect these requirements. (10 
C.F.R. § 73.56(l), (m)(2); see IBEW Comments, Attachments B and C) 
 
On the contrary, outside of arbitration, nuclear power plant employees rarely receive the rationale 
explaining the denial of access authorization.  In fact, it is our understanding that the appeal process 
outside of arbitration virtually never results in overturning the initial decision.  (See IBEW Comments 
at 28-29.) Therefore, the arbitral review provides the only real opportunity for the employee to 
understand the licensee’s decision and to challenge it.  
 
In an analogous safety sensitive context, the ability to meaningfully review and challenge authorization 
denials has been maintained to promote public safety. For example, the Transportation Worker Identity 
Credential (TWIC) program is a federally mandated background check program of the nation’s port 
workers. Shortly after the September 11th attacks, Congress imposed significant new federal terrorist 
security risk background checks on more than two million workers with access to the nation’s ports. 
By April 2009, all workers were required to have undergone an FBI background check conducted by 
the Transportation Security Administration (TSA) in order to access the nation’s ports. (46 U.S.C. § 
70105.) 
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The program includes a waiver process by which workers can provide information detailing their 
rehabilitation efforts post-felony conviction to prove that he or she does not pose a threat to the 
security of the port, thereby “waiving” the disqualification.  (49 C.F.R. § 1515.7.) As part of the TWIC 
process, workers are notified by TSA of the specific disqualifying offenses listed on their record.  
 
Over a hundred thousand port workers have received initial disqualification letters from TSA because 
they were determined to be potentially ineligible to obtain a TWIC card based on their FBI criminal 
background check. For those workers who received an initial disqualification letter, 13,649 workers 
requested waivers. Of those, 11,908 have been successful in “waiving” the disqualification and 
obtaining their TWIC, which is an 87 percent success rate.1  
 
The analog to be drawn from the TWIC program is that in a safety sensitive environment, a robust 
review of initial access authorization denials benefits public safety.  The meaningful review of denials 
provided in the highly-charged, terrorist-risk port context suggests that security is only maintained 
where unnecessary worker terminations are avoided.  
 
While recognizing that access denial fulfills a security function, it is essential to protect against 
arbitrary practices that undermine the integrity of the review of access authorization.  The NEI 
amendments will not advance safety in nuclear power plant facilities.  If anything, the NEI proposal 
could severely undermine the checks and balances that preserve the reliability of the access 
authorization review.  For these reasons, we urge you to deny the petition.  
 
 
Sincerely, 
 

 
Maurice Emsellem 
Co-Policy Director 
National Employment Law Project 
 

																																																								
1	U.S.	Dept.	of	Homeland	Security,	TWIC	Dashboard,	April	2013.	




