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NUCLEAR REGULATORY COMMISSION 

Docket ID NRC-2013-0024 

COMMENTS OF THE INTERNATIONAL UNION, SECURITY, POLICE, FIRE 
PROFESSIONALS OF AMERICA, SPFPA IN OPPOSITION TO THE RULEMAKING 

PETITION OF THE NUCLEAR ENERGY INSTITUTE 

   

   

INTRODUCTION 

 The International Union, SPFPA is the nation’s largest security union devoted to the 

exclusive representation of security personnel defined as “Guards” in Section 9 (b)(3) of the 

National Labor Relations Act, as amended. It has bargaining units throughout the United States, 

Canada, and Puerto Rico in every major industry, business, and government installation. 

 For many years the SPFPA has represented security personnel at nuclear power plants 

and other NRC regulated facilities. In some instances the security force is directly employed by 

the licensee and in others by a contracted security agency. All of its collective bargaining 

agreements provide for binding grievance arbitration. Throughout its history at nuclear power 

plants, the SPFPA has never experienced problems with arbitration and personnel access 

authorization requirements; and employers have not opposed the right to arbitration. 

 There is no need or reason to amend Section 73.56(a) and (l). 

ARGUMENT 

The Nuclear Energy Institute, in response to the decision from the Seventh Circuit case 

Exeleon Generation Co., LLC v. Local 15, IBEW  has filed a petition to amend rule 10 C.F.R § 

73.56 by the Nuclear Regulatory Commission, specifically the review of denials of unescorted 
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access authorization. The proposed amendment to 10 C.F.R § 73.56 by the Nuclear Energy 

Institute (NEI)  is biased, untenable, and unnecessary. The NEI has proposed a rule that is greatly 

favors licensees and extremely limits the ability for arbitral review of denials of unescorted 

access authorization. For the following reasons, the International Union of Security, Police, Fire 

Professionals of America (SPFPA) oppose the NEI’s petition to amend 10 C.F.R § 73.56.  

A. THIRD PARTY ARBITRATION BALANCES A LICENSEE’S ABILITY TO 

DEMONSTRATE HIGH ASSURANCE 

 The NEI’s first contention is that due to the current language of the rule, a licensee could 

be placed in the uncertain position of either complying with an arbitrator’s decision to re-grant 

unescorted access or run afoul of “regulatory enforcement action for failing to meet the NRC’s 

requirement to maintain “high assurance” [that individuals are trustworthy and reliable]” 

(Nuclear Energy Institute Petition for Rulemaking to Amend 10 C.F.R. § 73.56). This argument 

is misleading and illogical. As the NEI later concedes, the NRC has always intended for 

arbitration or independent third-party review. There are currently no limits on the issues that an 

arbitrator may review nor the remedies they may award. The NRC will not subject a licensee to 

regulatory enforcement for following an arbitrator’s justified decision to overrule the denial of 

unescorted access: the NRC will likely use regulatory enforcement if the licensee fails to allow 

for independent third-party review as intended by the Commission when promulgating this rule. 

Second, the licensee would still be complying with their duty of “high assurance” by allowing 

for the third-party independent review. Arbitration would only occur after a denial of unescorted 

access, and as arbitration was contemplated and expected by the Commission, allow arbitration 

or independent review is part of their duty of “high assurance”.  Arbitral review of denials is 

merely another means of ensuring that the duty of “high assurance” is met. 
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 The NEI also quotes 73.56(a)(4) which states “[o]nly a licensee shall grant an individual 

unescorted access authorization and are responsible to maintain, deny, terminate, or withdraw 

unescorted access authorization.”. The NEI also references Commission statements from the 

1991 consideration which stated “the ultimate responsibility of denying or granting access 

authorization to an individual resides in the licensee.” However, in Exeleon Generation Co., LLC 

v. Local 15, IBEW, the case that spurred this controversy, the 7th Circuit made note that in 2009 

the Commission stated multiple times that, in regards to 73.56(a)(4), it “would . . . retain the 

intent of the current requirement that only licensees and applicants have the authority to grant or 

permit an individual to maintain unescorted access to nuclear power plant protected and vital 

areas.” Exeleon Generation Co., LLC v. Local 15, IBEW, 676 F.3d 566, 574 (7th Cir. Ill. 2012). 

As the court noted, the language in 73.56(a)(4) “was to underscore the authority of licensees for 

program implementation as distinct from contractors and vendors.” Id. There was no indication 

that this section had anything to do with arbitral review or “the notion that the Commission 

revised paragraph (a)(4) to impose a backdoor prohibition on any third-party review of access 

denials.” Id. 

B. THE PROPOSED AMENDMENTS CONTRADICT THE ORIGINAL INTENT OF 

THE COMMISSION 

 The NEI claims that its proposed amendment will bring the rule back to the original 

intent of the Commission, as in the NEI’s opinion the 7th Circuit’s decision alters that intent. To 

support this contention, the NEI relies on the 1991 consideration for the final rule. However, the 

NEI never cites anything by the Commission from the consideration that supports this 

contention. The NEI concedes that the rule permits arbitral review, however they believe that any 

review should be limited and focus only “on the integrity of the process, not on the merits of the 
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decision” (NEI Petition, at 5) of the licensee. The NEI quotes the Commission, which stated 

“The effectiveness of the program will depend on the accuracy of the information that forms the 

basis for access authorization decisions and on the perception that the program is a fair one 

worthy of their cooperation.” Final Rule, 56 Fed. Reg. at 19,006 (1991) and additionally stated 

that if “the evidence indicates a proper application of relevant criteria in excluding an employee, 

the review procedure, if utilized, should result in a decision vindicating the management action.” 

Id. at 19,002. It is unclear that this statement is referring to the licensee’s criteria, which is never 

mentioned in the Commission’s explanation, or to the actual NRC standards applied by the 

licensee. If the latter, which is the logical conclusion, then of course the arbitrator would find for 

the licensee if the evidence supports the licensees decision. Furthermore, it is hardly a “fair” 

program for the employees if their bargained for arbitration is rendered hollow by an NRC rule. 

 As the court in Exelon stated, when the 1991 rule was published “the Commission 

assured union leaders and everyone else in the industry that it “never intended that any review 

procedure that already exists in a bargaining agreement be abandoned.”” Exeleon, supra quoting 

56 Fed.Reg. at 19,002.  Additionally, the court stated: 

  if the Commission had wanted to depart from its clear policy allowing arbitration . . . it would 
have said so—at least in its commentaries on the proposed and finals rules if not in the text of the 
amended rule itself . . . the failure of the Commission or even a single public comment to 
mention the controversial issue of arbitral review in the 2009 rulemaking process “can be likened 
to the dog that did not bark” Id. at 574-75 

 Clearly, and as the NEI stipulates, arbitration is allowed and expressly permitted by the 

Commission and the rule. Additionally, the Commission has remained silent on the issue of 

arbitration and how it should be conducted, although they explicitly stated they did not want to 

disturb what unions and companies had already bargained for. Id. at 574. The arbitration process 

would be one of those subjects. Furthermore, the NEI quotes language that they believe means 
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that an arbitrator should only review the facts and application of those facts by the licensee, 

rather than the merits of the decision. However, it is very unlikely that the NEI’s proposed 

review process is what the unions and employers will have bargained for. There apparently has 

been no issue with the arbitration process, otherwise the Commission or a public comment would 

have brought attention to it previously, or the NEI would have cited a relevant case or arbitration. 

It is unclear why the NEI feels that this amendment is even necessary. 

 The NEI’s proposed amendment essentially makes arbitration an empty gesture and an 

illusion of fairness. The NEI’s interpretation of the language more accurately creates a conflict of 

interest. If the licensee has ultimate authority not only to grant or deny unescorted access, but to 

also re-deny employees after an arbitrator “reviews the facts and process” of the licensee, it is 

incredibly unlikely that the licensee would overturn its decision. That conflict of interest cannot 

be allowed and cannot possibly be what the Commission originally intended when creating the 

rule. Finally, if the arbitration merely covers the process and facts used by the licensee, but the 

licensee ultimately holds the power to comply or rebuff the arbitration decision, there is no point 

in arbitration. Although the NEI concedes that arbitration is permitted, their proposed arbitration 

process would amount to a waste of time and explicitly conflicts with the Commissions intended 

effect of arbitration and independent review because the licensee will still be heavily involved, 

thus eliminating the NRC mandated independence.  

C. ARBITRATION DOES NOT UNDERMINE THE NRC’S STATUTORY DUTY 

 The NEI believes that if the decision from Exelon remains and the rule is not amended, 

that the NRC can be found to have abdicated its statutory duty. This duty comes from the Atomic 

Energy Act of 1954 in which the NRC is obligated “to ensure, through its licensing and 
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regulatory functions, that the generation and transmission of nuclear power does not 

unreasonably threaten public welfare.” (NEI Petition, at 6). The NEI opines that the “situation 

created by the 7th Circuit’s decision undermines the NRC’s ability to demonstrate that adequate 

protection is assured if licensees are impeded in their ability to comply with NRC requirements 

to maintain “high assurance.”” (NEI Petition, at 6) because the 7th Circuit decision would 

potentially allow employees that were previously denied unescorted access to be granted access, 

thus creating an unsecure atmosphere. 

 However, the NRC would not be abdicating their statutory duty, and the rule does not 

create a deficiency. The NRC created this rule 22 years ago, during which arbitrations have 

routinely been conducted in regards to unescorted access authorization. The NEI cites nothing 

that would suggest that in the past 22 years the NRC has been accused of abdicating it’s duty. 

Arbitration was obviously something that the NRC contemplated would occur as a result of this 

rule, and took into account when considering their statutory duty to maintain safe nuclear power 

plants that would not harm the public welfare. For over two decades there has been no issue with 

this rule and the NRC upholding its statutory duty, and there is no reason to believe that there 

will any issue in the future. 

D. ARBITRATORS ARE HIGHLY QUALIFIED INDIVIDUALS FULLY CAPABLE OF 

RESOLVING ACCESS AUTHORIZATION DISPUTES 

 The NEI claims that arbitral review of unescorted access denials, by “unaccountable third 

parties” with “no training, qualifications, or experience” (NEI Petition, at 6) will result in 

disaster. The NEI states that “access authorization decisions for nuclear power plants are made 

by persons with training, expertise, and experience in making predictive judgments about the 
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suitability of persons to have unescorted access to nuclear facilities.” (NEI Petition, at 7). The 

NEI believes that when reviewing denials of access, a labor arbitrator’s primary goal is not the 

public’s safety, and additionally that arbitrators have a predilection to give each side a partial 

victory. 

 This argument is unfounded. First, an arbitrator and a licensee examine basically the 

same materials when making a decision on unescorted access. When granting access or 

arbitrating a denial, the only relevant information will be easily understandable to experts and 

laymen alike, as they will not be examining nuclear science or other psychological factors, but 

rather an individual’s past behavior and their ability to change. The NEI makes no mention of 

what sort of training licensee undergoes or why a labor arbitrator would be so incapable of 

making predicative judgments. Arbitrators frequently are confronted with cases involving 

employee discipline or discharge and substance abuse or behavioral issues. For instance, in the 

arbitration of Greenlee Bros. & Co., an arbitrator dealt with a discharge case where the employee 

was improperly discharged for absenteeism due to alcohol abuse. There, the arbitrator overturned 

the discharge, and instead awarded a six month leave of absence and unconditional reinstatement 

so long as the employee complied with rehabilitation and the rehabilitation center certified he 

was capable of returning to work Greenlee Bros. & Co. and Int’l Ass’n. of Aerospace Workers, 

AFL-CIO, Unity Lodge No. 1553 (1976) (Wolff, Arb.).  Arbitrators carefully examine the 

situation on a case by case basis, and if the individual has a chance at recovery, the arbitrator 

amends the discharge to some form of qualified reinstatement. The NEI has requested 

expediency by the NRC in considering the proposed amendments as there are multiple pending 

arbitrations in the 7th Circuit regarding the issue. However, as NEI notes, arbitrators have upheld 

two discharges by Exelon, both of which involved employees with substance abuse issues. There 
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is no reason to believe future arbitrators would not do the same, or provide a qualified 

reinstatement at worst. 

 Furthermore, NEI states that there are several looming arbitrations where employees are 

challenging denial of unescorted access, access that was denied due to: “being arrested for 

driving under the influence, and for being a repeat offender regarding alcohol-related criminal 

offenses; violating the terms of a conditional access agreement requiring abstention from drugs 

and alcohol; attempting to falsify a random drug test; and lying to investigators regarding 

accusations of theft.”(NEI Petition, at 3).  Other pending arbitrations referenced by the NEI 

involve employees that were believed to have lied to supervisors about an accident and an 

employee accused of stealing company property. There is no reason to believe that an arbitrator 

would be incapable of examining the facts of these situations and reaching a similar 

determination as a licensee. Additionally, the potential arbitrator’s have the benefit of fresh eyes 

and an unbiased opinion, characteristics the licensee’s will lack when reviewing their own 

decisions. Arbitrators can also bring in experts on their own if they feel under-qualified to rule 

on a complex issue, although again it is unclear what sort of expertise a licensee has in granting 

unescorted access. 

 Moreover, arbitrators are accountable individuals that are bound to uphold the standards 

of their profession, as well as be unbiased. They have as much an interest in the public safety due 

to the critical nature, at the very least for their own safety, and would not allow those that are 

genuinely not qualified to be re-granted unescorted access.  

 Finally, the NEI does not cite  a single arbitration where a grossly unqualified employee 

was reinstated or where a catastrophic event occurred as the result of an arbitration decision. 
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Often times when arbitrators rule for reinstatement, that reinstatement is qualified. There is 

nothing to suggest that if an arbitrator were to grant unescorted access to a more controversial 

employee that the award would not be qualified as “last chance” or some other stipulation. 

Furthermore, unions are unlikely to support the grievance of a habitual rule-breaker or 

unqualified unit member, as it would reflect poorly on the entire union. Only truly arbitrary 

decisions are likely to be challenged. 

 Most importantly, grievance arbitration is a mandatory bargaining subject between 

employers and unions. Electrical Workers (UE) v. NLRB, 409 F.2d 150 (D.C. Cir. 1969). The 

NEI’s proposed rule would supersede bargained for arbitration agreements between employers 

and unions, which is blatantly contrary to what the Commission intended for the rule. Employers 

and unions can negotiate the procedural rules for grievance arbitration, as well as the potential 

awards. It is unnecessary for the NRC to step in and create blanket rules governing arbitration 

between employers and unions, and the NEI cites no instances where a federal agency has done 

so. 

E. THE CURRENT SYSTEM OF ARBITRATION IS BARGAINED FOR AND FAIR TO 

EMPLOYER AND UNIONS ALIKE 

 The proposed amendments by the NEI would limit third party review to four elements 

“(1) completeness and correctness of the facts used to make the decision; (2) adherence to the 

licensee’s review criteria; (3) adherence to legal and regulatory requirements; and (4) 

consistency with the licensee’s established procedures.” (NEI Petition, at 8). The NEI states it 

should be clear that “a third party reviewer is not to apply his own subjective judgment regarding 

which version of the facts is true, question the weight given by the licensee reviewing official to 
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any particular fact, or independently apply the facts to the licensee’s review criteria.” (NEI 

Petition, at 9). They believe that this will more closely resemble the criminal history review that 

is available under 10 C.F.R. § 73.57(e) as well as Section 149 of the Atomic Energy Act which 

deals with fingerprinting. However, as has been stated, the Commission, and the public, had the 

opportunity to  review this section, and chose not to. Additionally, this would amount to a hollow 

arbitration, where the licensee would still have the controlling authority on denials and 

reinstatements; this would prevent the review from being truly “independent”.  

 The NEI goes on to state that a limited scope review would still be fair as it closely 

resembles “an appellate court’s scope of review of final agency action under the Administrative 

Procedure Act” (NEI Petition, at 9). This is irrelevant. First, the parties will not have bargained 

for something similar to appellate court review, but for some type of arbitration. If the 

Commission had wanted something similar to appellate court review, they would have made that 

expressly clear. Second, the NEI states that “the appropriate remedy would be for the case to be 

remanded to the licensee reviewing official for reconsideration in light of the third-party 

review’s findings.” (NEI Petition, at 9). This is illogical. Arbitrators will not be reviewing 

agency decisions, they will be reviewing licensee decisions. To then give the licensee the power 

to review their own decision, with “reconsideration in light of the third-party reviewer’s” 

decision is absurd. It would amount to a waste of time and money, would create a strong conflict 

of interest, and would be unfair to the employees. 

 The NEI counters the unfairness charge in that “it was the Commission’s primary 

objective to ensure safety of the facility by ensuring that licensees had a review process that 

placed safety as the paramount consideration; not to exclusively safeguard the ability of 

individual employees to challenge adverse access determinations at the expense or safety.” (NEI 
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Petition, at 9) However, as the court noted in Exelon the Commission was explicit in its desire 

not to change any bargained for subjects that unions and employers already had in place. Nothing 

has changed in that desire, as the Commission had the opportunity to change the rule in 2009, 

and made no such clarification. Furthermore, although the Commission’s primary objective may 

have been to ensure public safety, they allowed for and encouraged the negotiation of arbitration 

in regards to unescorted access. Subsequently, employers and unions have bargained for and 

established arbitration processes. It would undermine the fairness of the review process if the 

NRC were to accept the proposed amendments from the NEI.  

CONCLUSION 

 In closing, the amendments proposed by the NEI are biased, untenable, and unnecessary. 

The NEI amendments directly contradict the intentions of the NRC. 10 C.F.R § 73.56 and create 

a strong conflict of interest for licensees wherein they become the judge, jury and executioner in 

regards to unescorted access authorization and denials. Since the very beginning of 10 C.F.R § 

73.56, the Commission has envisioned third party independent review of denials. Arbitrators are 

fully capable of making educated and fair decisions in regards to access denials, and have done 

so for 22 years. Therefore, the Commission should deny the NEI’s petition. 

 
 

Respectfully submitted, 
By: Gregory, Moore, Jeakle, & Brooks 
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