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I. INTRODUCTION 

Strata Energy, Inc. (Strata), by its undersigned counsel of record, hereby submits 

this Response to the Natural Resource Defense Council and Powder River Basin Resource 

Council (hereinafter the "Council") Request for a Hearing and Petition to Intervene (hereinafter 

the "Request") regarding Strata’s license application for a new, combined source and 11e.(2) 

byproduct material license to construct and operate an in situ leach uranium recovery (ISR) 

facility (hereinafter the "proposed Ross ISR Project") in Crook County, Wyoming.  For the 

reasons discussed below, Strata respectfully requests that the Licensing Board determine that the 

Council has failed to proffer an admissible new or amended contention pursuant to 10 CFR § 

2.309(f)(1).  
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II. BACKGROUND AND PROCEDURAL HISTORY 

On December 31, 2010 and January 4, 2011 respectively, Strata submitted the 

necessary components of a license application to NRC Staff seeking the issuance of a combined 

source and 11e.(2) byproduct material license to construct and operate the proposed Ross ISR 

Project in Crook County, Wyoming.  At the time that Strata's license application was submitted, 

NRC Staff held a Category 1 public meeting to discuss the submission and the procedures that 

would follow during the NRC licensing process, including its initial "acceptance review" which 

typically takes up to ninety (90) days to complete.  However, on January 19, 2011, NRC Staff 

informed Strata that its "acceptance review" would not commence until May 2, 2011 due to 

agency resource constraints.  But, while NRC Staff's "acceptance review" of the license 

application and, thus, its formal docketing would be delayed, on January 26, 2011, NRC Staff 

made Strata's license application publicly available on its ADAMS database.  Thus, Strata's 

license application was available for review by the Council and any other interested parties for 

more than three (3) months prior to the commencement of NRC Staff's "acceptance review." 

 NRC Staff commenced its "acceptance review" on May 2, 2011 and, on June 28, 2011, 

announced that the "acceptance review" had resulted in formal docketing of Strata's license 

application.  NRC issued a Federal Register notice dated July 13, 2011, which announced the 

formal docketing of Strata's license application and the opportunity to request an administrative 

hearing within a sixty (60) day time period.1  Based on the Federal Register notice issuance date, 

Strata's license application was publicly available for review by the Council and any other 

interested parties for more than five (5) months. 

 

On October 27, 2011, the Council filed its request for a hearing in response to which both 
                                                 
1 See 76 Fed. Reg. 41308 (July 13, 2011). 
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Strata and NRC Staff filed responses dated December 5, 2011.  On December 20, 2011, the 

Licensing Board held oral argument at which the Council’s request for hearing, including 

arguments on standing and potentially admissible contentions was heard.  By Order dated 

February 10, 2012 (LBP-12-3), the Licensing Board granted standing to the Council and 

admitted four (4) contentions on Strata’s license application.  Each admitted contention has been 

classified as an “environmental” contention. 

 During the course of this proceeding, Strata’s license application and its associated 

administrative record has been supplemented with additional documentation and analysis, 

pursuant to NRC Staff requests for additional information (RAI).  These RAIs were divided into 

two classes of questions: (1) safety and (2) environmental.  On March 30, 2012 (ML121030406 

& ML1210030465) and April 6, 2012 (ML121020357 & ML121020361), Strata provided NRC 

Staff with responses to each set of RAIs and on April 13, 2012 (TR RAIs) and April 20, 2012 

(ER RAIs), these responses were made publicly available in NRC’s ADAMS database.   

On February 28, 2013 (ML13059A45, publicly available on February 28, 2013), NRC 

Staff issued its final Safety Evaluation Report (SER) and final draft license for the proposed 

Ross project in which NRC Staff determined that, unless environmental issues warrant a 

different decision, Strata should receive its requested combined source and 11e.(2) byproduct 

material license.  The Council did not file any new or amended contentions on these RAI 

responses or the Final Ross SER within the allotted thirty (30) day timeframe provided in 10 

CFR Part 2.  Then, on March 31, 2013 (ML13078A036), NRC Staff issued its Draft 

Supplemental Environmental Impact Statement (DSEIS) for the proposed Ross project in which 

NRC Staff determined that, unless safety issues warrant a different decision, Strata should 

receive its requested combined source and 11e.(2) byproduct material license, thus concurring 
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with NRC Staff’s conclusions in the Final Ross SER.  On May 6, 2013, the Council submitted 

five (5) amended contentions and one (1) new contention for the Licensing Board’s 

consideration.  By this Response, Strata respectfully requests that the Licensing Board deny each 

of the amended contentions and the new contention for failure to satisfy the requirements of 10 

CFR § 2.309(f)(1) and for other reasons discussed below. 

 
III. STATEMENT OF LAW 
 

 NRC’s 10 CFR Part 2 regulations at Part 2.309(f)(1) delineate requirements for 

admissible contentions.  10 CFR § 2.309(f)(1) states that each contention must: 

 “(i) Provide a specific statement of the issue of law or fact to be raised or controverted…; 

 (ii)Provide a brief explanation of the basis for the contention; 

(iii) Demonstrate that the issue raised in the contention is within the scope of this 
proceeding; 

(iv) Demonstrate that the issue raised in the contention is material to the findings the 
NRC must make to support the action that is involved in the proceeding; 

(v) Provide a concise statement of the alleged facts or expert opinions which support the 
requestor’s/petitioner’s position on the issue; 

(vi) In a proceeding other than the one under 10 CFR 52.103, provide sufficient 
information to show that a genuine dispute exists with the applicant/licensee on a 
material issue of law or fact.” 

A petitioner may file new or amended contentions based on documents admitted into the 

administrative record after submission of an applicant’s license/license amendment/license 

renewal application or after NRC publishes a relevant document such as a final SER or 

DSEIS/FSEIS.  See 10 CFR § 2.309(f)(2).  NRC’s standards for admitting new or amended 
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contentions based upon documents such as the SER or DSEIS/FSEIS are found at 10 CFR Part 

2.309(f)(2) which, in turn, refers back to 10 CFR Part 2.309(c)(2)(i-iii) standards for admission: 

“(i) The information upon which the filing is based was not previously available; 

(ii) The information upon which the filing is based is materially different from 
information previously available; and 

(iii) The filing has been submitted in a timely fashion based on the availability of the 
subsequent information.” 

Each of these requirements must be satisfied for a new or amended contention to be 

admitted.  Further, the Licensing Board has decided that, notwithstanding that an intervenor’s 

contentions are based on NRC Staff’s DEIS (or DSEIS), the intervenor still bears the 

responsibility of demonstrating that the contentions merit admission.  Private Fuel Storage 

(Independent Spent Fuel Storage Installation), LBP-00-28, 52 NRC 226 (2000).  In other words, 

the intervenors carry the burden of showing that any late-filed contentions are admissible.  See 

Amergen Energy Company, LLC, (Oyster Creek Nuclear Generating Station), CLI-09-7, 69 NRC 

235, 260-61 (2009).  A Licensing Board should not need to sift through the administrative docket 

to determine if information is new and how it is materially different from information previously 

available.  Cf Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-01-04, 53 

NRC 31, 46 (2001) (“The Commission should not be expected to sift unaided through large 

swaths of earlier briefs filed before the Presiding Officer in order to piece together and discern 

the intervenors’ particular concerns or the grounds for their claims.”).   

For a DSEIS, a contention cannot be admitted unless the information upon which it is based 

“differ[s] significantly” from those in the applicant’s ER.  Duke Energy Corp. (McGuire Nuclear 

Station, Units 1 and 2, Catawba Nuclear Station, Units 1 and 2), CLI-02-28, 56 NRC 373, 385 
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(2002).  A new NEPA contention is not an occasion to raise additional arguments that could have 

been raised regarding the ER.  Private Fuel Storage, (Independent Spent Fuel Storage 

Installation), LBP-00-27, 52 NRC 216, 223 (2000). 

An intervenor’s time to submit potential contentions tolls when the information upon which 

a contention is based first becomes available and not later when NRC Staff issues its DSEIS.  See 

Private Fuel Storage, LLC (Independent Spent Fuel Storage Facility), LBP-00-27, 52 NRC 216 

(2000).  An intervenor must submit a new contention “in a timely fashion based on the 

availability of the subsequent information.”  10 CFR § 2.309(c)(2)(ii).  Generally, a “good 

cause” finding based on “new information” can be resolved by a straightforward inquiry into 

when the information at issue was available to the petitioner.  See Yankee Atomic Electric Co. 

(Yankee Nuclear Power Station), LBP-96-15, 44 NRC 8 26 (1996).  The finding of good cause 

for the late filing of contentions is related to the total previous unavailability of information.    

Philadelphia Electric Co. (Limerick Generating Station, Units 1 & 2), LBP-83-39, 18 NRC 67, 

69 (1983).    A contention based on a DSEIS which contains no new information relevant to the 

contention, lacks good cause for filing.  See Cleveland Electric Illuminating Co. (Perry Nuclear 

Power Plant, Units 1 & 2), LBP-82-79, 16 NRC 1116, 1118 (1982).  A submitted document, 

while perhaps incomplete, may be enough to require that a contention related to it be filed 

promptly.  Philadelphia Electric Co. (Limerick Generating Station, Units 1 & 2), LBP-83-39, 18 

NRC at 69 (1983).     

 An intervenor also must offer a contention that is not based on an incomplete or 

inaccurate reading of a DSEIS.  Cf Georgia Institute of Technology, (Georgia Tech Research 

Reactor), LBP-95-6, 41 NRC 281, 300 (1995) (rejecting a contention based on a mistaken 
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reading of the Safety Analysis Report).  An intervenor also cannot proffer an admissible 

contention that merely alleges deficiencies in a DSEIS; but rather, it must identify the specific 

analysis in the document and explain how it is incorrect.  See USEC, Inc. (American Centrifuge 

Plant), CLI-06-10, 63 NRC 451, 472 (2006) (internal citations omitted) (“An expert opinion that 

merely states a conclusion (e.g., the application is ‘deficient,’ ‘inadequate,’ or ‘wrong’) without 

providing a reasoned basis or explanation for that conclusion is inadequate[.]”). 

With respect to NEPA’s “hard look” requirement, a DSEIS represents a “hard look” at 

potential impacts by NRC Staff.  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 

350 (1989).  But, this “hard look” standard does not require an assessment of every conceivable 

potential environmental impact assessed in a DSEIS.  Ground Zero Ctr. For Non-Violent Action 

v. U.S. Dept. of the Navy, 383 F.3d 1082, 1089-90 (9th Cir. 2004) (citing NoGWEN Alliance of 

Lane County, Inc. v. Aldridge, 855 F.2d 1380, 1385 (9th Cir. 1988).  The “hard look” requirement 

requires only that NRC Staff provide “[a] reasonable thorough discussion of the significant 

aspects of the probable environmental consequences.”  Trout Unlimited v. Morton, 509 F.2d 

1276, 1283 (1974). 

IV. ARGUMENT 

As part of its May 6, 2013 submission, the Council submitted five (5) amended 

contentions and one (1) new contention based on the Ross DSEIS.  Strata will address each of 

these contentions in the order in which they were submitted.  Contentions 4-A and 5-A will be 

addressed in a single section. 
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A. Contention 1-A:  The DSEIS Fails to Adequately Characterize Baseline 
Groundwater Quality 

 The Council’s Contention 1-A fails to satisfy the criteria delineated in 10 CFR § 

2.309(c)(2) and, thus, should be denied.  In this Contention, the Council reiterates its claims from 

its previous hearing request and the Licensing Board’s grant of its original Contention 1.  The 

Council contends that NRC Staff has failed to resolve a “critical gap” in baseline groundwater 

quality found in Strata’s environmental report (ER) in the DSEIS.  Council Pleading at 7.  The 

Council argues that the DSEIS’s conclusion that complete, detailed baseline water quality will be 

gathered after the grant of Strata’s requested NRC license is inconsistent with NRC regulations 

and that “[g]eneral NEPA principles also dictate that baseline water quality data be collected 

before NRC makes a final decision on the license, not afterwards, as currently planned.”  Id. at 8-

9 (emphasis in original).  Accordingly, these arguments find their nexus to the DSEIS where the 

Council states “the Staff adopts the review of baseline water quality found in the ER….”  Id. at 

7.  These arguments in support of Contention 1-A fall short of the regulatory requirements in 10 

CFR § 2.309(c)(2) and, thus, should be rejected. 

 Regardless of whether Contention 1 was previously admitted, Contention 1-A does not 

demonstrate that any new of materially different information is available upon which the 

contention can be admitted.  First, by the Council’s own words, NRC Staff adopted the pre-

licensing baseline groundwater quality data and analyses offered by Strata in its ER.  See id.  By 

noting this, the Council explicitly admits that the same information presented by Strata in the ER 

is the focus of NRC Staff’s DSEIS conclusion regarding the adequacy of baseline groundwater 

quality sampling.  Their pleading does not indicate that any of the information described and 

relied upon in the DSEIS is materially different from previously submitted information.  Thus, 
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the Council’s argument does not satisfy 10 CFR § 2.309(c)(2)(ii)’s requirement that new or 

materially different information be present. 

 The Council’s Contention 1-A also falls short of regulatory requirements for 

new/amended contentions as there is ample evidence that the information upon which their 

argument is based was available prior to the issuance of the DSEIS.  For example, with respect to 

its claim regarding the inadequacy of baseline groundwater quality and that additional data is 

required, the Council was well aware of NRC’s conclusion that baseline groundwater quality as 

submitted in Strata’s license application had been conducted in accordance with appropriate 

regulatory requirements and guidance.  In the response language of ER RAI EM-1,2 Strata noted 

that it had complied with the express requirements of 10 CFR Part 40, Appendix A and other 

relevant regulations and guidance (e.g., NUREG-1569, Chapter 2) regarding pre-licensing site 

data gathering, including pre-licensing site-specific baseline groundwater quality data.  The 

Council could have challenged this conclusion after submission of this RAI response rather than 

wait until now to raise this challenge.  Thus, pursuant to Oyster Creek, this Contention should be 

denied as untimely under 10 CFR § 2.309(c)(2)(iii).  CLI-09-07, 69 NRC at 260-61 

 Further, the Council fails to note that issues associated with groundwater quality and their 

adequacy also were directly addressed in the Ross project’s SER.  On Page 87, NRC Staff 

performed a safety review of the pre-licensing (pre-operational) baseline groundwater quality 

data and analyses performed and submitted by Strata in its license application.  The SER 

concluded that, “the sample results are representative of area-wide pre-operational groundwater 

                                                 
2 It also should be noted that Strata provided additional information in support of its baseline groundwater 
quality analysis in other portions of its responses to safety and environmental RAIs, each of which was 
filed well before the DSEIS was issued.  See e.g., Technical Report (TR) Addendum 2.7-L, Wyoming 
Permit to Mine and Decision Documents (Permit No. 802), ER RAI WR-4 Response, Draft License SUA-
1601, License Condition 10.13, 11.3).   
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quality of the license area because the sampling meets the acceptance criteria in SRP Section 

2.7.3.”  Final Ross SER at 87.  This conclusion also includes a statement that “the information 

provided in the application meets the applicable acceptance criteria for this section and 

requirements of 10 CFR Part 40, Appendix A, Criterion 7.”  Id. at 88.  Although this document 

was issued by NRC Staff on February 28, 2013, the Council filed no additional contentions 

thereon.  The information relied upon by NRC Staff in its safety review is the same information 

relied upon for its environmental review.  Given that NRC Staff’s conclusions in the DSEIS are 

identical to those in the SER, the Council cannot demonstrate that there is any new or materially 

different information made available in the DSEIS upon which it can base Contention 1-A.  

Thus, as discussed above in Oyster Creek, the Licensing Board should reject Contention 1-A as 

untimely under 10 CFR § 2.309(c)(2)(iii).  69 NRC at 260-261. 

Strata also reiterates its previous arguments that the Licensing Board cannot require a 

license applicant such as Strata to gather more baseline groundwater quality data than is 

permitted by NRC regulations.  See Strata December 5, 2011 Pleading Brief at 19-21.  10 CFR § 

40.32(e) specifically states that engaging in activities that constitute “construction” under its 

language can result in denial of a requested license.  More specifically, Part 40.32(e) specifically 

identifies several items that would be considered a “construction” activity under its language, 

including the drilling complete wellfield/monitor well networks and subsequent gathering of 

appropriate baseline groundwater quality.  Compare 76 Fed. Reg. 56951, 56963 (September 15, 

2011) (stating that drilling of injection, production, and monitor well networks constitute 

“construction”); see also Lost Creek Exemption Request (April 6, 2010, ML093350365).  Based 

on this language, Strata is not permitted to gather the type of baseline groundwater quality the 

Council suggests Strata should gather, lest it run the risk of denial of its requested license.  The 
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Council offers no argument regarding this regulation and simply relies on a conclusory 

assumption that “10 CFR § 40.32(e) requires a pre-license evaluation of ‘any appropriate 

conditions to protect environmental values,’ which, in the case of ISL uranium mining, 

necessarily entails an analysis of existing water quality.  Neither the Council’s pleading nor any 

of its expert affidavits address this issue and, as a result, it is attempting to hold Strata to a 

standard higher than is required to comply with NRC regulations and relevant guidance.3  

Moreover, in light of this factor, the Council’s calls for more baseline groundwater quality data 

are nothing more than challenges to NRC regulations and Commission-approved guidance for 

issuance of combined source and 11e.(2) byproduct material licenses.4  Strata asserts that the 

Licensing Board should re-visit this issue as raised in its previous submission and determine that 

Contention 1-A should be dismissed as an improper collateral attack on NRC regulations.5  See 

10 CFR 2.335. 

B. Contention 2-A:  The DSEIS Fails to Analyze the Environmental Impacts of Failure 
to Restore Groundwater to Primary or Secondary Limits 

 The Council’s Contention 2-A should be dismissed for failure to comply with 10 CFR § 

2.309(c)(2).  In Contention 2-A, the Council argues that “[t]he DSEIS does not substantially 

differ from the ER in its treatment of the underlying matters in Contention 2” regarding Strata’s 

ability to restore site groundwater quality to appropriate groundwater quality standards.  Council 

                                                 
3 Additionally, the Licensing Board should consider whether it is appropriate to overrule Commission-
approved guidance for establishing appropriate baseline groundwater quality pursuant to 10 CFR Part 40, 
Appendix A as set forth in NUREG-1569, Chapter 2, and as adhered to by license applicants and 
licensees since its issuance. 
4 It is worth noting that NUREG-1569 was issued by NRC Staff for public comment prior to being 
finalized as Commission-approved guidance. 
5 Strata hereby provides the Licensing Board with notice that, in the event the Board determines that Part 
40.32(e) is not dispositive on Contention 1-A, it will pursue summary disposition of this Contention and 
previously admitted Contention 1. 
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Pleading at 11.  The Council continues to argue through its expert affidavits that Strata should 

have provided more evidence that it can adequately complete groundwater restoration in 

compliance with appropriate regulatory standards and that there should be some sort of forecast 

of potential impacts associated with adoption of an alternate concentration limit (ACL) for  

restoration.  Id.  This Contention should be dismissed for failure to comply with 10 CFR § 

2.309(c)(2). 

 The Council’s allegations in Contention 2-A acknowledge that the information relied 

upon in the DSEIS is substantially the same, if not identical, to the information provided by 

Strata in its license application, much less its RAI responses, and NRC Staff’s conclusions in the 

aforementioned final Ross SER and Final (Fourth) Draft License No. SUA-1601.  For example, 

with respect to the Council’s claim that failure to complete restoration to baseline will result in  

an irreversible and irretrievable commitment of resources, ER CAI CI-1(B) Response addresses  

these issues by discussing an NRC report dated 2009 regarding annual reporting of aquifer 

monitoring and the typical license condition for all existing and proposed ISR facilities 

requiring such monitoring.  See ML091770385.  The Final Ross SER also addresses this 

allegation by stating that Strata’s submitted groundwater restoration proposal “provides the staff 

with reasonable assurance that the same restoration program can achieve NRC’s groundwater 

protection standards at the Ross Project….”  See Final Ross SER at 297-298.  Strata’s Final Draft 

License reflects similar information and conclusions where it imposes License Condition 10.6 
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requiring restoration in accordance with Strata’s license application and 10 CFR Part 40, 

Appendix A, Criterion 5(B)(5).  See ML13063A038.  However, the Council did not avail itself 

of the opportunity to challenge these conclusions and conditions when the information was first 

made available.  By its own admission, the Council states that the DSEIS relies on the same 

information provided by Strata in its license application and RAI responses.  See Council 

Pleading at 11.  Thus, Contention 2-A should be rejected as untimely under 10 CFR § 

2.309(c)(2)(iii).  See Oyster Creek, 69 NRC at 260-61. 

 Strata also argues that the Licensing Board needs to re-visit the issue of forecasting ACLs 

as discussed in LBP-12-3 and how this impacts the Council’s Contention 2-A.  As stated in its 

arguments on previously-admitted Contention 1 and above regarding Contention 1-A, Strata 

has satisfied relevant regulations and official Commission guidance (e.g., NUREG-1569); but 

moreover, cannot gather complete baseline groundwater quality information in order to develop 

upper control limits (UCL) and restoration target values (RTV) due to 10 CFR § 40.32(e) that  

does not permit drilling of entire wellfield/monitor well networks.  This factor is evidenced by  

NRC’s Final Draft License for the proposed Ross project at License Conditions 10.3 and 11.3,  

which delineate the conditions under which a wellfield “package” will be developed and how  

Commission-approved background values will be determined.  See Final (Fourth) Draft License,  

License Conditions 10.13, 11.3.   Based on this, by regulation, Strata cannot comply with the  

requirements for forecasting ACLs and restoration parameters that the Council seeks to impose  
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regardless of the fact that, as a practical matter, it is impossible to do so without actual recovery  

and restoration operations analyses.  The Licensing Board cannot force Strata to comply with  

requirements that are not consistent with NRC’s regulatory regime and, thus, should not admit  

Contention 2-A. 

Moreover, pursuant to NRC’s and the United States Environmental Protection Agency’s  

(EPA) legal interpretation,6 10 CFR Part 40, Appendix A, Criterion 5(B)(5) applies to ISR  

facilities as a matter of law and not by implication or on an “as appropriate” basis.  As a  

component of Criterion 5(B)(5), ISR licensees have a legal right to an ACL as part of EPA’s and  

NRC’s regulatory regimes for maintaining site groundwater quality.  The Council cannot  

question the merits of an ACL as a legal concept because this would amount to an improper  

collateral attack on existing Commission regulations.  See 10 CFR § 2.335.  The Council also  

cannot question the site-specific merits of an ACL for the proposed Ross project because that  

issue is not yet ripe for NRC Staff and, ultimately, full Commission consideration, much less for  

adjudication.  In the event that an ACL is not needed (which can only be determined after  

wellfield-specific background groundwater quality is defined, operations have been conducted  

and completed, and restoration has been attempted to levels that are deemed as low as reasonably  

achievable (ALARA)) and a license amendment seeking adoption of an ACL has been submitted  

and approved, the Council’s Contention is not ripe for adjudication.  To the extent that an ACL  

                                                 
6 EPA’s interpretation is relevant per its authority under the Atomic Energy Act of 1954 (AEA), as 
amended by the Uranium Mill Tailings Radiation Control Act (UMTRCA). 
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may be needed in the future, the Council can avail itself of a challenge to that ACL when a  

license amendment application is submitted.   Thus, Contention 2-A should be dismissed. 

C. Contention 3-A:  The DSEIS Fails to Include Adequate Hydrological Information 
Demonstrating Control of Fluid Migration 

 Contention 3-A should be rejected for failure to comply with 10 CFR § 2.309(c)(2).  In 

Contention 3-A, the Council argues that “[t]he DSEIS does not resolve the concern regarding the 

risk of fluid migration.”  Council Pleading at 14.  The Council further argues that “hydrological 

connections between the aquifers in the area pose a serious risk of fluid migration.”  Id.  These 

allegations culminate in the Council’s final conclusion that “as with the groundwater quality 

issue more generally…the agency cannot avoid studying vital environmental concerns related to 

a project by promising to collect data on the matter later.”  Id. at 15 (emphasis in original).  

These allegations fall short of satisfying the requirements for an admissible contention and, thus, 

should be rejected. 

 Initially, Contention 3-A fails to account for the availability of the information relied 

upon by the Council in previously produced documents that were made publicly available before 

the DSEIS.  For example, with respect to the specific allegation that the DSEIS does not resolve 

the specific issue of fluid migration based on failed aquifer tests, the final Ross SER states that 

Strata is required by NRC Staff to comply with its commitment to identify and properly plug and 

abandon historic wells in the area of influence prior to conducting appropriate aquifer testing to 

ensure no fluid migration.  This NRC requirement is substantially similar, if not identical to, the 
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conclusions reached in the DSEIS.  Compare Ross DSEIS at 3-37 & 3-38..  The final Ross SER 

also presents the conclusion that “Staff finds that the proposed information to be included in the 

wellfield data package will provide reasonable assurance that operations at a specific wellfield 

will be controlled and monitored by means that are protective of human health and the 

environment.”  Final Ross SER at 277.  This conclusion is reflective of the information 

submitted by Strata in TR RAI 38 Response which delineated Strata’s proposed process and 

procedures for developing wellfield data packages for each wellfield.  See ML121020357 at 124 

126.   

 The Final Ross SER and the information provided by Strata previously also reflect upon 

the information upon which the Council bases its Contention 3-A in other areas.  With respect to 

the Council’s specific allegation that there is no information discussing a change in the number 

of identified site drill holes, Strata provided information regarding this issue in TR Addendum 

2.6-B and E in response to NRC Staff’s safety review RAIs on April 6, 2012.  This information 

was made publicly available well before the issuance of the DSEIS and the Council did not avail 

itself of the opportunity to challenge it at that time.  Thus, based on Oyster Creek, this specific 

allegation as part of Contention 3-A should be dismissed as untimely under 10 CFR § 

2.309(c)(2)(iii).  69 NRC at 260-61. 

 With respect to the Council’s specific allegation that there is no information 

demonstrating that Strata will be able to identify historic drill holes and to plug and abandon  
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them appropriately, the final Ross SER and Final Draft License specifically address this issue by 

referencing TR Addendum 2.6-E and its proposed procedures for identifying and 

plugging/abandoning drill holes.7  The conclusions referenced in the final Ross SER and in Final 

Draft License Condition 10.12 demonstrate that the Council had knowledge of the issues they 

raise in Contention 3-A prior to the issuance of the DSEIS.  Thus, this specific allegation as a 

component of Contention 3-A should be rejected as untimely under 10 CFR § 2.309(c)(2)(iii).  

and for failure to identify any new or materially different information pursuant to Part 

2.309(c)(2)(ii).   

 With respect to the Council’s specific allegation regarding hydrological connection in 

aquifers at the Ross site, both the final Ross SER and the Final (Fourth) Draft License address 

these issues.  Specifically, the final Ross SER states that “[b]ased on a detailed review of the 

characterization of the surface and groundwater hydrology at the Ross Project, the staff 

concludes that the information provided by the applicant is acceptable, except for the following 

items, which can be addressed through license conditions.”  Final Ross SER at 77-78.  This 

conclusion was based, in part, on TR RAI 13 Response submitted by Strata regarding multi-well 

aquifer tests to determine communication between such aquifers well before issuance of the 

DSEIS.  See ML121020357 at 52-58.  The Council makes no attempt to differentiate the 

                                                 
7 It is important to reference the Final Ross SER (p. 41-43) which indicates that historic drill holes will be 
located using a metal detector that will locate the brass cap for the hole and its corresponding 
identification number.  As stated above, the Council did not raise any new or amended contentions on the 
Final Ross SER, including this item. 
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information offered in the DSEIS from previously submitted data and analyses.  Given that these 

documents all were submitted before issuance of the DSEIS and/or the Council did not avail 

itself of an opportunity to file new or amended contentions based on such documents, this 

specific allegation as a component of Contention 3-A should be rejected as untimely under 10 

CFR § 2.309(c)(2)(iii) and for failure to identify any new or materially different information 

pursuant to Part 2.309(c)(2)(ii). 

 Additionally, as is the case with the previous two Contentions, the Council cannot require 

Strata to gather information and, in this case, conduct aquifer testing to determine the potential 

impacts to wellfield operations and restoration prior to the issuance of its requested NRC license.  

As stated above, Part 40.32(e) does not allow for the complete development of wellfield/monitor 

well networks and the conduct of subsequent aquifer testing, including pump tests, until an NRC 

license is issued lest a license applicant risk denial of its requested license.  By its Contention 3 

A, the Council is asking Strata to essentially violate NRC regulations regarding “construction” 

activities in order to comply with requirements that are not imposed on license applicants.  More 

specifically, the Council’s allegations are a backdoor attempt to challenge the adequacy of 

NRC’s regulations and explicit Commission-approved guidance in NUREG-1569, Chapter 2 for 

ISR license applications versus post-licensing data gathering and analysis per NUREG-1569, 

Chapter 5.  As is the case with Contentions 1-A and 2-A above, the Council cannot collaterally 

attack NRC’s regulations in this proceeding.  Thus, Contention 3-A should be dismissed. 
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D. Contentions 4-A & 5-A:  The DSEIS Fails to Adequately Assess Cumulative Impacts 
of the Proposed Action and Lance District Expansions  

 Contentions 4-A and 5-A should be rejected for failure to comply with 10 CFR § 

2.309(c)(2)’s requirements for new or amended contentions.  In Contentions 4-A and 5-A, the 

Council further repeats its bases for previously admitted Contentions 4 and 5 regarding analysis 

of cumulative impacts of the proposed Ross project.  More specifically, the Council argues that 

the DSEIS fails to properly account for potential impacts to groundwater quantity and quality 

under the current proposed action and for potential future Lance District satellites and 

expansions.  Council Pleading at 17-18.  Further, the Council claims that “the DSEIS fails to 

consider the cumulative impacts associated with this much larger project.”  Id. at 18.  This 

Contention should be rejected. 

 Contentions 4-A and 5-A do not account for the fact that Strata’s RAI responses 

specifically addressed these issues regarding potential cumulative impacts from both “nearby” 

uranium recovery and other resource producing projects, as well as the potential future Lance 

District projects meeting the standard for addressing “reasonably foreseeable” cumulative 

impacts.  ER RAI CI-1(B) specifically discusses the potential for cumulative impacts from other 

uranium recovery (including Lance District satellites) or resource-producing projects on 

groundwater quality.  This RAI response specifically addresses measures to be taken by Strata to 

address historic drill holes and how activities, such as well plugging and groundwater 

restoration, will serve to minimize potential cumulative impacts. Further, ER RAI CI-1(B) also 
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provides a specific potential schedule for, and brief description of, each potential future satellite.  

The mitigation measures associated with these potential satellite facilities and the potential 

cumulative impacts therefrom are described in this RAI response and Strata’s ER Section 

5.4.2.1.2, each of which were submitted well before the DSEIS’s issuance.  The Council does not 

point to any specific information that can be considered new or materially different from that 

which was previously publicly available.  Thus, Contentions 4-A and 5-A fail to satisfy Part 

2.309(c)(2)(ii)’s requirements for new and amended contentions and, thus, should be rejected. 

E. New Contention 6:  NRC Staff Has Failed to Properly Define the Scope of the 
Proposed Action 

 Contention 6 is a newly proffered contention by the Council and should be rejected for 

failure to satisfy 10 CFR § 2.309(f)(1)(iii)’s requirements for new contentions, because it is 

not within the scope of this proceeding.  In Contention 6, the Council argues that NRC Staff 

improperly defined the Proposed Action in the DSEIS to include only the proposed Ross project 

and not to include potential future Lance District projects.  Council Pleading at 19-20.  The 

Council submits on its behalf an expert affidavit claiming that Strata must prepare an ER and 

NRC Staff must conduct a 10 CFR Part 51 environmental review for both the proposed Ross 

project and any other potential future Lance District projects.  Id. at 20.  This allegation is 

based primarily on the Council’s assertion that it has reviewed publicly available documents 

released by Strata’s parent company, Peninsula Energy, Ltd., regarding potential future 
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development of Lance District satellite and expansion projects.  Id.  This Contention should be 

rejected as outside the scope of this proceeding. 

 First, Contention 6 should be rejected because it is not timely and is not based on any 

new information in the DSEIS.  The Council notes that it has been reviewing press releases from 

Strata’s parent company, which have been publicly available for more than 30 days, where it 

discusses potential future development of these Lance District satellite or expansion projects.  

But, these press releases are merely reiterations of information previously provided by Strata to 

NRC Staff in response to RAIs.  For example, as stated previously, ER RAI CI-1(B) provided a 

potential schedule for submission of license amendment applications for each of the potential 

future satellite or expansion projects.  Indeed, this description included each of the potential 

future projects referenced by the Council in Contention 6.  This information was made publicly 

available to the Council with the submission of Strata’s RAI responses dated March 30, 2012, 

well before the DSEIS’s issuance.  Thus, Contention 6 should be rejected as untimely under 10 

CFR § 2.309(c)(2)(iii) and for the Council’s inability to identify new or materially different 

information in the record upon which to base this Contention. See 10 CFR § 2.309(c)(2)(ii). 

 Second, the Council’s Contention fails to account for the manner in which NRC regulates 

its licensees and evaluates proposed license/license amendment/license renewal applications.  As 

part of its statutory mission when the Atomic Energy Commission (AEC) was split into two  

federal agencies, NRC was charged with regulating the peaceful use of nuclear materials in the 
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United States.  See generally 42 U.S.C. § 2014 (2013).  This statutory mandate carries with it 

the responsibility to license and regulate activities and operations that involve the possession, 

use, and/or transfer of AEA, materials.  However, this statutory mandate also includes an express 

statement that NRC is not empowered to promote the development of AEA operations; but 

rather, NRC, as an independent regulatory agency, is a reactive entity that receives requests from 

applicants/licensees seeking to recover and use AEA materials because, ultimately, the licensee 

has the primary responsibility for the safe handling of AEA materials.  Id.  As a result, the 

license applicant/licensees is required to propose a particular licensing action that falls under 

NRC’s jurisdiction and NRC is required to evaluate a “proposed action” in the context of what 

the applicant is requesting authorization to perform.  Thus, any potential future action not part of 

a submitted license application is outside the scope of NRC’s jurisdiction until it is submitted as 

a proposed licensing action to the agency. 

 In the instant case, Strata and its parent company have submitted a license application to 

NRC requesting authorization to construct and operate an ISR project generating source material 

and 11e.(2) byproduct material from the proposed Ross project site.  Nowhere in Strata’s license 

application is it requesting authorization to conduct any AEA-licensable activities at any other 

proposed project site other than the proposed Ross site.  While Strata does identify potential 

future project sites in both the aforementioned RAI responses and publicly available press 

releases, there is no mention of these potential future project sites as being part of the requested 
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Ross licensing action.  Thus, since these potential future sites are not included as part of the 

requested licensing action, NRC has no jurisdiction to evaluate the potential site-specific safety 

or environmental impacts of any such sites.  Indeed, the term “proposed action” necessarily 

implies that the licensing action under review actually has been proposed by the license 

applicant.  Moreover, the Council and other interested stakeholders will have ample opportunity 

to file challenges to such potential future project sites if and when Strata submits a license 

amendment application to NRC for its review.8  Therefore, any evaluation of potential future 

project sites is outside the scope of NRC’s jurisdiction and cannot be evaluated as part of the 

proposed action as requested by the Council. 

 

 

 

 

 

 

 

                                                 
8 Further, the current proposed action includes an evaluation of cumulative impacts that address 
“reasonably foreseeable” future projects, including any proposed by Strata.  These potential future 
projects are addressed as “reasonably foreseeable” even though there has been no attempt to license such 
projects, and it is possible that, in the future, Strata may choose either to divest itself of these properties or 
simply not to develop them.  Thus, it is unreasonable to expect a full licensing review of a project that 
may never be developed. 
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V.  CONCLUSION 

 For the reasons discussed above, Strata respectfully submits that the Council has failed to 

proffer any admissible new or amended contentions pursuant to 10 C.F.R. § 2.309(c)(2)(i-iii).  

Accordingly, the Council’s petition to admit new and amended contentions should be denied.  
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