
 
 

Enclosure 

January 31, 2013, Commission Meeting on Public Participation in Nuclear Regulatory 
Commission Regulatory Decision-Making 

 
Key Non-Adjudicatory Suggestions 

 
RULEMAKING 
 
1) Suggestion: Where there are generic requirements, or generic issues, the agency should 

strongly consider a rulemaking rather than issuing an order.  
 

Response: Agree. The Nuclear Regulatory Commission (NRC) uses rulemaking to impose 
requirements. A typical rulemaking takes at least four years to develop and become 
effective.  The Commission issues an order when it needs to impose requirements promptly 
(e.g., restore adequate protection).  Orders allow the Commission to immediately address a 
safety or security concern. However, the NRC maintains a long-standing practice of 
codifying requirements imposed by order as soon as practicable through rulemaking.  This 
means that the NRC would initiate a rulemaking to establish the requirements from orders in 
regulation, if continued compliance is necessary and appropriate. Rulemaking includes 
opportunity for public review and comment.   

 
 
2) Suggestion: The schedule for development and implementation of a rule should reflect its 

priority. Higher priority rules and relatively low-safety significant rules should not be 
promulgated at the same time, on the same schedule, and with the same urgency. The 
public should be able to weigh in on the priority determination. 

 
Response: Agree. During the last several years, the NRC staff has instituted the Common 
Prioritization of Rulemaking process. This program considers the extent to which a 
rulemaking is necessary to enhance safety or security along with other objectives (e.g., 
implement federal law). This is part of the staff’s consideration of how the rule would support 
the NRC's safety and security strategic goals and organizational excellence objective of 
effectiveness, all of which are factors in determining the rulemaking’s priority. The staff’s 
judgment that a rulemaking could considerably enhance safety or security justifies a higher 
priority. Risk information is considered when available and as appropriate to prioritize 
rulemaking actions. The staff notes that this prioritization is used for planning and budgeting 
prioritization purposes and informs the initial rulemaking schedule. In general, the timeline 
for completing the rulemaking is determined once the staff has begun work on the regulatory 
basis and is driven by scope, complexity, Advisory Committee on Reactor Safeguards 
interest, level of public engagement, number of guidance documents, the Office of 
Management and Budget reviews, and other factors. 
 
Additionally, NRC is currently implementing a strategy to consider the Cumulative Effects of 
Regulation (CER) in planning and implementing rulemaking, including:  1) increased 
stakeholder interaction throughout all stages of the rulemaking process; 2) publication of 
draft guidance with proposed rules and final guidance with final rules; 3) specific request for 
comment in proposed rule Federal Register notices; and 4) one or more public meetings on 
implementation during the final rule stage.  NRC seeks public comment on the relative 
priority of the rulemakings at any point during the rulemaking process.  In fact, the specific 
request for comment on CER asks whether other ongoing regulatory actions would cause 
resource constraints, whether the prospective rule would have unintended consequences,
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and other adverse impacts. The staff is exploring ways that CER can be expanded beyond 
rulemaking to include other regulatory actions.   
 
The NRC staff will explore other effective and efficient ways to share and discuss 
information about rulemaking and prioritization with the public. 

 
 
RELOOKING AT RULES 
 
3) Suggestion: NRC needs to re-examine its rules in the post-Fukushima environment for 

possible revision.   
 

Response: Agree. The NRC is relooking at our regulations and continues to act upon 
lessons learned from the event at Fukushima Dai-ichi. 
 
The NRC has a comprehensive regulatory infrastructure that supports re-examining at our 
regulations to determine if any need to be amended or rescinded.  A description of the 
NRC’s comprehensive regulatory infrastructure is contained in the NRC’s draft Plan for 
Retrospective Analysis of Existing Rules at http://www.nrc.gov/about-nrc/plans-
performance.html#rules.  
 
On March 12, 2012, based on the prioritized task force recommendations, the NRC issued 
the first regulatory requirements for the nation’s 103 operating reactors based on the 
lessons-learned from the event at Fukushima Dai-ichi. The NRC continues to evaluate and 
act on the lessons learned to ensure that appropriate safety enhancements are 
implemented at nuclear power plants here in the U.S. In accordance with Commission 
direction, the NRC’s activities are being led by a steering committee comprised of senior 
NRC management. Current information can be found at: 
http://www.nrc.gov/reactors/operating/ops-experience/japan-info.html.  

 
 
INTERACTIONS ON PETITIONS 
 
4) Suggestion: A petitioner should be able to meet and discuss issues with the staff members, 

who are reviewing petitions for rulemaking (PRM). A petitioner should be allowed to ask the 
petition review board (PRB) questions; having more of a dialogue would help facilitate the 
resolution of potential safety issues. PRB meeting procedures should allow petitioners to 
clarify the safety issues they are concerned about.  
 
Response: Agree. NRC’s existing procedures for responding both petitions for rulemaking  
(10 CFR 2.802) and enforcement petitions (10 CFR 2.206) provide opportunities for 
petitioners to interact with the NRC staff to help facilitate resolution of potential safety and 
security issues. 
 
Petitions for Rulemaking (10 CFR 2.802) 
 
On May 3, 2013, the NRC published a proposed rule in the Federal Register (78 FR 25226) 
that proposes streamlining the NRC’s process for addressing petitions for rulemaking 
(PRM).  The proposed amendments are intended to improve transparency and make the 
PRM process more efficient and effective. 
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The proposed rule would expand the consultation assistance that the NRC staff may provide 
to a petitioner before and after filing a PRM with the NRC.  Allowing the petitioner to consult 
directly with the NRC staff before and after a PRM is filed would ensure there is a clear 
understanding of the issue or concern.  The staff believes that consultation between the 
petitioner and NRC staff before and after a PRM is filed will result in common understanding 
and allow the NRC staff to fully present the petitioner’s issue or concern to the PRB. 
However, throughout this program, it is important to maintain the independence of the NRC 
and to avoid the appearance that the staff is biased in responding to petitions for 
rulemaking. 
 
Petitions for Enforcement (10 CFR 2.206) 
 
The 10 CFR 2.206 petition process provides petitioners and others various opportunities to 
raise safety concerns directly to NRC senior managers and technical experts.  Through this 
process, petitioners are able to raise issues with staff members and present additional facts 
related to their petition to help facilitate resolution.  
 
Regarding interactions with the PRB for 10 CFR 2.206 petitions, Management Directive 
(MD) 8.11, “Review Process for 10 CFR 2.206 Petitions,” provides the petitioner with 
opportunities to address the PRB in person (NRC public meeting) or via a teleconference 
and to supplement their petition in writing at any point in the process.   
 
All public meetings and teleconferences with the petitioner are transcribed.  The transcript is 
made public in ADAMS and supporting facts provided by the petitioner are treated as a 
supplement to the petition when the PRB meets internally to discuss petition.   
 
The PRB can request additional meetings or teleconferences with the petitioner, as needed, 
to ask clarifying questions and seek additional information to help facilitate resolution.  In 
addition, to ensure that petitioners are informed about the status of their petition, the NRC 
petition managers routinely communicate with petitioners to inform them of the current 
status. 

 
 
ACTION ON PETITIONS 
 

5) Suggestion: There should be a requirement for NRC to document and share how 
10 CFR 2.206 petitions are addressed and resolved. Documentation should be required 
when PRBs claim that given safety issues have been resolved. 

 
Response: Agree. NRC procedures to respond to both 10 CFR 2.206 petitions and petitions 
for rulemaking include sharing the agency’s response to petitions with the petitioners and 
the public at large. 
 
Petitions for Enforcement (10 CFR 2.206)  
 
MD 8.11 requires that the PRB‘s final recommendation be documented in either a closure 
letter or acknowledgement letter.  When the PRB rejects the petition (for failing to meet the 
criteria for review), the closure letter documents the basis.  The current criteria in MD 8.11 
states that if the PRB determines that the petition meets the criteria for rejection, (on the 
basis that the issue raised has been reviewed, evaluated, and resolved,) the PRB has to 
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reference where the NRC previously documented its resolution in order to support a 
determination that the issue has been “resolved.”   
 
For petitions that meet the criteria for review, the resolution is documented in a Director’s 
Decision.  The petitioner and licensee(s) involved are provided an opportunity to comment 
on a draft of this document.   
 
All documentation associated with the 10 CFR 2.206 process is made public in ADAMS, 
unless there is a need to protect sensitive or proprietary information. Therefore, the PRB’s 
final recommendation is documented in either a closure letter (if the petition meets the 
criteria for rejection) or an acknowledgement letter (if the petition meets the criteria for 
review).  If the petition is accepted for review, the NRC will issue a director’s decision that 
explains the staff’s rationale for either granting or denying the petitioner’s request.  The 
petitioner and licensee are both provided with an opportunity to provide written comments 
on the director’s decision before it is issued as final. The director using the decision 
considers comments before issuing the final director’s decision 
 
NRR issues a monthly 10 CFR 2.206 status report.  This report is available in ADAMS and 
posted to the NRC public website.  The status report provides an overview of each 10 CFR 
2.206 petition under review by the NRC.   
 
Petitions for Rulemaking (10 CFR 2.802) 
 
The NRC staff evaluates a PRM and any public comments received on the PRM and will 
either consider the PRM in the NRC’s rulemaking process or process the denial of the 
PRM.  If a PRM is denied, the NRC publishes a notice of denial in the Federal Register.  
This notice of denial addresses any public comments received and the NRC's reasons for 
denying the PRM. 
 
A PRM that is considered in the rulemaking process can address an issue raised by the 
petitioner in one of several ways:  if the issue is prioritized as a health or safety concern, it 
will be addressed immediately; if related to an ongoing rulemaking, the issue will be 
incorporated into the evaluation of the ongoing rule; or the issue can be evaluated as the 
agency plans for future rulemakings.  In instances when the NRC decided to consider a 
PRM through the rulemaking process, the NRC will publish a document in the proposed rule 
section of the Federal Register explaining the NRC’s review of the petition and plan to 
respond. This Federal Register document will provide instructions to the public on ways to 
stay informed of future NRC actions that address the issue raised in the PRM. 

 
 
EDO AUTHORITY 
 

6) Suggestion: It is not recommended that the Executive Director for Operations (EDO) be 
allowed to deny a PRM if it raises issues already stated in an enforcement action 
petition. 

 
Response: The Commission has carefully considered the delegation of authority to the 
EDO and decided that the EDO can only deny petitions for rulemaking in limited situations. 
 
Management Directive 6.3, The Rulemaking Process, authorizes the EDO to approve or 
deny petitions and institute rulemakings which either:  (1) involve a minor change in policy; 
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(2) involve a minor new issue; or (3) involve a rule of a minor, corrective, or non-policy 
nature which does not substantially modify existing precedent.   
 
On March 22, 2013, in Staff Requirements – SECY-12-0160, “Proposed Rule:  Petition for 
Rulemaking Process (RIN 3150-AI30); Expanded Authority of Executive Director for 
Operations to Deny Petitions for Rulemaking under Management Directive 6.3,” the 
Commission disapproved the NRC staff’s proposal to expand the delegation of authority to 
the Executive Director for Operations to deny, in whole or in part, petitions for rulemaking.  
The EDO can deny a PRM only in circumstances involving minor issues; a PRM that raises 
an issue that is also raised in an enforcement action is not likely to fall under the EDO’s 
authority as currently designated. 
 
For other petitions for rulemaking, the Commission will determine whether to deny the 
petition and whether to proceed with a rulemaking that responds to a PRM. 

 


