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INTERVENORS’ MEMORANDUM IN SUPPORT OF SUA SPONTE
ASLB REFERRAL OF TRANSMISSION LINE CORRIDOR

NEPA COMPLIANCE ISSUE

Now come Intervenors Beyond Nuclear, et al.  (hereinafter “Intervenors”), by and1

through counsel, and state their position that the Atomic Safety and Licensing Board (ASLB)

should, sua sponte, refer to the Nuclear Regulatory Commission commissioners the issue raised

by Contention 23 - that the high-voltage transmission line portion of the Fermi 3 project involves

a lengthy land and water corridor which is inadequately assessed and analyzed in the Draft and

Final Environmental Impact Statements - with the request that the Commission should direct that

the ASLB undertake the matter of NEPA enforcement over the corridor. 

I.  Background

In its “Memorandum and Order (Denying Intervenors’ Motion for Resubmission of

Contentions 3 and 13, for Resubmission of Contention 23 or its Admission as a New Contention,

In addition to Beyond Nuclear, the Intervenors include: Citizens for Alternatives to Chemical1

Contamination, Citizens Environmental Alliance of Southwestern Ontario, Don’t Waste Michigan, Sierra
Club (Michigan Chapter), Keith Gunter, Edward McArdle, Henry Newnan, Derek Coronado, Sandra
Bihn, Harold L. Stokes, Michael J. Keegan, Richard Coronado, George Steinman, Marilyn R. Timmer,
Leonard Mandeville, Frank Mantei, Marcee Meyers, and Shirley Steinman.
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and for Admission of New Contentions 26 and 27),” ASLBP No. 09-880-05-COL-BD01 (April

30, 2013) (slip. op.) pp. 22-24, the ASLB declined to admit Contention 23, but gave the parties

until May 30, 2013 “to state their views as to whether the issue raised by Contention 23 satisfies

the criterion of Section 2.340(b) for [sua sponte] review, after which the Board will rule on the

matter.”  As part of this new deliberation, the Board asked the parties to address four (4) factual

issues, to the extent possible, with evidence:

(1) The current status of planning for and development of the transmission line
corridor;

(2) Whether any permits necessary for development of the transmission line
corridor have been applied for;

(3) Whether any routes for the transmission line corridor are currently being
actively evaluated other than the proposed route shown in the FEIS, page 2-11;

(4) Whether the transmission line is likely to be constructed even if Fermi Unit 3
is not built.

Id. p. 24. 

II.  Legal Basis for Sua Sponte Referral

NRC regulations at 10 C.F.R. § 2.340(b) empower the ASLB to bring matters to the

attention of the Commission sua sponte.  The regulation provides that, in an initial decision, the

presiding officer, in addition to ruling on the admitted contentions, shall:

make findings of fact and conclusions of law on any matter not put into controversy by
the parties, but only to the extent that the presiding officer determines that a serious
safety, environmental, or common defense and security matter exists, and the Commis-
sion approves of an examination of and decision on the matter upon its referral by the
presiding officer under, inter alia, the provisions of §§ 2.323 and 2.341.

It is thus beyond cavil that the ASLB possesses inherent authority to initiate sua sponte review,2

Consol. Edison Co. of N.Y. (Indian Point Nuclear Generating Units 1, 2& 3), ALAB-319, 3 NRC2

188, 190 (1976); Houston Lighting & Power Co. (South Texas Project, Units 1 & 2), LBP-85-8, 21 NRC
516, 519 (1985).
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and that the ASLB has the job of considering whether or not the requirements of NEPA have

been followed, which task extends to the review of claims of NEPA compliance by the NRC

Staff in NEPA documents.   The mandatory nature of this mission was confirmed by the U.S.3

Supreme Court, which imposes agencies such as the NRC a continuing duty to adhere to NEPA: 

. . . NEPA . . .  require[s] that agencies take a "hard look" at the environmental
effects of their planned action, even after a proposal has received initial approval . . . . 
Application of the ‘rule of reason’ thus turns on the value of the new information to the
still-pending decision-making process. In this respect the decision whether to prepare a
supplemental EIS is similar to the decision whether to prepare an EIS in the first instance:
if there remains ‘major Federal actio[n]’ to occur, and if the new information is sufficient
to show that the remaining action will ‘affec[t] the quality of the human environment’ in
a significant manner or to a significant extent not already considered, a supplemental EIS
must be prepared. 

(Emphasis supplied). Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 373-374

(1989).

III.  Absent Sua Sponte Consideration of Transmission Corridor
 Environmental Impacts, Actual Environmental Damage To The

Corridor And Procedural Injury To The Public Interest Will Occur

A.  Exclusion Of Transmission Corridor Analysis From FEIS
Comprises A ‘Serious Matter’ Necessitating Sua Sponte Consideration

The dearth of NEPA scrutiny of the anticipated environmental effects induced by the

Fermi 3 project in the transmission corridor - detailed infra - is strong evidence of the lack of the

requisite “hard look” that is required by the federal law.  “To comply with NEPA’s ‘hard look’

 Duke Energy Corp. (Catawba Nuclear Station, Units 1 and 2), CLI-04-6, 59 NRC 62, 74 (2004),3

in which the Commission stated:
We long have held that licensing boards do not sit to correct NRC staff misdeeds or to

supervise or direct NRC staff regulatory reviews.
The licensing boards’ sole, but very important, job is to consider safety, environmental,

or legal issues raised by license applications. Licensing boards simply have no jurisdiction over
non-adjudicatory activities of the Staff that the Commission has clearly assigned to other offices
unless the Commission itself grants that jurisdiction to Board.

(Emphasis supplied). 
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requirement, an agency must adequately identify and evaluate environmental concerns.” Friends

of the Bow v. Thompson, 124 F.3d 1210, 1213 (10th Cir. 1997).   The Staff’s resolute refusal to

include the transmission corridor as part of the overall Fermi 3 project curtails the hard look. 

The FEIS must show how many transmission lines, and where they will be located, within the

corridor in order for there to be an adequate depiction of possible environmental effects. 

Because of the insufficient characterization of the larger project - one that includes both the new

reactor-related activities at the Fermi 3 site, as well as the transmission corridor, which is the sine

qua non without which Fermi 3 would not be connected to the regional electrical grid - the

ASLB can find that there is a portion of the Fermi 3 project which would cause significant

environ-mental impacts which have not been analyzed and disclosed.  See, e.g., La. Wildlife

Fed’n v. York, 761 F.2d 1044, 1052 (5  Cir. 1985) (“In order to raise a substantial environmentalth

issue, a party need not show that the proposed project will have significant adverse impacts that

the Corps has not considered. It must show only that the project may have such impacts”).

By any measure, the expected disruptions which Fermi 3 would induce in the transmis-

sion corridor would themselves comprise “major federal action” as that concept is used in NEPA. 

 An EIS is required for "major Federal actions significantly affecting the quality of the human

environment." 42 U.S.C. § 4332(2)( c).  The test for “major Federal action” and “significantly

affecting” is the single criterion of “significance.” 40 C.F.R. § 1508.27. The degree of environ-

mental impact (or adverse environmental consequences) determines significance. “Significantly”

involves “intensity”, which (at 40 C.F.R. § 1508.27(b)) “refers to the severity of impact” - i.e.,

that environmentally negative consequences may occur as the project proceeds.

The notion of “major federal actions” includes projects which require a federal permit or
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approval.  Maryland Conservation Council v. Gilchrist, 808 F.2d 1039, 1042 (4 th Cir. 1987)

(“Because of the inevitability of the need for at least one federal approval, we think that the

construction of the highway will constitute a major federal action”). If a federal permit is a

prerequisite for a project with adverse impact on the environment, issuance of that permit

constitutes “major federal action.” See Jones v. Gordon, 792 F.2d 821, 827-29 (9th Cir. 1986);

Port of Astoria v. Hodel, 595 F.2d 467, 478-79 (9th Cir. 1979). For example, the issuance of a

permit under § 404 of the Clean Water Act is deemed a “major federal action” under NEPA. 

See, e.g. , Tillamook County v. U.S. Army Corps of Eng'rs, 88 F.3d 1140, 1142 (9th Cir. 2002);

Stewart v. Potts, 996 F.Supp. 668, 672 (S.D. Tex. 1998).

NEPA’s twin objectives are to ensure that the federal agency “consider[s] every signifi-

cant aspect of the environmental impact of a proposed action” and to “inform the public that it

has indeed considered environmental concerns in its decision-making process.” Earth Island Inst.

v. U.S. Forest Serv., 442 F.3d 1147, 1153–54 (9th Cir. 2006); Baltimore Gas & Elec. Co. v.

Natural Res. Def. Council, 462 U.S. 87, 97 (1983).  Thus, “NEPA procedures must insure that

environmental information is available to public officials and citizens before decisions are made

and before actions are taken. . . . Accurate scientific analysis, expert agency comments, and

public scrutiny are essential to implementing NEPA.” 40 C.F.R. § 1500.1(b). 

B. NEPA Violations Cause ‘Procedural Injury’ To The Public

The substance of  NEPA is protection against procedural injury to a plaintiff.  “[W]hen a

decision to which NEPA obligations attach is made without the informed environmental consid-

eration that NEPA requires, the harm that NEPA intends to prevent has been suffered.”  NEPA

procedures seek to minimize the risk of future harm by “influenc[ing] the decision-making
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process; [their] aim is to make government officials notice environmental [and other] consider-

ations and take them into account.”  Massachusetts v. Watt, 716 F.2d 946, 952 (1st Cir. 1983). 

Cases of procedural injury require “some possibility that the requested relief will prompt the

injury-causing party to reconsider the decision that allegedly harmed the litigant.” Massachusetts

v. EPA, 549 U.S. 497, 518, 127 S.Ct. 1438, 1453 (2007). 

Procedural injury occurring by violation of NEPA has a further implication.  NEPA’s

emphasis on “the importance of coherent and comprehensive up-front environmental analysis. . .

ensure[s] informed decision-making to the end that the agency will not act on incomplete

information, only to regret its decision after it is too late to correct.”  Blue Mtns. Biodiversity

Project v. Blackwood, 161 F.3d 1208, 1216 (9th Cir. 1998).  The purpose of NEPA is to ensure

that agencies do not make uninformed - as opposed to unwise - decisions.  Robertson v. Methow

Valley Citizens Council, 490 U.S. 332, 348 (1989).

C.  The USEPA Has Repeatedly Expressed Concerns
Over Direct Project Impacts Upon Corridor’s 1000+ Acres

 The U.S. Environmental Protection Agency (USEPA) occupies a unique role among the

federal agencies involved with environmental impact statement compilation and review. Under §

309(a) of the Clean Air Act (42 U.S.C. § 7609(a)), the USEPA Administrator

shall review and comment in writing on the environmental impact of any matter relating
to duties and responsibilties granted pursuant to this chapter or other provisions of the
authority of the Administrator, contained in any (1) legislation proposed by any Federal
department or agency, (2) newly authorized Federal projects for construction and any
major Federal agency action (other than a project for construction) to which section
4332(2)(C) of this title applies, and (3) proposed regulations published by any department
or agency of the Federal Government. Such written comment shall be made public at the
conclusion of any such review.
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According to an official USEPA brochure,  § 309 places the requirement to review EISs4

upon USEPA because NEPA “does not assure that Federal environmental agencies will

effectively participate in the decision-making process. It is essential that mission-oriented Federal

agencies have access to environmental expertise in order to give adequate consideration to

environmental factors.” (Sen. Rept. No. 91-1 196, 91st Cong., 2d Sess. 43, 1970).  

In the Fermi 3 EIS process, the USEPA commented at the Draft Environmental Impact

Statement (DEIS) stage that:

. . . EPA is concerned about the amount of habitat lost in the transmission corridor
and due to the proposed expansion of the Substation, at 1,069 and 21 acres, respectively.
As outlined under Transmission Corridor and Substation, EPA views these developments
as connected actions. Therefore, estimated impacts should be considered when preparing
mitigation plans. This includes wetlands mitigation ratios.

(USEPA comment letter, ML 12023A034, January 10, 2012, p. 7)

Transmission Lines and Substation
EPA understands that NRC analyzes impacts from the lengthening of the

transmission lines and expansion of the Milan Substation as cumulative impacts and
outside the scope of the COL permit application and accompanying NEPA document.
However, per NEPA, EPA views these actions as connected to the granting of the
license and, therefore, should be analyzed as direct impacts as a result of the proposed-
action. The Draft EIS even acknowledges the connectedness of the building of Fermi 3
and the expansion of the Substation on page 3-17, lines 21-31, among other locations:
"The 350-ft-by-ft-500-ft Milan Substation may be expanded to an area about 1000 ft by
1000 ft to accommodate the Fermi 3 expansion (Detroit Edison 2011 b)." Therefore,
because the lengthening of the transmission lines and the expansion of the Substation
are only necessitated by granting the COL license for Fermi 3, the Final EIS should
analyze impacts from these two actions as direct impacts.

Recommendation: The Final EIS should analyze the construction of the transmission
lines and the expansion of the Substation as actions part of the proposed action; any
unavoidable impacts should be accounted and mitigated for.

“EPA's Section 309 Review: The Clean Air Act and NEPA,” Quick Reference Brochure (July4

1999).
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(Emphasis added) USEPA comment letter, ML12023A034, January 10, 2012, p. 14.

Then, at the Final Environmental Impact Statement (FEIS) stage, the USEPA transmitted

this  § 309 comment on the transmission corridor:

Comment 0078-31 pertains to impacts as a result of the construction and
maintenance of the transmission lines and substations. While EPA appreciates the
addition of Appendix M as a reference, we reiterate our previous comment that impacts
resulting from the construction and maintenance of the new transmission lines and
substations should be considered as direct impacts and mitigated for as part of the
proposed project. Total impacts are estimated to be over 1000 acres of habitat, including
over 93 acres of impacts to forested wetlands.

(Emphasis supplied). USEPA comment letter, ML13063A434, February 19, 2013, “Detailed

Comments on the FEIS,” p. 1.  USEPA has repeatedly asserted that the transmission corridor and

Milan substation are connected to the granting of the license and, therefore, should be analyzed

as direct impacts as a result of the proposed action, including for mitigation computation

purposes (as in replacement of wetlands). Despite USEPA’s expert insistence, the NRC Staff

refuses to budge. 

D.  Extensive FEIS Proofs Of The NRC’s ‘Soft Look’

There is considerable evidence of incomplete or nonexistent NEPA analysis of the

transmission corridor.  Jurisdictional wetlands have not yet been delineated,  so they are not5

identified on maps.  The physical footprint of the Milan substation may be enlarged by four or

more times, but the decision as to that is not firm and consequently there are not details as to

At FEIS p. F-54 it says, “Wetland delineation surveys have not yet been conducted to determine5

the precise locations and extent of wetlands.” And at FEIS p. 4-44 appears the admission, “A conceptual
transmission line corridor has been identified, but wetland delineation surveys have not yet been con-
ducted to determine the precise locations and extent of wetlands.” Finally, Appendix J, p. J-2 of the FEIS
contains this unsupported and unequivocal admission that within the FEIS there is no attempt to identify
jurisdictional wetlands in the transmission corridor: “Any subsequent changes to the proposed site plan
and/or activities as a consequence of the USACE-identified LEDPA would result in fewer adverse
impacts on waters of the United States than identified in the Final EIS.”
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what changes would occur as a consequence. There is no demonstrated compliance with the

Endangered Species Act.  There will be temporary disruption of perhaps 143 acres in the corridor

during construction, with no details about what disruptions or the potential permanence of those

acts might be.  There is general mention of periodic clearcutting beneath the unmapped transmis-

sion lines and use of herbicides to retard regrowth, but no disclosures beyond the mere mention.

Historic and cultural resources surveys are incomplete. 

The routes of the three 345kV lines through the corridor have not been fixed: 

ITCTransmission has not yet formally announced a route for the offsite portion of
the proposed new transmission line serving Fermi 3. Detroit Edison expects that the
proposed new transmission line would be built within the existing Fermi 2
transmission corridor for approximately 18.6 mi extending outward from the Fermi
site boundary. Detroit Edison expects that the remaining 10.8 mi, extending to the
Milan Substation, would be built within an undeveloped right-of-way (ROW) possessed
but not yet used by ITCTransmission (Detroit Edison 2011a). The route for the
undeveloped ROW crosses mostly agricultural and forest land with scattered wetlands.
No part of the route crosses designated or protected natural or recreational areas or areas
with planned minerals development, although the route likely crosses some prime
farmland. Land use restrictions within the corridor segments are governed by agreements
between ITCTransmission and individual property owners along the corridor (Detroit
Edison 2011a).

(Emphasis supplied).  FEIS p. 2-10.  It is not possible to evaluate the Staff’s claim to have

iterated the upper and lower bounds of risk to natural resources, animals and plants under the

routes of the largest commercial transmission lines used in the business, when those pathways

remain unidentified right down to the present moment.

DTE and the NRC Staff have contended in the past that the Endangered Species Act

concurrence of the U.S. Fish and Wildlife Service has been granted.  This is false. A hard look at

FEIS Appendix F reveals shallow identification and discussion of plant and animal species in the

transmission corridor, as well as the foreseeable effects upon them.  There are repeated admis-
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sions of incomplete or nonexistent documentation which adds up to noncompliance with federal

law.  For example, at FEIS p. F-45, it says:

ITCTransmission has not conducted systematic terrestrial and aquatic surveys
for the Fermi 3 lines. Instead, the BA relies on information about the possible
occurrence of endangered or threatened species in counties crossed by the
transmission lines from FWS records (FWS 2011a) and the Michigan Natural
Features Inventory (MNFI) (MNFI 2007a).

(Emphasis supplied).  And at FEIS p. F-47, it states:

ITCTransmission has not conducted systematic aquatic surveys for the Fermi 3
lines. Instead, the BA relies on information about the possible occurrence of
endangered or threatened species in counties crossed by the transmission lines from
FWS records (FWS 2011a) and the MNFI (MNFI 2007a).

(Emphasis supplied). Then, at pp. F-53-54:

Thus, the routes and corridor boundaries shown in Figure 2-5 are considered
provisional and subject to change (Detroit Edison 2011a). Field surveys for Federally
listed threatened and endangered species or species that are candidates for Federal
listing have not yet been conducted in the proposed corridors. No Federally listed
terrestrial species or species that are candidates for Federal listing are known to occur
in the affected or directly adjoining habitats, but several Federally listed terrestrial
species could potentially use the corridor and adjoining habitats (MNFI 2007a; FWS
2011a). Wetland delineation surveys have not yet been conducted to determine the
precise locations and extent of wetlands.

(Emphasis supplied).  Moreover, at p. F-56, “According to FWS’s National Wetland Inventory

mapping, the identified transmission route crosses about 30 wetlands or other waters that may be

regulated by the USACE and MDEQ (FWS 2010).”  (Emphasis supplied).  Further, at p. F-67,

there is this passage:

Because ITCTransmission has not yet performed on-the-ground field surveys for
Federally listed species along the proposed routes, the review team consulted online
sources, including the MNFI and the FWS Environmental Conservation Online System,
to determine what information is currently available. Once final routes have been deter-
mined, ITCTransmission is expected to conduct on-the-ground field surveys for each
line prior to completing applications for the required USACE and MDNR permits.
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(Emphasis supplied). 

At FEIS p. F-68, “The Indiana bat has been observed in Washtenaw and Wayne counties

(MNFI 2007a), and this species might occur in suitable habitat along the transmission line cor-

ridor.”  At p. F-70 “It is not known whether suitable stream habitat or populations of the

snuff-box mussel occur along the proposed offsite transmission line corridor.”  At p. F-75: 

Consequently, if Detroit Edison and ITCTransmission (1) conduct surveys to
identify whether the eastern massasauga rattlesnake or its habitat occur along or
adjacent to the proposed transmission line corridors, (2) are flexible in routing to avoid
such sites, (3) implement BMPs to minimize impacts, and (4) adhere to Federal and State
laws, the review team concludes that operation of the Fermi 3 transmission lines would
have no effect on the eastern massasauga rattlesnake.

(Emphasis supplied).

Also, it says at p. F-76:

However, if Detroit Edison and ITCTransmission (1) conduct surveys to identify
whether the Eastern prairie fringed orchid occurs along or adjacent to the proposed
transmission line corridors, (2) are flexible in routing to avoid such sites, (3) implement
BMPs to minimize impacts associated with vegetation control activities, and (4) adhere to
Federal and State laws, the review team concludes operation of the Fermi 3 transmission
lines may affect, but would not likely adversely affect, the Eastern prairie fringed orchid.

(Emphasis supplied) . Too, at FEIS p. F-77, “It is not known whether suitable stream habitats

for, or populations of, the snuffbox mussel occur along the proposed transmission line corri-

dor.” (Emphasis supplied).  

And at p. F-85, this passage appears:

Habitat along the offsite transmission line corridor has not been surveyed for
potential Indiana bat habitat and it is possible suitable habitat currently exists. Because
Detroit Edison can avoid adverse impacts, building the proposed transmission lines may
affect, but is not likely to adversely affect, the Indiana bat. The eastern massasauga
rattlesnake could occur within the transmission line corridor. Because Detroit Edison
has the ability to reduce impacts on the snake by simple management efforts, building the
transmission line may affect, but is unlikely to adversely affect, the eastern massasauga
rattlesnake.
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(Emphasis supplied).  

This biological assessment is full of craters of missing information. DTE and the NRC

Staff have attempted to parlay a complete lack of field surveys and a desultory review of

literature on the internet into a  biological assessment, in the process mocking NEPA and the

Endangered Species Act with these contrivances. The ignorance of the true facts of the species

present in the transmission corridor not only makes this an incomplete biological assessment, but

puts threatened and endangered species at risk of further harm and even extirpation.

There further is a specific failure by the NRC Staff to conclude Endangered Species Act

requirements for the transmission corridor.  In the letter at pp. F-21 to F-23 of the FEIS, the East

Lansing FWS Field Supervisor states:

You have also made a determination of effects for the 29.4 miles of proposed
transmission lines associated with the project. We are not able to concur with your
effects determinations for the proposed transmission lines at this time. Your evaluation
indicates that terrestrial and/or aquatic surveys for listed species will be conducted
once the location of the transmission line corridors have been finalized. We will defer
concurrence with your determinations until corridor locations are finalized and we
have reviewed the results of future surveys. We also recommend that future surveys
include those for the Indiana bat and for listed mussel species at stream crossings when
the stream bottom is to be disturbed. Future consultation should be completed prior to
submission of Michigan Department of Environmental Quality and/or the Army Corps of
Engineers permit applications for stream crossings or wetland fill associated with the
transmission line towers.

(Emphasis supplied).   

The FWS letter corroborates the core allegation made by Intervenors that there has not

been a biological assessment conducted of the 1,069-acre proposed transmission corridor area to

identify federally- and state-threatened and -endangered plant and animal species, nor has the

requisite interagency consultation occurred.  Because the assessment and consultation process

might resolve in the development of mitigation plan arrangements, and those mitigation arrange-
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ments must be disclosed in the FEIS for the Fermi 3 project, there is serious noncompliance with

NEPA and the ESA. 

The admitted lack of completion of historic and cultural resource survey and identifi-

cation work within the transmission corridor is conceded, down to date of this filing.  At  pp. 4-

100 through 4-102 of the FEIS are repeated admissions which establish the incomplete nature of

the NHPA aspects of the COLA, even as the Staff and DTE insist that it is evidence of

fulfillment of the requirements.  

E.  Legal Consequences If No Sua Sponte NEPA Consideration Is Ordered

 The nondisclosure of these details in the FEIS means that the NRC as lead agency has not

provided a  true and accurate statement of the “environmental impact of the proposed action.”

Consequently, there is not full identification or consideration of alternatives to the proposed

destructive effects in the corridor, and there is not a clear grasp of the  “irreversible and

irretrievable commitments of resources” that would occur with implementation of the Fermi 3

project and its associated transmission lines. See 42 U.S.C. § 4332(2)(C).  The FEIS does not

contain the “full and fair discussion” of significant environmental impacts that is “supported by

evidence that the agency has made the necessary environmental analyses.” 40 C.F.R. § 1502.1.

The FEIS does not include a genuine analysis of the direct, indirect, and cumulative

impacts of the proposed action. See 40 C.F.R. §§ 1508.7, 1508.8, 1508.25. Federal agencies must

analyze and discuss “significant new circumstances or information relevant to environmental

concerns and bearing on the proposed action or its impacts.” 40 C.F.R. § 1502.9(c).  That dis-

cussion does not appear in the FEIS respecting the corridor.

NEPA compels environmental analysis where, as here, "there remains major Federal
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action to occur." Norton v. S. Utah Wilderness Alliance (SUWA), 542 U.S. 55, 73 (2004) (internal

quotation marks omitted); see also 40 C.F.R. § 1502.9(c)(1)(i)-(ii) (providing that agencies must

prepare supplements to an environmental impact statement if “[t]he agency makes substantial

changes in the proposed action that are relevant to environmental concerns” or “[t]here are

significant new circumstances or information relevant to environmental concerns and bearing on

the proposed action or its impacts”). Here, there remain several federal actions which must occur

if the construction of Fermi 3 and associated infrastructure on the DTE site is to deliver

electricity to anyone.

IV.  Transmission Line Corridor Also Has Safety Implications
For Fermi 3 Operations

The transmission line corridor also has explicit safety implications for the Fermi 3

project.  It is not only indispensable for transporting electricity generated by Fermi 3 to the

regional grid, but also, for transmitting electricity from the grid to the Fermi 3 reactor to operate

safety and cooling systems in the event of a loss of onsite power.  This constitutes a serious

safety concern mentioned nowhere in the FEIS which further justifies sua sponte consideration. 

V.  There Is No Alternative To Sua Sponte Consideration

The NRC Staff suggests in its “Response to Board Order Concerning Proposed Sua

Sponte Review of Contention 23" (May 30, 2013) that the “mandatory” hearing which the

Commission is obligated to conduct pursuant to Atomic Energy Act §§ 185b, 189a, 42 U.S.C. §§

2235(b), 2239(a) affords an avenue of relief which is alternative to sua sponte consideration by

the ASLB and Commission. 

The Staff states (id. at 8) that “the mandatory hearing is an available forum in which this

issue can again be raised and /or scrutinized if the Commission deems it appropriate.”  This is
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seriously misleading; the Commission, and not Intervenors, is the only entity which could raise

the corridor controversy at that point. Intervenors’ attempts to introduce the transmission corridor

NEPA concerns as a contention have repeatedly failed, and at a “mandatory” hearing convened

by the full Commission, public participation is excluded:

 The mandatory hearing, which is required by section 189a of the AEA, does
not involve public participation - regardless of whether a contested hearing with public
participation has occurred.  See Exelon Generation Co, LLC (Early Site Permit for
Clinton ESP Site), CLI-05-17, 62 NRC 5, 49 (2005) (“The scope of the Intervenors'
participation in adjudications is limited to their admitted contentions, i.e., they are barred
from participating in the uncontested portion of the hearing.  Any other result would
contravene the objectives of our ‘contention’ requirements”).

(Emphasis supplied).  Southern Nuclear Operating Co.  (Vogtle Electric Generating Plant, Units

3 and 4), CLI-12-11 at 4, fn. 17 (April 16, 2012).  

There is no alternative to sua sponte inclusion of the NEPA controversy over the corridor

in the pending proceedings.

VI.   Conclusion: Sua Sponte Consideration Is Justified

It is the Board’s independent responsibilities under NEPA which require it to raise en-

vironmental issues not raised by a party. Tenn. Valley Auth. (Hartsville Nuclear Plant, Units 1A,

2A, 1B & 2B), ALAB-380, 5 NRC 572 (1977). The Board has the prerogative, under the regu-

lations, to consider raising serious issues sua sponte and the responsibility of reviewing materials

filed before it to determine whether the parties have brought such an issue before. This is partic-

ularly necessary when an issue is excluded from the proceeding because it has not been properly

raised - the situation in the matter at bar - rather than because it has been rejected on its merits.

Cleveland Elec. Illuminating Co. (Perry Nuclear Power Plant, Units 1 & 2), LBP-82-79, 16 NRC

1116, 1119 (1982). 
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Pursuant to 10 C.F.R. § 2.340(a) (formerly § 2.760a) and a Commission memorandum, a

Licensing Board may raise a safety issue sua sponte when sufficient evidence of a serious safety

matter has been presented that would prompt reasonable minds to inquire further.  Southern Cal.

Edison Co. (San Onofre Nuclear Generating Station, Units 2 & 3), LBP-81-36, 14 NRC 691, 697

(1981), citing Memorandum from the Secretary of the Commission to the Chairman of the

Licensing Board Panel (June 30, 1981) (concerning sua sponte issues).

There is glaring evidence of major NEPA violations here caused by the position adopted

by DTE and the NRC Staff that the transmission corridor portion of the Fermi 3 project is separ-

ate and independent from the Fermi 3 plant construction project.  Neither would be necessary

absent the other. If NEPA consideration of the transmission corridor portion of the Fermi 3

project is not raised sua sponte, the Licensing Board risks acceding to a major breach of the

National Environmental Policy Act, and it will seriously undermine the credibility of any

ultimate determination to proceed with the project. There are other values here besides power

generation economics, and the Board (and Commission) exist to advance the public’s interest in

nuclear energy, wherever that role may lead.  It surely must lead to obedience to the rule of law.

   /s/ Terry J. Lodge            
Terry J. Lodge (OH #0029271)
316 N. Michigan St., Ste. 520
Toledo, OH 43604-5627
(419) 255-7552
Fax (419) 255-7552
Tjlodge50@yahoo.com
Counsel for Intervenors
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Office of Commission Appellate
Adjudication
Mail Stop O-16C1
U.S. Nuclear Regulatory
Commission
Washington, DC 20555-0001
E-mail:OCAAmail@nrc.gov
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Bruce R. Matters
Detroit Edison Company
One Energy Plaza, 688 WCB
Detroit, Michigan 48226
E-mail: matersb@dteenergy.com
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David Repka, Esq.
Tyson R. Smith, Esq.
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Winston & Strawn, LLP
1700 K Street, NW
Washington, DC 20006-3817
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