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 Pursuant to 10 CFR § 2.1207(a) and the Licensing Board’s order of March 29, 2013, the 

NRC staff (Staff) hereby presents its Rebuttal Statement of Position, together with its pre-filed 

rebuttal testimony and exhibits, regarding Intervenors’ Contention 15.  For the reasons 

discussed below and in the attached rebuttal testimony, Contention 15 is without merit, and the 

Board should rule in favor of DTE Electric Company (Applicant). 

 

BACKGROUND 

 A more thorough recitation of the background of this case is provided in the Staff’s Initial 

Statement of Position.  On April 30, 2013, the Intervenors, Applicant, and Staff filed their initial 

statements of position on Contention 15, and associated written direct testimony.  The Applicant 

and Staff also filed supporting exhibits.  The Staff offered testimony from Mr. George A. 

Lipscomb concerning the Staff’s review of Fermi 3’s quality assurance (QA) program (Lipscomb 

Direct Testimony), from Mr. Adrian Muñiz sponsoring Chapter 17 of the Safety Evaluation 

Report (SER) into the hearing record (Muñiz Direct Testimony), and from Mrs. Aida Rivera-
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Varona sponsoring into the hearing record the Staff’s Inspection Report and Notice of Violation 

(NOV) from October 5, 2009, and the Staff’s responses thereto (Rivera-Varona Direct 

Testimony).  Both the Intervenors and the Applicant filed documents containing proprietary 

information.  The Staff did not file any documents containing proprietary information, and will not 

do so in rebuttal. 

The Staff’s direct testimony explained that the Staff has completed its technical review 

and confirmed that the Quality Assurance Program Description (QAPD) in the Fermi 3 combined 

license (COL) application (Fermi 3 QAPD) follows detailed, NRC-approved guidance for all 

aspects of its QA program, and that the Applicant has thereby demonstrated that it meets the 

applicable NRC requirements.  The Staff’s review of the Fermi 3 QAPD, which is documented in 

Chapter 17 of the SER, assesses the information the Applicant provided related to its QA 

program and concludes that the application is in compliance with applicable NRC regulations. 

See, e.g., Lipscomb Direct Testimony at A13-A14; Exhibit NRC S1 at 17-14 to 17-36.  This SER 

chapter was presented to the Advisory Committee on Reactor Safeguards (ACRS) on 

September 22, 2011, and released to the public on October 17, 2011. See Muñiz Direct 

Testimony at A2.  No changes to Chapter 17 are anticipated prior to publication of the Final 

SER for the Fermi 3 COL application. Id. at A4. 

The Staff also explained in its direct testimony that both the Fermi 3 COL application and 

the Staff’s SER refer to the Nuclear Energy Institute’s (NEI) Technical Report NEI 06- 14A, 

Revision 7, “Quality Assurance Program Description.”  Lipscomb Direct Testimony at A17; 

Exhibit NRC S1 at 17-15.  The NEI Technical Report includes a template for a QAPD, proposing 

one approach by which an applicant’s program can meet NRC regulations.  The Staff separately 

reviewed the QAPD template in NEI 06-14 and prepared a separate SER accepting it for use by 

COL applicants.  See Lipscomb Direct Testimony at A11; Exhibit NRC S12.  Once an NEI 

template has been accepted by NRC, as NEI 06-14A, Revision 7, has been, it has the status of 

guidance that applicants can use in their demonstration of regulatory compliance.  Lipscomb 
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Direct Testimony at A11; Exhibit NRC S12 at 2.  In the case of NEI 06-14A, Revision 7, the Staff 

has determined that “that the QAPD template can be used by applicants of [sic] 10 C.F.R. Part 

52 permits or licenses, as applicable, for establishing a quality assurance program that complies 

with Appendix B . . . 10 C.F.R. Part 50 requirements.”  Lipscomb Direct Testimony at A17; see 

also Exhibit NRC S12 at 1. 

Based on its review as summarized in the SER, the Staff concluded that the Fermi 3 

QAPD meets the requirements of Appendix B to 10 C.F.R. Part 50.  Lipscomb Direct Testimony 

at A17; Exhibit NRC S1 at 17-36.  Thus, contrary to the contention as admitted by the Board, 

the Applicant has demonstrated that the Fermi 3 QA program described in the QAPD meets all 

relevant NRC regulatory requirements with respect to the design, construction, and operation of 

the facility.   

The Fermi 3 QAPD was put into place when the Fermi 3 COL application was filed on 

September 18, 2008, and governs work by the Applicant’s personnel after that date.  See 

Lipscomb Direct Testimony at A17-A18.  Testimony filed by the Intervenors does not appear to 

challenge the Fermi 3 QAPD, but rather focuses on activities occurring before the Fermi 3 COL 

application was filed and thus before the Fermi 3 QAPD was in effect.  Prior to that date, other 

QA programs applied to safety-related activities supporting development of the Fermi 3 COL 

application.  These other programs are described in Staff direct testimony, see id. at A18, and, 

as explained there as well as in the Staff rebuttal testimony summarized below, the Intervenors 

fail to show that any pre-application QA activities resulted in safety concerns or failure to comply 

with NRC regulations. 

This Statement is accompanied by written rebuttal testimony prepared by George A. 

Lipscomb, who also provided written direct testimony related to this contention.  This Statement 

is also accompanied by three new exhibits, Exhibits NRC S18-S20, all of which are responses 

to Requests for Additional Information (RAIs) that the Applicant submitted to the NRC in the  
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course of the Staff’s review of the Fermi 3 application.  These exhibits are: 

 Exhibit NRC S18 – Detroit Edison Company Response to NRC Request for Additional 
Information Letter No. 10, Attachments 5-6 (Sept. 30, 2009) (September 2009 RAI 
Responses), ADAMS Accession No. ML092790561. 
 

 Exhibit NRC S19 – Detroit Edison Company Response to NRC Request for Additional 
Information Letter No. 25, Attachments 8-13 (April 16, 2010) (April 2010 RAI 
Responses), ADAMS Accession No. ML101190369. 
 

 Exhibit NRC S20 – Detroit Edison Company Response to NRC Request for Additional 
Information Letter No. 37, Attachments 4-5 (Aug. 13, 2010) (August 2010 RAI 
Responses), ADAMS Accession No. ML102290043. 
 

Mr. Lipscomb also refers to Staff exhibits filed with written direct testimony, and to several of the 

Applicant’s exhibits as described in his rebuttal testimony. 

 

DISCUSSION 

I.  LEGAL STANDARDS 

 The Staff provided a discussion of the legal framework for the NRC’s QA requirements in 

its Initial Statement of Position.  See Staff Initial Statement of Position at 7-8.  To summarize, 

NRC’s regulations related to QA are found in Appendix B of 10 C.F.R. Part 50, which states that 

every applicant for a combined license under part 52 is required to include in its Final Safety 

Analysis Report (FSAR) a description of the quality assurance applied to the design, and to be 

applied to the fabrication, construction, and testing of the structures, systems, and components 

of the facility and to the managerial and administrative controls to be used to assure safe 

operation.  Appendix B, 10 C.F.R. Part 50, “Introduction.”  Appendix B requires an applicant to 

“establish at the earliest practicable time, consistent with the schedule for accomplishing the 

activities, a quality assurance program which complies with the requirements of [Appendix B].” 

Id., Section II, “Quality Assurance Program.”  Appendix B imposes specific requirements related 

to procurement documents and control of purchased material, equipment, and services. See 

Section I, “Organization,” Section IV, “Procurement Document Control,” and Section VII, 



5 
 

“Control of Purchased Material, Equipment, and Services.” Appendix B also contemplates the 

situation in which an applicant uses procurement documents to “require contractors or 

subcontractors to provide a [QA] program consistent with the pertinent provisions of this 

appendix.” Id., Section IV, “Procurement Document Control.” 

NRC guidance related to the review of QA programs in COL applications is described in 

the discussions of the Staff’s review of the QAPD in the Fermi 3 FSAR that can be found in the 

Staff’s initial testimony and in the SER.  See Lipscomb Direct Testimony at Q10-Q11; SER, 

Exhibit NRC S1 at 17-14 to 17-15.  While Staff guidance documents are not themselves 

regulatory requirements, it has long been established that compliance with relevant guidance 

documents is accorded special weight when determining whether an applicant has complied 

with NRC regulations. See, e.g., Long Island Lighting Co. (Shoreham Nuclear Power Station, 

Unit 1), ALAB-900, 28 NRC 275, 290 (1988); Consumers Power Co. (Big Rock Point Nuclear 

Plant), ALAB-725, 17 NRC 562, 568 (1983).  See also Private Fuel Storage, L.L.C. 

(Independent Spent Fuel Storage Installation), CLI-01-22, 54 NRC 255, 264 (2001) (reaffirming 

that compliance with guidance documents is entitled to “special weight” when the guidance was 

drafted for use in evaluating applications of the type under consideration); Yankee Atomic 

Electric Co. (Yankee Nuclear Power Station), CLI-05-15, 61 NRC 365, 375 n.26 (2005) 

(discussing the “special weight” to be given to Standard Review Plans). 

II. The INTERVENORS’ TESTIMONY FAILS TO SUPPORT THEIR CONCLUSIONS 
REGARDING ALLEGED FLAWS IN THE FERMI QA PROGRAM. 

 
 The Intervenors’ testimony related to Contention 15 is unpersuasive and fails to support 

the broad conclusions they draw regarding alleged flaws in the Fermi 3 QA program.  Written 

Rebuttal Testimony of George A. Lipscomb (Lipscomb Rebuttal Testimony) at A2.  The Staff’s 

rebuttal testimony is organized to address five specific issues related to the Intervenors’ 

testimony.  First, the Intervenors rely in several instances on information and documents that 

are not even potentially related to Contention 15.  Second, the Intervenors appear to 
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misunderstand the RAI process and therefore draw unsupportable conclusions from information 

in the Applicant’s responses to RAIs.  Third, the Intervenors’ claims regarding the Applicant’s 

organizational structure lack a documented basis and do not support the Intervenors’ 

conclusions.  Fourth, the Intervenors make erroneous statements concerning the applicability of 

the Nuclear Energy Institute’s (NEI’s) template for QA programs.  Finally, the Intervenors’s 

claims regarding the role of Fermi 2 personnel do not support the conclusions the Intervenors 

draw.  All these issues, taken together, demonstrate that the materials submitted by the 

Intervenors regarding Contention 15 are unpersuasive, and that the preponderance of the 

evidence favors the Applicant’s position.   

A. The Intervenors challenge portions of the Fermi 3 COL application that are not even 
potentially related to Contention 15. 

 
 As noted in the Staff’s Initial Statement of Position and associated testimony, part of 

Contention 15 relates to the QA applied to activities at the time the Fermi 3 COL application was 

developed.  See NRC Staff Initial Statement of Position on Contention 15 (Staff’s Initial SOP) at 

17-19; Lipscomb Direct Testimony at A25.  The Intervenors focus almost exclusively on 

activities during this period in their initial testimony.  However, in some cases they cite to 

materials that are not even potentially related to the contention.  As a preliminary matter, it is 

therefore important to clarify which portions of the Fermi 3 COL application are required to be 

developed by the COL applicant under an Appendix B QA program and are therefore at least 

potentially related to Contention 15. 

First, for the existing fleet of reactors licensed under the process in 10 C.F.R. Part 50, 

the facility design work was generally performed by the applicant for an NRC construction 

permit or operating license.  By contrast, under 10 C.F.R. Part 52, because most COL 

applications (including the application for Fermi 3) reference a certified design, much of that 

same facility design work is now being performed by the applicants for design certifications 

rather than by the COL applicants themselves.  Lipscomb Rebuttal Testimony at A5.   In this 
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case, the ESBWR design was developed by General Electric-Hitachi (the design certification 

applicant) under its own QA program, which was reviewed separately by the NRC as part of the 

ESBWR rulemaking under Docket No. 52-010. Id.  For this reason, portions of the Fermi 3 COL 

application that incorporate the ESBWR design certification document by reference are not 

relevant to this contention, and the COL review is limited to site-specific design information.  Id. 

Turning to the site-specific portions of the COL application, 10 C.F.R. Part 50, Appendix 

B, includes the following language regarding its applicability: 

Nuclear power plants and fuel reprocessing plants include structures, systems, 
and components that prevent or mitigate the consequences of postulated 
accidents that could cause undue risk to the health and safety of the public. This 
appendix establishes quality assurance requirements for the design, 
manufacture, construction, and operation of those structures, systems, and 
components. The pertinent requirements of this appendix apply to all activities 
affecting the safety-related functions of those structures, systems, and 
components; these activities include designing, purchasing, fabricating, handling, 
shipping, storing, cleaning, erecting, installing, inspecting, testing, operating, 
maintaining, repairing, refueling, and modifying. 

Lipscomb Rebuttal Testimony at A5, quoting 10 C.F.R. Part 50, Appendix B (emphasis added).  

The Definitions section of 10 C.F.R. Part 50 defines the term “safety-related” as referring to 

those structures, systems, and components  

that are relied upon to remain functional during and following design basis events 
to assure: 

(1) The integrity of the reactor coolant pressure boundary 

(2) The capability to shut down the reactor and maintain it in a safe shutdown 
condition; or 

(3) The capability to prevent or mitigate the consequences of accidents which 
could result in potential offsite exposures comparable to the applicable guideline 
exposures set forth in § 50.34(a)(1) or § 100.11 of this chapter, as applicable. 

Lipscomb Rebuttal Testimony at A6, quoting 10 C.F.R. § 50.2.  This definition applies to all of 

10 C.F.R. Part 50, including Appendix B.   

 The activities completed to date that are subject to Appendix B, and thus even 

potentially related to Contention 15, are therefore only those that are both site-specific (i.e., not 
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encompassed by the referenced ESBWR design certification application) and affecting safety-

related functions.1  As the Staff noted in its direct testimony, the Applicant provided a list of the 

safety-related sections of its FSAR in its response to RAI 17.5-16.  See Lipscomb Direct 

Testimony at A25; May 2010 RAI Responses, Exhibit NRC S7, Attachment 1.  See also 

Lipscomb Rebuttal Testimony at A5.  The Staff has reviewed this list and found it to be an 

accurate list of site-specific, safety-related pre-application activities.  See Lipscomb Rebuttal 

Testimony at A5. 

 Other portions of the Fermi 3 COL application (e.g., the Environmental Report) do not 

contain site-specific, safety-related information and are not subject to the requirements of 

Appendix B.  For this reason, they are not even potentially relevant to Contention 15.  Id.  

Materials that the Intervenors cite that relates to such portions of the COL application, for 

example references to the Environmental Report in the proprietary portion of their testimony, 

should therefore be disregarded in ruling on the merits of the contention. 

B. The Intervenors’ assertion that Applicant’s RAI responses differ unacceptably from the 
COL Application reflect their misunderstanding of the NRC’s RAI process. 

 
The Intervenors assert in their direct testimony that there are “inconsistencies” between 

DTE’s COL application and DTE’s May 2010 RAI Responses (Exhibit NRC S7).  Testimony of 

Arnold Gundersen Supporting of Intervenors’ Contention 15 (Gundersen Direct Testimony) at 

A22.  For example, the Intervenors claim that the person responsible for QA at Fermi 3 had the 

title of “New Plant Oversight Manager” in the COL application, but is called “Nuclear 

Development QA Manager” in an RAI response.  Id.at A23.  The different titles, according to 

                                                            
1 It is possible that plant structures, systems, and components (SSCs) that are not themselves safety-
related may affect the safety-related functions of SSCs that do meet the definition in 10 C.F.R. § 50.2.  As 
noted in the SER, these SSCs are covered by the Reliability Assurance Program (RAP) in SECY-95-132, 
"Policy and Technical Issues Associated with the Regulatory Treatment of Non-Safety Systems (RTNSS) 
in Passive Plant Designs.”  See SER, Exhibit NRC S1 at 17-8.  Non-safety-related SSCs within the scope 
of the RAP could potentially be subject to a COL applicant’s QA program.  Id. at 17-11; see also Exhibit 
NRC S13, NEI 06-14A, Revision 7, Part III, “Nonsafety-Related SSC Quality Control,” at 43-46.  However, 
all such SSCs for the Fermi 3 facility are incorporated by reference from the ESBWR design and are 
therefore not site-specific.  SER, Exhibit NRC S1 at 17-11.  For this reason, the design of non-safety-
related SSCs within the scope of the RAP is not related to Contention 15.   
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Intervenors, indicate that there is “confusion within DTE and the NRC” over the Fermi QA 

program.  Id. 

The RAI process at the NRC is integral to Staff review of all licensing actions.  As their 

name implies, RAIs are a mechanism for the NRC to request additional information from an 

applicant to clarify or supplement what is in the application; it is therefore not unusual for an RAI 

response to contain information that differs from what was initially submitted with the 

application.  Lipscomb Rebuttal Testimony at A7.  RAI responses that propose changes to an 

application are incorporated into that application in annual updates to the Final Safety Analysis 

Report (FSAR) that are required by 10 C.F.R. 50.71(e)(3)(iii).  Id. at A8.  The Fermi COL 

application has been revised to include responses to RAIs, as occurs with all COL applications.  

Id. at A9. 

With regard to the specific position titles the Intervenors question, see Gundersen Direct 

Testimony at A23, the title of “New Plant Oversight Manager” that was included in the QAPD in 

the initial Fermi 3 COL application was changed to “Director, Quality Management” in response 

to an NRC request in an RAI.  Lipscomb Testimony at A10, citing April 2010 RAI Responses, 

Exhibit NRC S18, Attachment 6.  This change was incorporated into the Fermi 3 QAPD, and the 

old title does not appear in Revision 2 of the Fermi 3 QAPD or any subsequent revisions.  Id.   

Similarly, with respect to the Intervenors’ claim about inconsistencies regarding the 

position title of “Nuclear Development QA Manager,” that position title is not a part of the Fermi 

3 QAPD, but rather is found in the Nuclear Development QAPD (ND QAPD) that was in place 

for pre-application activities between February and September 2008.  Id.; see also Lipscomb 

Direct Testimony at A18.  The ND QAPD is a completely different document from the Fermi 3 

QAPD,2 and its position titles are not expected to match those in the Fermi 3 QAPD.  Lipscomb 

Rebuttal Testimony at 10.   

                                                            
2 The ND QAPD has been submitted into the record of this proceeding as Applicant’s Exhibit 

DTE000070. 
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In summary, these supposed “inconsistencies” raised by the Intervenors are simply 

changes that are an expected result of the RAI process, which includes updates to the COL 

application in response to questions from the Staff.  These “inconsistencies” therefore do not 

support the Intervenors’ broad conclusions about QA deficiencies related to Fermi 3, nor do they 

indicate that any regulatory requirements have not been met. 

C. The Intervenors’ claims regarding the Applicant’s organizational structure lack a 
documented basis and are difficult to follow logically, and therefore do not support the 
Intervenors’ conclusions. 

 
 In addition to their claims regarding position titles, the Intervenors also raise claims 

related to the Applicant’s organizational relationships and reporting chains.  See Gundersen 

Direct Testimony at A24.  In particular, the Intervenors cite the May 2010 RAI Responses that 

the Staff has previously submitted as Exhibit NRC S7.  Id.  However, the Intervenors do not 

provide specific citations for their references to that lengthy exhibit, and they fail to identify what 

portion of the May 2010 RAI Responses they dispute or to explain why they consider the 

alleged deficiency to be significant.  Lipscomb Rebuttal Testimony at 11.  Given the dates of the 

activities they mention, many of which occurred in 2008, it is likely that they were covered by the 

ND QAPD rather than the Fermi 3 QAPD.  See Gundersen Direct Testimony at A24; Lipscomb 

Rebuttal Testimony at A10.  However, the the Intervenors have not made or supported any 

argument regarding the ND QAPD, the Fermi 3 QAPD, the May 2010 RAI Responses, or any 

other document, and have not demonstrated that any regulatory requirement was not met.   

 While the Intervenors have failed to justify their concerns regarding organizational 

relationships and reporting chains, the Staff has reviewed the COL application and responses to 

all RAIs related to the Fermi 3 QAPD, and has determined that the Fermi 3 QAPD meets the 

guidance in the NRC’s Standard Review Plan (SRP) with respect to organizational structure.  

See Lipscomb Rebuttal Testimony at A10; SER, Exhibit NRC S1 at 17-15 to 17-16; SRP, 

Exhibit NRC S11 at 17.5-6 to 17.5-8.  The Intervenors have not provided support for their 

assertions to the contrary, relying instead on unattributed statements and references to their 
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own prior witness declarations from earlier in this proceeding.  This presentation lends no 

support to their broad claims regarding flaws in the Fermi 3 QA program. 

D. The Intervenors provide no support for the claim that the Applicant is required to notify 
the NRC of deviations from NEI 06-14.   

 
The Intervenors make several references to NEI 06-14 in their testimony, including the 

unusual statement that the Applicant is required to notify the NRC when its QA program 

deviates from the NEI template that many applicants reference in their QA programs.  See, e.g., 

Gundersen Direct Testimony at A8-19 & A24.  The Intervenors cite no authority for this claim 

that NEI templates impose a reporting requirement.  Lipscomb Rebuttal Testimony at A13.  The 

NEI template is guidance, and there is no specific requirement that an applicant inform the NRC 

that it is departing from the NEI template guidance.  Id.   

The Intervenors fail to explain their exact claims regarding NEI 06-14, though this may 

stem from a failure to recognize that that the ND QAPD is not the same document as the Fermi 

3 QAPD.  Id.  The ND QAPD does not reference NEI 06-14 and was not required to do so.  Id.  

However, the Staff has concluded that the ND QAPD provided appropriate QA controls for the 

Applicant’s receipt and acceptance of work product from its contractor Black & Veatch.  

Lipscomb Rebuttal Testimony at A13, citing Lipscomb Direct Testimony at A25.  The ND QAPD 

was in place only for those activities and therefore was limited to functions related to the scope 

of work it covered.  See Lipscomb Direct Testimony at A18; Lipscomb Rebuttal Testimony at 

A13.  If the Intervenors assert otherwise, such a claim is unexplained and unsupported. 

The relationship between the template in NEI 06-14A and the Staff review of COL 

applications was discussed in the Staff’s direct testimony.  Lipscomb Direct Testimony at A11 & 

A17.  NEI 06-14A, Revision 7, was previously introduced into the record of this proceeding as 

Exhibit NRC S13.  The Applicant referenced NEI 06-14A, Revision 7, in the Fermi 3 QAPD, and 

the Staff reviewed the Fermi 3 QAPD against the NEI template as well as against the SRP.  

Lipscomb Direct Testimony at A17; Lipscomb Rebuttal Testimony at A13; SER, Exhibit NRC S1 
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at 17-15.  The Staff concluded that the Fermi 3 QAPD met all acceptance criteria in the SRP 

and was consistent with NEI 06-14A, Revision 7, and therefore complies with NRC QA 

regulations.  Lipscomb Direct Testimony at A17.  The Intervenors have not raised any issue 

related to NEI 06-14 that contradicts this conclusion.   

E. The Intervenors’ claims regarding the use of Fermi 2 personnel do not support their 
conclusions. 

 
The Intervenors also make claims related to use of Fermi 2 personnel on the Fermi 3 

project.  See Gundersen Direct Testimony at A18-A19.  The Staff agrees that Fermi 2 personnel 

were involved in some of the earliest work on the Fermi 3 project.  See Lipscomb Rebuttal 

Testimony at A14.  However, this is not evidence of any regulatory shortcoming.  

DTE holds an NRC operating license for Fermi 2 and is therefore required to comply with 

all NRC regulations, including Appendix B requirements related to the Fermi 2 QA program.  

Lipscomb Rebuttal Testimony at A14.  However, Fermi 2 personnel did not directly perform any 

of the safety-related pre-application activities that were subsequently incorporated into the 

Fermi 3 COL application.  Rather, these activities were delegated to and performed by or for the 

Applicant’s contractor Black & Veatch (B&V) under the B&V Appendix B QA program.  Id.  If 

DTE chose to have Fermi 2 personnel perform additional surveillance of those activities, that is 

merely an additional assurance of quality and not an indication that regulatory requirements 

have not been met.  Id.  The Intervenors have submitted no evidence to the contrary. 

 

CONCLUSION 

 In order to prevail on Contention 15, the Applicant must show by a preponderance of the 

evidence that the claims made by the Intervenors in Contention 15 are without merit.  For the 

reasons stated above, the Intervenors’ testimony fails to support their challenge to the 

application.  The Applicant and Staff, in contrast, have submitted extensive evidence showing  
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that all QA issues related to Fermi 3 have been resolved, and that all relevant regulatory 

requirements have been met.  Accordingly, the Applicant has met its burden of proof and is 

entitled to judgment in its favor. 

 
Respectfully Submitted, 
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