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NRC STAFF RESPONSE TO BOARD ORDER CONCERNING 
PROPOSED SUA SPONTE REVIEW OF CONTENTION 23 

 
 

 On April 30, 2013, the Board issued its Memorandum and Order1 Denying Intervenors’2 

Motion for Resubmission of Contention 23 or its Admission as a New Contention, and for 

Admission of the New Contentions 26 and 27 (April 30, 2013) (Order Denying Intervenors’ 

Motion).3  The board denied the Intervenors’ motion to admit their new or resubmitted 

                                                 
1 See Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), LBP-13-__, 75 NRC __ (April 30, 

2013) (slip op.).   
 

2 Beyond Nuclear, Citizens for Alternatives to Chemical Contamination, Citizens Environmental 
Alliance of Southwestern Ontario, Don’t Waste Michigan, Sierra Club, Keith Gunter, Edward  McArdle, 
Henry Newman, Derek Coronado, Sandra Bihn, Harold L. Stokes, Michael J. Keegan, Richard Coronado, 
George Steinman, Marilyn R. Timmer, Leonard Mandeville, Frank Mantei, Marcee Meyers, and Shirley 
Steinman (collectively, Intervenors). 
 

3 This response focuses on rejected new/proposed contention 23 which read as follows: 
 

The FEIS for a combined operating license for Fermi 3 fails to satisfy the 
requirements of NEPA because it does not address the environmental effects of 
the associated transmission line corridor extending nearly thirty (30) miles from 
the proposed plant site, despite the fact that the transmission lines are 
indispensable to completion of the power plant project, and the NRC Staff was 
ordered to analyze the transmission corridor within the FEIS by the Atomic Safety 
and Licensing Board. The FEIS fails to disclose what the U.S. Army Corps of 
Engineers has determined to be the least environmentally damaging practical 
alternatives (LEDPAs) under the Clean Water Act, for some 30 jurisdictional 
wetlands and other water bodies within the transmission corridor, and there is no 
detailed discussion of mitigation measures which would be implemented to 
compensate for the water resource and upland damage. 

 
See Intervenors Motion for Resubmission of Contentions 3 and 13, For Resubmission of Contention 23 or 
its Admission as a New Contention, and for Admission of New Contentions 26 and 27 (February 19, 
2013) (FEIS Contentions).     
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contentions, including Contention 23.4  The Board stated that “[n]ow that the FEIS5 has been 

issued and the Board has ruled that Contention 23 remains procedurally defective, this is an 

appropriate point for the Board to decide whether the issue the Contention raises merits sua 

sponte review under Section 2.340(b).”6  The Board invited the parties to provide their views as 

to whether the issue raised by Contention 23 (adequacy of FEIS discussion of transmission line 

corridors) satisfies the standards of 10 C.F.R. § 2.340(b) for such review.7   

The Board additionally requested that the parties address, through documentary 

evidence and/or affidavits, four factual issues to the extent they are able to do so:  

(1) The current status of planning for and development of the    
transmission line corridor;  

 
(2) Whether any permits necessary for development of the  

transmission line corridors have been applied for;  
 
(3) Whether any routes for the transmission line corridor are  

currently being actively evaluated other than the proposed 
route shown in the FEIS, page 2-11;  

 
(4) Whether the transmission line is likely to be constructed 

even if Fermi Unit 3 is not built.8 
 
For the reasons set forth herein, sua sponte consideration of Contention 23 is not appropriate in 

this proceeding because the FEIS includes a “hard look” at potential environmental impacts 

from the anticipated transmission line corridor that meets the requirements established by NRC 

in 10 C.F.R. Part 51 for compliance with the National Environmental Policy Act (NEPA).  

Accordingly, no “significant environmental issue” exists that would warrant sua sponte 

                                                                                                                                                             
 
4 LBP-13-_, 75 NRC __ _ (slip op.).  

 
5 Final Environmental Impact Statement for Combined License (COL) for Enrico Fermi Unit 3, 

NUREG-2105 (January 2013) (FEIS).   
 

6 LBP-13-_, 75 NRC __ _ (slip op. at 23). 
 

7 Id.  
 

8 Id. at 24 
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consideration.  Moreover, should the Commission consider further inquiry to be appropriate, the 

mandatory hearing that the Commission will conduct for the Fermi COL application provides a 

means for doing so.  

PROCEDURAL BACKGROUND 

On September 18, 2008, the DTE Electric Company (formerly the Detroit Edison 

Company) (Applicant) submitted an application for a COL for one ESBWR advanced boiling 

water reactor, designated as Unit 3, to be located at the site of the operating Fermi Nuclear 

Power Plant, Unit 2, in Monroe County, Michigan.9  The Fermi 3 COL application includes an 

Environmental Report (ER), as required by 10 C.F.R. § 51.50(c).10    

On October 28, 2011, the NRC Staff and the U.S. Army Corps of Engineers (USACE) 

published, and made available to the public, the draft environmental impact statement (DEIS).11  

On January 11, 2012, the Intervenors filed a Motion for Leave to Late-File Amended and New 

Contentions along with a Motion for Resubmission of Contention 10, to Amend/Resubmit 

                                                 
9 Letter from Jack M. Davis, DTE, to NRC, Detroit Edison Company Submittal of a Combined 

License Application for Fermi 3 (NRC Project No. 757) (Sept. 18, 2008), ADAMS Accession No. 
ML082730763.   
 

10  The ER states that: “The Fermi site, including the 120 kV and 345 kV transmission switchyard 
sites, are owned and operated by Detroit Edison, while the transmission system (including switchyard 
equipment) from the switchyard outward from the Fermi site is owned and maintained by International 
Transmission Company (ITC Transmission). There are easements on Fermi property granted to ITC 
Transmission for the 345 kV and 120 kV transmission lines as they leave their respective switchyards. 
Transmission lines over the Fermi site and along the entire transmission corridor routes run within ITC 
Transmission easements.”  ER at 2-2.  Applicant has no control over the construction or operation of the 
transmission system. ER at 1-4 to 1-5; 2-2; 10-1.   The ER describes potential environmental impacts and 
a reasonable expectation that ITC Transmission would follow standard industry practices.  ER at 4-12.   

 
11 Draft Environmental Impact Statement for Combined License (COL) for Enrico Fermi Unit 3, 

NUREG-2105 (October 2010).  Staff in the DEIS explained that preconstruction activities such as building 
transmission lines are outside the NRC’s regulatory authority.  DEIS at 1-6; 4-8.  The DEIS also explains 
that ITC Transmission would seek a USACE permit for the construction of the portion of the transmission 
lines that may cross navigable waters or wetlands and would be expected to observe all industry 
standards for best environmental practices.  Id.  Both the ER and the DEIS indicate that mitigation for the 
unavoidable impacts to wetlands on the Fermi site will be conducted as prescribed by the USACE and 
MDEQ in the context of the USACE and Michigan Wetlands Protection Permit processes.  DEIS at 4-8 to 
4-9. 
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Contention 13, and for Submission of New Contentions 17 through 24 (Jan. 11, 2012).12  On 

February 6, 2012, the Applicant and the NRC Staff and each filed answers opposing the DEIS 

Contentions and the newly proposed and/or resubmitted new contentions.13   

On June 21, 2012, the Licensing Board rejected most of the proposed contentions 

challenging the DEIS, and deferred ruling on proposed Contentions 20 and 21 .14  With respect 

to contentions included in the DEIS Contentions and again in the Intervenors’ most recent filing, 

the Board denied the Intervenors’ request to amend or resubmit Contention 13 on timeliness 

grounds.  Id. at 15, 17-18.  The Board also found that Contention 23 was inadmissible because 

it was untimely and failed to meet the requirements for late filing under the versions of 10 C.F.R. 

§§ 2.309(c)(1) and 2.309(f)(2) that existed at the time.  Id. at 43.  

 On January 18, 2013, the FEIS for the Fermi 3 COL was published and made available 

to the public.  On February 19, 2013, the Intervenors filed a Motion for Resubmission of 

Contentions 3 and 13, for Resubmission of Contention 23 or its Admission as a New 

Contention, and for Admission of New Contentions 26 and 27.15   On March 18, 2013, the 

Applicant and Staff separately filed answers in opposition to the Intervenors’ motion to amend, 

resubmit or admit the proposed contentions.16  Then on April 30, 2013, the Board issued an 

                                                 
12 Intervenors Motion for Leave to Late-File Amended and New Contentions (January 11, 2012); 

Motion for Resubmission of Contention 10, to Amend/Resubmit Contention 13, and for Submission of 
New Contentions 17 through 24 (Jan. 11, 2012) (DEIS Contentions).  
 

13 Applicant’s Answer to Proposed New Contentions (Feb.6, 2012); NRC Staff Answer to 
Intervenors’ Motion for Resubmission of Contention 10, to Amend/Resubmit Contention 13, and for 
Submission of New Contentions 17 through 24 (Feb. 6, 2012) (Staff Answer to DEIS Contentions). 
 

14 Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), LBP-12-12, 75 NRC __ (June 21, 
2012) (slip op.).   
 

15 Intervenors Motion for Resubmission of Contentions 3 and 13, For Resubmission of Contention 
23 or its Admission as a New Contention, and for Admission of New Contentions 26 and 27 (February 19, 
2013).   
 

16 See Applicant’s Answer to Proposed New Contentions Based on Final Environmental Impact 
Statement (Mar. 18, 2013) [hereinafter “Applicant’s Answer”]; NRC Staff Answer in Opposition 
to Intervenors’ Motion for Resubmission of Contentions 3 and 13, for Resubmission of 
Contention 23 or its Admission as a New Contention, and for Admission of New Contentions 26 
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order denying the Intervenors’ motion in its entirety.17  In the order, the Board invited the parties 

to address the appropriateness of sua sponte review under 10 C.F.R. § 2.340(b )of rejected 

proposed Contention 23 to the Commission and to answer four other related questions.18  Staff 

hereby files its response.  

LEGAL STANDARDS 

A. Sua Sponte Review 

Section 2.340(b) states, in relevant part,   

The presiding officer shall … make findings of fact and conclusions of law on any matter 
not put into controversy by the parties, but only to the extent that the presiding officer 
determines that a serious safety, environmental, or common defense and security matter 
exists, and the Commission approves of an examination of and decision on the matter 
upon its referral by the presiding officer under, inter alia, the provisions of §§ 2.323 and 
2.341. 

 
Under the authority of this regulation, a licensing board may seek Commission permission to 

examine, sua sponte, a serious safety, environmental, or common defense and security matter, 

should it determine such a serious issue exists.  This authority provides a means for an issue to 

be addressed if, for example, it has been excluded from the proceeding because it has not been 

properly raised rather than because it has been rejected on its merits.  Cleveland Elec. 

Illuminating Co. (Perry Nuclear Power Plant, Units 1 & 2), LBP-82-79, 16 NRC 1116, 1119 

(1982).  Among the factors that boards have used to analyze the appropriateness of sua sponte 

review are whether there were other forums in which the issue could be considered and whether 

public interest factors weighed in favor of review.  See Dairyland Power Cooperative (LaCrosse 

Boiling Water Reactor), LBP-80-2, 11 NRC 44 (1980); Entergy Nuclear Vermont Yankee, LLC 

and Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power Station), LBP-06-18, 63 

NRC 830, 843-44 (2006).  However, the sua sponte rule is to be used sparingly and only in 

                                                                                                                                                             
and 27 (Mar. 18, 2013) [hereinafter “Staff Answer”]. 
 

17 LBP-13-_, 75 NRC __ _ (slip op.). 
 

18  Id. at 22 – 24.  
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extraordinary circumstances.  63 Fed. Reg. 41872, 41874 (1998).19  

B. NEPA 

NEPA requires that an agency prepare an EIS before approving any major Federal 

action that will significantly affect the quality of the human environment.  42 U.S.C. 

§ 4332(2)(C).  The NRC’s regulations that implement NEPA, 10 C.F.R. Part 51, require the 

preparation of an EIS in order to issue a COL.  10 C.F.R. § 51.20(b)(2). 

 Under NEPA, the NRC must take a “hard look” at the environmental impacts of a 

proposed action, as well as reasonable alternatives to that action.  See Louisiana Energy 

Servs., L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 87-88 (1998).  A “hard look” 

analysis should use “the best available information at the time the assessment is performed.”  

NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), CLI-12-05, 75 NRC 301, 341 (2012).  

For individual applications, a “NEPA review represents a ‘snapshot’ in time,” and NEPA “does 

not require that [the NRC] wait until inchoate information matures into something that later might 

affect our review.”  Luminant Generation Co. LLC (Comanche Peak Nuclear Power Plant, Units 

3 and 4) CLI-12-07, 75 NRC 379, 391-92.  The “unavailability of information . . . should not be 

permitted to halt all government action.”  Sierra Club v. Sigler, 695 F.2d 957, 970 (5th Cir. 

1983).       

NEPA’s “hard look” requirement is tempered by a “rule of reason” that requires agencies 

to address only impacts that are reasonably foreseeable – not remote and speculative.  See, 

e.g., Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-156, 6 AEC 

831, 836 (1973).  The Commission explained in this regard that “NEPA does not call for 

certainty or precision, but an estimate of anticipated (not unduly speculative) impacts.”  

Louisiana Energy Servs. (National Enrichment Facility), CLI-05-20, 62 NRC 523, 536 (2005) 

                                                 
19 The “extraordinary circumstances” and “sparing use” language in earlier iterations of § 2.340(b) 

(namely, § 2.760(a)) was removed by the Commission in 1979, but the relaxation of the sua sponte rule 
was revoked in 1984 because licensing boards were using sua sponte authority “with little apparent 
regard for the seriousness of the issues involved.”  49 Fed. Reg. 14698, 14703 (1984).  The Commission 
reiterated at that time that sua sponte authority was to be used only in “extraordinary circumstances.”  Id. 
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(emphasis in original).  NEPA analyses “often must rely upon imprecise and uncertain data . . . 

and must be ‘judged on their reasonableness.’”  Exelon Generation Co., LLC (Early Site Permit 

for Clinton ESP Site), LBP-05-19, 62 NRC 134, 167 (2005) (citation omitted).  A reasonable 

analysis may include estimates or assumptions so long as it discloses areas where there is 

incomplete or unavailable information and to what extent uncertainty may affect the conclusions.  

See Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-10-22, 72 NRC 202, 

208-09 (2010) (a reasonable severe accident mitigation alternatives analysis should disclose 

incomplete and unavailable information and significant uncertainties).  NEPA does not require 

that agencies reach certain results, only that agencies will consider all available information 

regarding environmental impacts.  Winter v. Nat’l Res. Def. Council, Inc., 555 U.S. 7, 23 (2008) 

(citing Methow Valley, 490 U.S. at 350).   

In addition, NEPA does not require the use of the “best scientific methodology” or the 

use of an alternative methodology just because it is “‘plainly better.’”   Pilgrim, CLI-10-11, 71 

NRC at 315 (2010).  “An environmental impact statement [is not] intended to be a ‘research 

document,’ reflecting the frontiers of scientific methodology, studies, and data….[W]hile there 

‘will always be more data that could be gathered,’ agencies ‘must have some discretion to draw 

the line and move forward with decision-making.’”  Id. (quoting Town of Winthrop v. FAA, 

535 F.3d 1, 11-13 (1st Cir. 2008)).  As the Commission has stated, “‘[o]ur Boards do not sit to 

“flyspeck” environmental documents or to add details or nuances.  If the ER (or EIS) on its face 

“comes to grips with all important considerations” nothing more need be done.”’”  Clinton ESP, 

CLI-05-29, 62 NRC at 811 (quoting Systems Energy Resources, Inc. (Early Site Permit for 

Grand Gulf Site), CLI-05-4, 61 NRC 10, 13 (2005)). 

 Finally, “in an adjudicatory hearing, to the extent that any environmental findings by the 

Presiding Officer (or the Commission) differ from those in the FEIS, the FEIS is deemed 

modified by the decision.”  Hydro Resources, Inc. (Rio Rancho, NM), CLI-01-4, 53 NRC 31, 53 

(2001).  The hearing process serves the public participation purposes of NEPA because it 
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allows for “‘more rigorous public scrutiny’” of an EIS than “‘circulation for comment.’”  See id. at 

53 (quoting Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 

22 NRC 681, 707 (1985)).   

DISCUSSION 

For the reasons set forth herein, the environmental impacts related to the transmission 

line corridor have been fully and thoroughly explored and addressed in the FEIS, and Staff’s 

analysis complies with NEPA.   Accordingly, the transmission line corridor issue does not 

constitute a “serious” environmental matter, and because the mandatory hearing is an available 

forum in which this issue can be again be raised and / or scrutinized if the Commission deems it 

appropriate, the Board should not exercise its limited authority under § 2.340(b) to  seek sua 

sponte review.  

I. Response to Board Questions On Factual Issues 
 
Staff is not aware of new developments, beyond what is described in the FEIS, 

concerning the status of transmission line corridor plans, permits, or alternate routes.   

Staff also takes no position as to whether the transmission line corridor is likely to be 

constructed even if Fermi Unit 3 is not built.  As discussed further below, because Staff 

considered the proposed transmission line corridor to be a “reasonably foreseeable” future 

activity, Staff in the FEIS considered the impacts of the development of the corridor in 

combination with the construction and operation of proposed Fermi 3, based on currently 

available information about the potential corridor development. 

II. Staff’s Review of the Transmission Line Corridor Impacts  
Satisfies the Requirements of NEPA 

 
Although the NRC does not have regulatory authority over the building of transmission 

lines, these impacts are fully considered in the FEIS.  Because Staff and USACE cooperating 

agency personnel used all available information in thoroughly analyzing the effects of building 

and maintenance activities in the projected transmission line corridor as reasonably foreseeable 
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future impacts, Staff fulfilled its responsibilities under NEPA.  Seabrook, CLI-12-05, 75 NRC at 

341.  Accordingly, the Board should decline to find that a serious environmental matter, under 

10 C.F.R. § 2.340(b), exists. 

Staff considered and analyzed impacts in the expected transmission line corridor 

throughout the FEIS.20  Chapter 2, “Affected Environment,” of the FEIS characterizes the land 

use aspects of the transmission line corridor (2-10); likely interface with terrestrial resources (2-

45 to 48), including important species and habitats (2-61 to 65); and the likely interface with 

aquatic resources (2-79 to 82), including important species and habitats (2-126).  The 

subsequent sections describe these resources with greater specificity.  Chapter 4, “Construction 

Impacts at the Proposed Site,” includes descriptions of building phase impacts in the expected 

corridors in the areas of land use (4-8), water resources (4-14, 4-21 to 22), terrestrial and 

wetlands ecology (4-29, 4-43 to 44, 4-47), and aquatic ecology (4-51 to 4-61).  Chapter 5, 

“Operational Impacts at the Proposed Site,” describes operational impacts in the expected 

transmission corridor, including land use (5-3 to 4), terrestrial and wetlands ecology (5-18, 5-22 

to 23, 5-26 to 28, 5-41 to 54, 5-57.  Chapter 7, “Cumulative Impacts,” describes past, present, 

and reasonably foreseeable impacts, including impacts that are in the expected transmission 

line corridor, relating to land use (7-7); water resources (7-15); terrestrial and wetland resources 

                                                 
20 The description and evaluation of the transmission line corridor impacts in the FEIS is 

consistent with the detailed information and analysis presented in both the applicant’s ER and in Staff’s 
DEIS. See ER at 1-4 to 1-6; 1-10; 2-2, 2-10, 2-20 to 2-26, 2-30, 2-41 to 2-43, 2-53; 3-1, 3-3, 3-57 to 3-58; 
4-2, 4-4, 4-12 -4-21, 4-23, 4-30 to 4-31, 4-41 to 4-43, 4-46, 4-49 to 4-52, 4-56 to 4-58, 4-64, 4-127 to 4-
128, 4-136, 4-139 to 4-143, 4-146 to 4-152, 4-155; 5-1, 5-2, 5-5 to 5-9, 5-18, 5-48, 5-135, 5-142, 5-161, 5-
191, 5-202 to 5-206, 5-210 to 5-211, 5-215 to  5-218; 6-44 to 6-45; 9-1, 9-3, 9-5, 9-10, 9-16, 9-25, 9-30, 9-
51, 9-54, 9-58, 9-60 to 9-62, 9-67, 9-71 to 9-72, 9-81, 9-83, 9-85, 9-87, 9-93, 9-94, 9-100 to 9-101; 10-1 to 
10-4, 10-7 to 10-8, 10-11, 10-13, 10-17, 10-18, 10-23 to 10-25, 10-28. See DEIS at 1-6; 2-10, 2-45, 2-47, 
2-58, 2-60, 2-64, 2-80, 2-123, 2-205 to 2-209, 2-232 to 2-234; 3-1, 3-2, 3-17 to 3-19, 3-26 to 3-31, 3-38; 
4-8, 4-27 to 4-29, 4-39 to 4-42, 4-49, 4-52 to 4-54, 4-57, 4-100, 4-120, 4-122; 5-1, 5-4, 5-16 to 5-17, 5-20 
to 5-24, 5-38 to 5-50, 5-53, 5-55, 5-85 to 5-86, 5-89 to 5-90, 5-98, 5-100 to 5-104, 5-137 to 5-142; 7-3, 7-7 
to 7-8, 7-18 to 7-19, 7-21 to 7-22, 7-31 to 7-32, 7-36, 7-37, 7-46; 8-1 to 8-11; 9-4, 9-7, 9-16, 9-22, 9-24, 9-
27, 9-31, 9-32, 9-40 to 9-44, 9-47 to 9-51, 9-61 to 9-62, 9-65 to 9-66, 9-100, 9-103 to 9-105, 9-113, 9-124, 
9-126, 9-128 to 9-131, 9-135, 9-137, 9-141 to 9-142, 9-148 to 9-156. 
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(7-21 to 22); and aquatic resources (7-22 to 23 and 7-27).21   Finally, in Appendix M, 

Environmental Impacts from Building and Operating Transmission Lines Proposed to Serve 

Fermi 3, Staff provided a road map setting forth the transmission line corridor discussions 

throughout the FEIS.22 

The approach Staff employed in preparing the FEIS analysis of these impacts is 

consistent with the Environmental Standard Review Plan, NUREG-1555 (ESRP), which 

provides:  

In some cases transmission lines may be constructed and operated by an entity 
other than the applicant. In such cases, impact information may be limited and 
the reviewer should proceed with the assessment using the information that can 
be obtained. 
 

ESRP § 4.1.2.23 In the FEIS, Staff described its methodology for analyzing impacts in the 

proposed transmission line corridor and, as NEPA requires when some information is 

unavailable, identified the relevant analytical uncertainty.  See Pilgrim, CLI-10-22, 72 NRC at 

208-09.  In particular, Staff noted: 

The existing 345-kilovolt (kV) transmission system and associated corridors 
outside the Fermi site are exclusively owned and operated by ITC Transmission. 
Any new transmission lines built outside of the Fermi site to serve Fermi 3 would 
also be owned and operated by ITC Transmission.  Detroit Edison has no control 
over the design or operation of transmission lines off of its plant sites. 
Accordingly, the description presented here of the terrestrial resources that 
interface with the transmission line corridors is based on publicly available 
information and reasonable expectations of the configurations that ITC 
Transmission would likely use based on standard industry practice.  
 

FEIS at 2-45.  The information that was available to Staff regarding the routing of the 

transmission lines provided a reasonable basis for Staff to conduct a “hard look” analysis in all 
                                                 

21 Staff’s response to the DEIS version of Contention 23 and the FEIS version of Contention 23 
both described the NEPA analysis undertaken by Staff related to the transmission corridor impacts. [Staff 
Response to DEIS Contentions at 55 – 63 and see Staff Response to FEIS Contentions ....]  In LBP-12-
12, the Board acknowledged that each of the NEPA analysis concerns raised by the Intervenors had 
been discussed in the ER, including the route of the transmission corridor and impacts from the corridor 
on historic and cultural resources, endangered or threatened species, and wetlands and vegetation.  See 
LBP-12-12, 75 NRC at __ (slip op. at 45).  

 
22 FEIS at Appendix M. 
  
23 The Applicant followed the same ESRP guidance in developing its ER. See ER at 4-12. 
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resource areas. See Seabrook, CLI-12-05, 75 NRC at 341 (a “hard look” analysis should use 

“the best available information at the time the assessment is performed.”).  For this reason, Staff 

appropriately moved forward with its review based on reasonable assumptions.  See Comanche 

Peak, CLI-12-07, 75 NRC at 391-92 (NEPA “does not require that [the NRC] wait until inchoate 

information matures into something that later might affect our review.”).   

The Board has previously stated that ITC Transmission building the transmission line 

corridor may be a “connected action,” which must be fully evaluated in the FEIS in order to 

avoid unlawful segmentation of the project.  Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 

3), LBP-12-12, 75 NRC 742, 778 (2012).  Accepting this arguendo, it does not lead to a 

conclusion that Staff’s FEIS analysis is deficient.  More complete information about the potential 

corridor development – including a final development plan and associated Federal, state, and 

local permit applications – may not (and is not required to) be available by the time the NRC is 

prepared to make a final determination on the COL application before it.  It is possible that such 

plans and permits may not be finalized for years.  NEPA allows an agency to acknowledge 

where information may be incomplete or unavailable, make reasonable assumptions and 

estimates that account for those uncertainties, conduct a reasonable analysis, and move 

forward with its decision making. Therefore, the transmission lines corridors were evaluated in 

the FEIS in sufficient detail to support an informed decision by the Commission on whether or 

not to issue a combined license for Fermi 3.  Pilgrim, CLI-10-22, 72 NRC at 208-09; Clinton 

ESP, LBP-05-19, 62 NRC at 167 (2005).  If the agency does so, NEPA does not require the 

agency to defer its action merely on the possibility that more information, even about a potential 

“connected action,” might become available in the future.  See Comanche Peak, CLI-12-07, 75 

NRC at 391-92.24 

                                                 
24  Under the Commission’s rules, construction of a nuclear power plant does not include building 

transmission lines or environmental mitigation measures associated with site preparation, which are 
outside the Commission’s regulatory authority.  See 10 C.F.R. §§ 50.10(a)(2)(iii) and(vii), 51.4; Limited 
Work Authorizations for Nuclear Power Plants, Final Rule, 72 Fed. Reg. 57,416, 57,417, 57,429, 57,432 
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As described above, Staff fully analyzed the impacts from building the expected 

transmission line corridor and included these impacts in its cost-benefit analysis.  See FEIS 

Table 10-4 “Internal and External Costs of Building and Operating Unit 3.”  Therefore, for the 

reasons described above, Staff’s analysis of impacts in the expected transmission line corridor 

are complete, adequate, and based on the best available information.25  There is no deficiency 

in this analysis that rises to the level of a serious environmental matter under 10 C.F.R. § 

2.340(b). 

III.  Sua Sponte Review is Not Warranted 

 Because the FEIS’s analysis of transmission line impacts complies with NEPA for the 

reasons outlined above, this issue falls well short of meeting the high standard for sua sponte 

review.  First, the Commission has determined that such a step should be used sparingly and 

only in extraordinary circumstances, and consideration of the rare instances when it has been 

invoked highlight why it is unwarranted in this case.  Notably, cases where the authority has 

been invoked have involved circumstances where an issue raised significant safety concerns or 

when an environmental matter was simply unaddressed, which is not the case with respect to 

the analysis of transmission line corridor impacts in the Fermi FEIS. Finally, sua sponte review 

is unnecessary because another forum – the mandatory hearing – is available should the 

                                                                                                                                                             
to 57,433 (Oct. 9, 2007).  To the extent Board examination of issues raised in Contention 23 would entail 
a challenge to the Commission’s definition of construction and the scope of its regulatory authority, sua 
sponte review would be an inappropriate means for addressing such generic concerns. 24  See 10 C.F.R. 
§2.335(a); cf. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-87-12, 26 NRC 
383, 395 (1987) (contentions reinterpreting the EPZ rule amounted to an impermissible challenge to the 
rule); Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), LBP-80-30, 12 NRC 683, 
692-93 (1980). 

 
25 The Intervenors asserted that “DTE should be made to disclose precisely where the 

transmission line corridor will be, before this proceeding continues any further” because the development 
of transmission line corridors is “part and parcel” of the Fermi 3 proposal.  Fermi DEIS Contention Filing at 
44.  However, as noted above, NEPA does not require an agency to defer its action simply on the 
possibility that more information may ultimately become available about an action that is both outside that 
agency’s authority and whose details are still being defined.  See Comanche Peak, CLI-12-07, 75 NRC at 
391-92.  In any event, no specific concern has been identified about either the FEIS’s description of 
potential environmental impacts or its conclusions regarding construction and operation of the proposed 
plant, which form the basis for the cumulative impacts analysis.  Nor have the Intervenors pointed to any 
currently-available information about the transmission corridors that the FEIS has not considered. 
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Commission wish to examine the issue further.”  

A. This Issue Does Not Meet the Public Interest Factors that Have Previously  
Been Found to Warrant the Extraordinary Step of Sua Sponte Review 
 
The Commission has deemed sua sponte review by a Board to be appropriate only in 

extraordinary circumstances, and no licensing board has attempted to invoke its sua sponte 

authority in many years.  There has been little discussion or application in NRC cases of the 

“serious environmental matter” standard in 10 C.F.R. § 2.340(b).26   When boards have 

previously exercised sua sponte authority, or recommended that it be exercised, the issues they 

raised were generally related to safety concerns rather than environmental matters.  See, e.g., 

Tenn. Valley Auth. (Hartsville Nuclear Plant, Units 1A, 2A, 1B & 2B), LBP-76-44, 4 NRC 637, 

648-49 (1976) (raising seismic qualification issues); Duquesne Light Co. (Beaver Valley Power 

Station, Unit 1), ALAB-408, 5 NRC 1383, 1385 (1977).  See also Public Service Co. of New 

Hampshire (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 111 (1977) (dissenting 

opinion urges the majority to exercise its sua sponte authority and raise financial qualification 

issues to ensure that the applicant would be able to carry out construction safely); Shaw Areva 

Mox Serv. (Mixed Oxide Fuel Fabrication Facility), LBP-11-9, 73 NRC 391, 413-14 (2011) 

(stating that, even if the contentions had been untimely, they would have been considered sua 

                                                 
26 The Commission has discussed the standard for supplementing an EIS in terms that are 

arguably analogous to this standard for sua sponte review.  See Private Fuel Storage, Inc. (Independent 
Spent Fuel Storage Installation), CLI-06-03, 63 NRC 19, 27 (2006).  In particular, the Commission 
characterized the NEPA supplementation standard as new information that raises a “serious 
environmental issue” and that this “new information must ‘paint a seriously different picture of the 
environment.’”  Id. at 28.  The NEPA supplementation standard, therefore, contemplates that a “serious 
environmental issue” is one that could result in materially different impact determinations.  See id.  (citing 
Wisconsin v. Weinberger, 745 F.2d 412, 418 (7th Cir. 1984)) (under NEPA, a supplemental EIS is only 
needed where new information “raises new concerns of sufficient gravity such that another, formal in-
depth look at the environmental consequences of the proposed action is necessary.”).  NEPA case law 
suggests that “new information” requires a supplemental EIS when it raises a previously unknown 
environmental concern, but not necessarily when it amounts to mere additional evidence supporting one 
side or the other of a disputed environmental effect.  Id. The similarities between the language of the sua 
sponte review standard and the EIS supplementation standard—“serious environmental matter” and 
“serious environmental issue”—suggest that they share the same underlying purpose; that is, the 
requirement that the issue be significant enough to warrant additional environmental review under NEPA.  
As discussed above [in Section II], because the analysis in the FEIS already complies with NEPA, and 
Contention 23 does not meet this standard. 
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sponte by the board due to their safety significance).   

 In one rare example, a board ruled that a particular “need for power” question was a 

“serious environmental matter” that warranted sua sponte review because Staff had not 

conducted a NEPA review of the plant when it was originally licensed, and therefore there had 

been no disclosure or analysis of the environmental impacts of the action.  See Dairyland Power 

Cooperative (LaCrosse Boiling Water Reactor), LBP-80-2, 11 NRC 44 (1980).  The Board 

considered the complete lack of a NEPA inquiry appropriate for sua sponte review because the 

agency had not inquired “as to whether the activity is necessary or desirable.”  Id. at 69.  Unlike 

in LaCrosse, Staff has conducted a NEPA review of the environmental impacts of the 

transmission line corridors for Fermi 3 and, as discussed in more detail in Section II, Staff’s 

discussion of transmission lines in the FEIS is adequate to satisfy the NRC’s NEPA 

responsibilities.  Therefore, the LaCrosse Board’s concerns that Staff had simply failed to 

consider the environmental impacts of the facility, or to weigh the costs and benefits of the 

action, are not applicable here.27 

Furthermore, the Board in LaCrosse also stated that sua sponte review of the “need for 

power” issue was appropriate as a “serious environmental matter” because there was a “lack of 

any forum other than NRC where that issue might be considered.”  Id.  As discussed further 

below in Section III (B) below this reasoning does not support sua sponte review of the Fermi 

FEIS because the mandatory hearing that will be held on the application provides an available 

and more proper forum for considering the issue should the Commission deem it necessary. 

Moreover,  
                                                 

27 Similarly, if one were to look by analogy to NRC case law on NEPA supplementation [see fn. 
25, supra], the transmission line contention does not meet the Commission’s definition of a “serious 
environmental issue” because it does not “raise new concerns of sufficient gravity” to warrant a 
supplemental EIS.  PFS, CLI-06-03, 63 NRC 19.  According to the Commission, a “serious environmental 
issue” arises when previously unknown environmental concerns are presented such that the information 
paints a “seriously different picture of the environmental landscape.”  Id.  Neither the Intervenors nor the 
Board have suggested any concerns not considered by Staff in the FEIS that would so dramatically 
change the “environmental landscape” so as to warrant a supplemental EIS.  Without a factual basis for 
such a concern, the transmission line contention does not qualify as a “serious environmental issue” as 
contemplated by the Commission. 
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In another case, a board declined to initiate a sua sponte review of issues raised in two 

contentions that were withdrawn following the approval of a settlement between two of the 

parties.  See Entergy Nuclear Vermont Yankee, LLC and Entergy Nuclear Operations, Inc. 

(Vermont Yankee Nuclear Power Station) LBP-06-18, 63 NRC 830, 843-44 (2006).  The Board 

approved the settlement under the criteria in 10 C.F.R. § 2.338, including a finding that the 

settlement was in the public interest.  Id. at 837-38.  In rejecting the request from another 

intervenor that the Board review the withdrawn issues sua sponte, the Board determined that its 

determination that adjudication of the contentions was “not ‘required in the public interest’” also 

meant that the issues did not raise serious safety, environmental, or common defense and 

security concerns.  Id. at 843-44.  Here, as discussed at length above, the FEIS adequately and  

publicly discloses and evaluates the environmental impacts of the transmission lines.  There is 

therefore no indication that raising the transmission line issue sua sponte would further any 

public interest goals.    

B.  The Commission Could Choose to Examine the Issue in the Mandatory Hearing       

 The Board in LaCrosse cited lack of an additional forum for considering the issue as a 

reason why sua sponte authority was appropriately invoked in that case.  See LBP-80-2, 11 

NRC at 69.  Here, however, sua sponte review of Contention 23 is not necessary because the 

Commission will conduct a mandatory hearing before issuing the Fermi COL, pursuant to § 

189(a) of the Atomic Energy Act.  The mandatory hearing requires the Commission to “take an 

independent ‘hard-look’ at NRC staff safety and environmental findings … and probe the logic 

and evidence supporting NRC staff findings and decide whether those findings are sufficient to 

support license issuance.”  Exelon Generating Co. (Early Site Permit for Clinton ESP), CLI-05-

17, 62 NRC 134 (2005).  If the Commission deems the FEIS transmission line analysis an issue 

that merits further consideration, the Commission can raise the issue and scrutinize Staff’s 

review at that time.  The availability of the mandatory hearing forum obviates the Board’s 

obligation to raise this issue sua sponte, when, as noted above, this issue does not rise to the 
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level of a “serious” environmental matter.  At least one other licensing board has recognized the 

availability of the mandatory hearing as a forum in which to raise unresolved board concerns 

without invoking its sua sponte authority.  See Progress Energy Florida, Inc. (Levy County 

Nuclear Power Plant, Units 1 and 2), LBP-09-10, 70 NRC 51, 52 (2009). 

In sum, because the transmission line corridor issue does not constitute a “serious” 

environmental matter, and because the mandatory hearing is an available forum in which this 

issue can be raised and scrutinized if the Commission deems it appropriate, the Board should 

not exercise its limited authority under § 2.340(b) to  seek sua sponte review.  

CONCLUSION 

The environmental impacts related to the transmission corridor have been fully and 

thoroughly explored and addressed in the FEIS, and Staff’s analysis complies with NEPA.  As a 

result, there is no serious environmental issue that meets the high standard needed to justify the 

Board taking sua sponte review.  Furthermore, should the Commission consider further inquiry 

to be appropriate, it has an opportunity to do so as part of the mandatory hearing that will be 

conducted in this proceeding. Accordingly, for the reasons set forth herein, there is no basis for 

seeking sua sponte review. 
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