
 
 
 

June 19, 2013 
 
 
 
Stephen M. Gavitt, CHP, Director 
Bureau of Environmental Radiation Protection 
Empire State Plaza – Corning Tower 
12th Floor 
Albany, NY  12237 
 
Dear Mr. Gavitt: 
 
We have reviewed the Sections 175.05, 175.10, 190.60 and 190.65 of Articles 175 and 190 of 
the New York State Penal Law, received by our office on April 29, 2013.  These requirements 
were reviewed by comparison to the equivalent Nuclear Regulatory Commission (NRC) rules in 
10 CFR Parts 30, 40, 61, 70, and 71 and the requirements of one amendment identified in the 
enclosed State Regulation Status (SRS) Data Sheet.  We discussed our review of the 
regulations with you on June 19, 2013. 
 
As a result of our review, we have one comment that has been identified in the enclosure.  
Please note that we have limited our review to the legally binding requirements required for 
compatibility and/or health and safety.  We have determined that if these requirements are 
revised, incorporating our comment and without other significant change, they would meet the 
compatibility and health and safety categories established in the Office of Federal and State 
Materials and Environmental Management Programs (FSME) Procedure SA-200, “Compatibility 
Categories and Health and Safety Identification for NRC Regulations and Other Program 
Elements.” 
 
We request that when you revise your legally binding requirements to address our comment, a 
copy of the revised legally binding requirements be provided to us for review.  As requested in 
FSME Procedure SA-201, “Review of State Regulatory Requirements,” please highlight the 
location of any changes made by New York, in response to our comment, and provide a copy to 
Division of Materials Safety and State Agreements, FSME. 
 
The SRS Data Sheet summarizes our knowledge of the status of other New York regulations, 
as indicated.  Please let us know if you note any inaccuracies, or have any comments on the 
information contained in the SRS Data Sheet.  This letter, including the SRS Data Sheet, is 
posted on the FSME website:   http://nrc-stp.ornl.gov/rulemaking.html. 
 



S. Gavitt -2- 
 
If you have any questions regarding the comment, the compatibility and health and safety 
categories, or any of the NRC regulations used in the review, please contact Kathleen 
Schneider, State Regulation Review Coordinator, at 301-415-2320, 
(Kathleen.schneider@nrc.gov) or Donna Janda at 610-331-5371 (donna.janda@nrc.gov).  
 

Sincerely, 
 
 
/RA/ 
 
Pamela J. Henderson, Deputy Director 
Division of Materials Safety and State Agreements 
Office of Federal and State Materials  
  and Environmental Management Programs 
 

Enclosures:  
1. Compatibility Comment 
2. New York State Department  

  of Health SRS Data Sheet
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COMPATIBILITY COMMENTS ON NEW YORK DEPARTMENT OF HEALTH  
LEGALLY BINDING REQUIREMENTS 

 
 
STATE SECTION 

 
NRC SECTION 

 
RATS ID CATEGORY SUBJECT and COMMENTS 

 
1 

 
§175.05 
§175.10  
§190.60 
§190.65 

 
30.10, 40.10, 
61.9b, 70.10 and 
71.8. 

 
1998-1 C Deliberate misconduct  

 
The enforcement authority provided in 
the New York State Penal Code does 
not meet three of the essential 
objectives of the NRC’s deliberate 
misconduct regulation.  
 
First, the Penal Code only applies to 
an individual who falsifies business 
records with the intent to defraud and 
does not create a penalty for the 
knowing submission of incomplete or 
inaccurate information that is in some 
respect material to the regulatory 
authority. 
 
Second, the Penal Code would not 
prohibit deliberate misconduct by an 
individual that causes or would cause 
a licensee, applicant, or certificate 
holder to be in violation of a rule, 
regulation, or order, or any term, 
condition or limitation of the license. 
 
Third, the Penal Code would not 
prohibit deliberate misconduct by an 
individual that causes or would cause 
the violation of a requirement, 
procedure, instruction, contract, 
purchase order, or policy of a 
licensee, certificate of registration 
holder, applicant, contractor or 
subcontractor  
 
The New York State Department of 
Health should adopt the essential 
objectives of this regulation in the 
appropriate New York regulations or 
legally binding requirements to meet 
the Compatibility Category C 
designation assigned to 10 CFR 
30.10, 40.10, 61.9b, 70.10 and 71.8. 
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