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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
 BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
In the Matter of )           
 ) 
DTE ELECTRIC COMPANY )   Docket No.  52-033-COL                       
 )  
(Fermi Nuclear Power Plant, Unit 3) ) 
 

NRC STAFF REBUTTAL STATEMENT OF POSITION ON CONTENTION 8 

Pursuant to 10 C.F.R. § 2.1207(a)(2) and the Atomic Safety and Licensing Board’s 

(Board) December 12, 2012, Order Modifying the Schedule1 for the evidentiary hearing, the 

NRC Staff (Staff) hereby presents its Rebuttal Statement of Position, together with its pre-filed 

rebuttal testimony regarding the Intervenors’2

BACKGROUND 

 Contention 8.  For the reasons discussed below 

and in the attached testimony, Contention 8 is without merit, and the Board should rule in favor 

of the Staff. 

A more thorough recitation of the background of this case is provided in the Staff’s Initial 

Statement of Position.  On March 29, 2013, the Intervenors, DTE Electric Company (Applicant), 

and Staff filed their initial statements of positions on Contention 8, with supporting exhibits.3

                                                

1 Order (Modifying the Schedule) (December 12, 2012) (unpublished) (ADAMS Accession No. 
ML12347A050). 

  

2 The Intervenors are several organizations and individuals.  The organizations are the Michigan 
Chapter of the Sierra Club, Beyond Nuclear, Citizens for Alternatives to Chemical Contamination, Citizens 
Resistance at Fermi 2, Coalition for a Nuclear-Free Great Lakes, Don’t Waste Michigan, Toledo Coalition 
for Safe Energy. 

3 The initial statements of position filed by the parties are as follows: 

• Intervenors’ Direct Examination and Case-in-Chief Presentation of Contention 8 (Eastern 
 
(continued. . .) 
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The Staff and Applicant also filed direct testimony.  The Staff’s testimony was entitled “Prefiled 

Direct Testimony of J. Peyton Doub and David A. Weeks Regarding Contention 8” (Staff 

Contention 8 Direct Testimony).  The Applicant’s testimony was entitled “Initial Written 

Testimony of DTE Electric Company Witnesses Peter W. Smith, Randall Westmoreland, and 

David Mifsud on Contention 8.”   

The Staff also offered testimony of Mr. Bruce A. Olson in order to sponsor the Final 

Environmental Impact Statement (FEIS) (Exhibits NRC E1A and NRC E1B) into the hearing 

record.  In its Initial Statement of Position, the Staff mistakenly stated that Mr. Olson worked on 

projects for both the Departments of Defense and Homeland Security during his employment 

with Science Applications International Corporation.  Staff Initial Statement of Position at 11.  

Mr. Olson worked on projects for the Department of Defense, but not the Department of 

Homeland Security, while at Science Applications International Corporation.  See Olson CV at 1 

(Exhibit NRC E2). 

                                                                                                                                                       

(. . .continued) 

Fox Snake) (Mar. 29, 2013) (ADAMS Accession No. ML13088A581) (Intervenors Direct 
Presentation); 

• DTE Electric’s Initial Statement of Position on Contention 8 (Mar. 29, 2013) (ADAMS 
Accession No. ML13088A570); 

• NRC Staff Initial Statement of Position on Contention 8 (Mar. 29, 2013) (ADAMS 
Accession No. ML13088A499) (Staff Initial Statement of Position). 
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DISCUSSION 

I. Legal and Regulatory Requirements 

 The Staff provided a discussion of the legal framework under NEPA for Contention 8 in 

its Initial Statement of Position on Contention 8.  Staff Initial Statement of Position at 8-10.  The 

same principles remain relevant to the Staff’s position on rebuttal.  To summarize, the NRC 

must take a “hard look” at the environmental impacts of a proposed action, as well as 

reasonable alternatives to that action.  See Louisiana Energy Servs., L.P. (Claiborne 

Enrichment Center), CLI-98-3, 47 NRC 77, 87-88 (1998).  However, “[a]n environmental impact 

statement [is not] intended to be a ‘research document,’ reflecting the frontiers of scientific 

methodology, studies, and data….[W]hile there ‘will always be more data that could be 

gathered,’ agencies ‘must have some discretion to draw the line and move forward with 

decisionmaking.’”  Id. (quoting Town of Winthrop v. FAA, 535 F.3d 1, 11-13 (1st Cir. 2008)).  As 

the Commission has stated, “‘[o]ur Boards do not sit to “flyspeck” environmental documents or 

to add details or nuances.  If the ER (or EIS) on its face “comes to grips with all important 

considerations” nothing more need be done.”’”  Clinton ESP, CLI-05-29, 62 NRC at 811 (quoting 

Systems Energy Resources, Inc. (Early Site Permit for Grand Gulf Site), CLI-05-4, 61 NRC 10, 

13 (2005)). 

 Because of certain claims raised by Intervenors’ counsel in the Intervenors Direct 

Presentation, it is also necessary to summarize applicable legal requirements for expert 

testimony and for determining the proper scope of contentions.  As discussed below, the 

Commission requires parties to demonstrate the qualifications of their witnesses before they 

provide expert testimony.  Duke Energy Corp. (Catawba Nuclear Station, Units 1 and 2), 

CLI-04-21, 60 NRC 21, 27-28 (2004).  In addition, the scope of a contention is limited by “its 

terms coupled with its stated bases” and cannot be freely changed and stretched beyond its 

reasonably inferred bounds.  Entergy Nuclear Generation Co. and Entergy Nuclear Operations, 

Inc. (Pilgrim Nuclear Power Station), CLI-10-11, 71 NRC 287, 309 (2010) (emphasis in original).   
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II. Staff Witnesses 

 The “Prefiled Rebuttal Testimony of J. Peyton Doub and David A. Weeks Regarding 

Contention 8” (Staff Contention 8 Rebuttal Testimony) offers the opinions of two qualified 

witnesses on certain claims made in the Intervenors Direct Presentation.4

III. The Intervenors Have Not Shown That Their Contention Has Merit 

  Specifically, the Staff 

Contention 8 Rebuttal Testimony addresses the suitability of the proposed onsite and offsite 

mitigation habitat for eastern fox snakes, the potential for overcrowding in undisturbed areas, 

the timing of the availability of the offsite mitigated habitat, and the rate of recovery of the 

eastern fox snake population following a potential decline due to construction impacts.  For the 

reasons discussed in the Staff Contention 8 Rebuttal Testimony, and as described below, the 

FEIS adequately assesses impacts to the eastern fox snake.   

In the Intervenors Direct Presentation, the Intervenors make numerous claims regarding 

the adequacy of the FEIS.  None of the Intervenors’ claims has merit, and the Board should find 

in the Staff’s favor for Contention 8. 

 A. The Intervenors Have Not Offered Expert Testimony to Support Their Contention 

 The Intervenors appear to characterize Contention 8 as a contention of law and a 

contention of omission.  See Intervenors Direct Presentation at 3.  However, to the extent that 

the Intervenors intend to offer the statements by counsel in their Direct Presentation as expert 

opinion on substantive technical subjects, the Staff notes that the Intervenors have not named 

Terry Lodge as a potential witness.  See 10 C.F.R. § 2.336(a)(1).  Furthermore, Mr. Lodge is a 

lawyer and neither presents himself as a subject matter expert on the technical claims raised in 
                                                

4 In rebutting the Intervenors’ positions on Contention 8, the Staff is relying on the same expert 
witnesses who authored the Staff’s prefiled direct testimony.  See Staff Contention 8 Direct Testimony.  
The qualifications of these witnesses are discussed in the Staff’s initial filings.  See NRC Staff Initial 
Statement of Position on Contention 8 at 12-13; Staff Contention 8 Direct Testimony at A1-A3; and 
Statements of Professional Qualifications (Exhibits NRC E3 and NRC E4). 
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the Direct Presentation nor describes his qualifications to be one.  See Catawba, CLI-04-21, 

60 NRC at 27-28 (citations omitted) (Party offering witness bears the burden of demonstrating 

witness is qualified by knowledge, skill, experience, training, or education to serve as an 

expert.).  Accordingly, the Board should disregard any assertions by Mr. Lodge that call for 

“scientific, technical, or other specialized knowledge.”5

 B. The Intervenors Have Not Demonstrated that the FEIS Is Inadequate 

  Id. (internal quotations omitted).   

  1. The Intervenors Offer Arguments Outside the Scope of the Contention 

 In their Direct Presentation, the Intervenors raise claims related to impacts to the eastern 

fox snake along the transmission line corridor.  Intervenors Direct Presentation at 13-14.  

Because these claims are outside the scope of the contention as admitted, the Board should 

decline to consider these arguments.  The scope of a contention is determined by “its terms 

coupled with its stated bases.”  Pilgrim, CLI-10-11, 71 NRC at 309 (emphasis in original).  

Intervenors “may not ‘freely change the focus of an admitted contention at will’ to add a host of 

new issues and objections that could have been raised at the outset.”  Id.  “Where warranted 

[the Commission] allow[s] for amendment of admitted contentions, but do[es] not allow distinctly 

new complaints to be added at will as litigation progresses, stretching the scope of admitted 

contentions beyond their reasonably inferred bounds.”  Id.  Following these rules provides 

opposing parties with notice of the issues they will need to defend against.  Id.   

 As originally pled by the Intervenors, Contention 8 stated that there “are four endangered 

and threatened animal species on proposed Fermi 3 site.”  REFILED Petition of Beyond 

Nuclear, et al. for Leave to Intervene in Combined Operating License Proceedings and Request 

                                                

5 For instance, the Intervenors make assertions about a coal–burning power plant located near 
the proposed mitigation habitat for the eastern fox snake.  Intervenors Direct Presentation at 9.  Insofar as 
the Intervenors are questioning the suitability of the habitat due to the proximity of the power plant, the 
Board should not accord any weight to such assertions as they are not supported by expert testimony. 
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for Adjudication Hearing at 89 (Apr. 21, 2009) (ADAMS Accession No. ML091110726) 

(emphasis added).  The Intervenors only discussed one species, the eastern fox snake, and 

therefore, the Board only admitted the contention with respect to the eastern fox snake.  Fermi, 

LBP-09-16, 70 NRC at 286.  The Intervenors referenced the comments of the Michigan 

Department of Natural Resources (MDNR) on the Applicant’s environmental report (ER) to 

support their contention.  Id. at 288.  “The comments highlight discrepancies between recorded 

MDNR sightings of the eastern fox snake at the Fermi property in June 2008 and the Applicant’s 

statement in the ER that this species has not been observed on the property.”  Id. at 286 

(emphasis added).  The MDNR comments state, “[a]ccording to our records there is a viable 

population of Eastern fox snake at the site of the proposed project.  We believe that going 

forward with the construction would not only kill snakes but destroy the habitat in which they live 

and possibly exterminate the species from the area.”  Sargent Letter at 1 (Exhibit NRC E7) 

(emphasis added); see also Fermi, LBP-09-16, 70 NRC at 288.  In admitting the contention, the 

Board noted that “the primary factual dispute is whether a population of eastern fox snake is 

present at the site of the proposed project…or whether…no such population has been 

observed.  Fermi, LBP-09-16, 70 NRC at 289 (emphasis added).  After the Applicant revised its 

ER to state that the eastern fox snake has been observed at the Fermi site, developed a draft 

mitigation plan for the snake, revised the site layout, and filed a motion for summary disposition, 

the Board observed that there were “unresolved conflict[s] between the opinion of MDNRE and 

that of DTE concerning the impact of Fermi Unit 3 construction activities on the eastern fox 

snake and the need for mitigation of those impacts.”  Detroit Edison Co. (Fermi Nuclear Power 

Plant, Unit 3), LBP-11-14, 73 NRC 591, 606 (2011).  None of those conflicts described by the 

Board relate to transmission line corridors, which the Applicant would neither build in nor 

control.  See id. at 606-08 (discussing “issues that led us to admit Contention 8”).  

 As pled by the Intervenors and admitted by the Board, Contention 8 relates to the 

adequacy of the analysis in the ER (now the FEIS) of construction impacts on the eastern fox 
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snake at the proposed Fermi 3 site and mitigation measures that might reduce those impacts.  

See Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), LBP-12-23, 76 NRC __, __ (Nov. 9, 

2012) (slip op. at 20-21); Fermi, LBP-09-16, 70 NRC at 289.  The Intervenors have not sought 

to amend Contention 8 to include the transmission line corridor, which extends approximately 

29.4 miles away from the Fermi site.6  See FEIS at 2-46 (NRC Exhibit E1A).  Moreover, the 

Board has never stated that Contention 8 includes impacts along the transmission line corridor.  

Accordingly, the Intervenors’ arguments related to the transmission line corridor are outside the 

scope of the contention and should be disregarded by the Board.7

  2. FEIS Demonstrates the Suitability of the Mitigated Habitat with an   
   Appropriate Level of Detail 

   

 
 The Intervenors make a number of arguments challenging the adequacy of the FEIS 

discussion of the mitigated habitat that would be made available to reduce adverse impacts to 

the eastern fox snake.  Intervenors Direct Presentation at 9-10.  However, these claims either 

misapprehend the analysis in the FEIS or demand a level of detail regarding the mitigation plans 

that NEPA does not require.  As the Supreme Court recognized in Robertson v. Methow Valley 

Citizens Council, NEPA does not require a fully developed mitigation plan before an agency can 

act; all that is required is that mitigation be discussed in sufficient detail to ensure that 

                                                

6 The Intervenors have separately raised claims about impacts to the eastern fox snake in the 
transmission line corridor in their recent re-filed Contention 23, which the Board has previously found to 
be untimely.  See Intervenors Motion for Resubmission of Contentions 3 and 13, For Resubmission of 
Contention 23 or its Admission as a New Contention, and for Admission of New Contentions 26 and 27 
(Feb. 19, 2013) (ADAMS Accession No. ML13050A935); Detroit Edison Co. (Fermi Nuclear Power Plant, 
Unit 3), LBP-12-12, 75 NRC __, __ (June 21, 2012) (slip op. at 48).  The Board will separately rule on re-
filed Contention 23.  Order (Regarding Expected Issuance of the Board’s Order on Admission of New 
Environmental Contentions) (April 15, 2013) (unpublished) (ADAMS Accession No. ML13105A203). 

7 The Staff notes that the FEIS lists the eastern fox snake as potentially occurring in the 
transmission line corridor and states that impacts are expected to be minimal, assuming that measures to 
avoid, minimize, and mitigate impacts are implemented as they would be for the Fermi site.  FEIS at 4-44 
(Exhibit NRC E1A).   
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environmental consequences have been fairly evaluated.  490 U.S. 332, 352-53 (1989); see 

also Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 205-06 (D.C.Cir. 1991) (agency 

not required to finish mitigation studies or execute mitigation plans before project begins), cert. 

denied, 502 U.S. 994 (1991).  Furthermore, “‘an EIS is required to furnish only such information 

as appears to be reasonably necessary under the circumstances for evaluation of the project 

rather than to be so all-encompassing in scope that the task of preparing it would become either 

fruitless or well nigh impossible.’”  New York Natural Res. Def. Council, Inc. v. Kleppe, 429 U.S. 

1307, 1311 (1976) (quoting Natural Res. Def. Council v. Callaway, 524 F.2d 79, 88 (2d 

Cir.1975)); see also Pilgrim, CLI-10-11, 71 NRC at 315 (quoting Town of Winthrop v. FAA, 

535 F.3d 1, 11-13 (1st Cir. 2008)) (An EIS should not be a “research document.”).  These cases 

illustrate that mitigation plans do not need to be fully developed, let alone address every 

conceivable detail, for an EIS to have adequately evaluated the potential impacts of the project 

and adequately considered potential means of mitigating them. 

 The Intervenors’ Direct Presentation challenges several aspects of the FEIS’ discussion 

of impacts to and mitigation for the eastern fox snake.  Intervenors Direct Presentation at 9-10.  

They criticize the FEIS for not addressing the (1) environmental qualities or impacts to the 19.5 

acres of restored habitat at the Fermi site, (2) potential snake overcrowding in the offsite habitat, 

(3) characteristics and suitability of the 107.31 acre farm field offsite habitat that will be 

established as mitigated habitat, (4) timing of the availability of the offsite mitigated habitat, and 

(5) rate of recovery of the eastern fox snake.  Id.  As discussed below, the FEIS does in fact 

address these considerations noted by the Intervenors.  However, insofar as the Intervenors call 

for a finer level of detail in certain aspects of the mitigation plans, that level of detail is not 
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required in an EIS.  The FEIS, Mitigation Plan,8 and Wetland Mitigation Plan9

 First, as explained in the Staff Contention 8 Rebuttal Testimony, the FEIS discusses the 

environmental characteristics of the proposed onsite restored habitat and its suitability for 

eastern fox snakes.  Staff Contention 8 Rebuttal Testimony at A4.  The Wetland Mitigation 

Plan—which is cited in Section 4.3.1.5 of the FEIS and presented in Appendix K of the FEIS 

and which will be enforceable by the U.S. Army Corps of Engineers and the Michigan 

Department of Environmental Quality (MDEQ)—makes clear the Applicant’s intent to restore the 

affected onsite wetlands to natural habitat.  Id.; see also Staff Contention 8 Direct Testimony at 

A18.  The Mitigation Plan—which is cited in Sections 4.3.1.3 and 4.3.1.5 of the FEIS and which 

has been approved by MDNR—demonstrates the Applicant’s intent to restore temporarily 

disturbed areas “‘with emphasis on creating eastern fox snake habitat.’”  Staff Contention 8 

Rebuttal Testimony at A4 (quoting Mitigation Plan, Appendix C at 1 (Exhibit NRC E5)); see also 

Staff Contention 8 Direct Testimony at A19, A23.  The FEIS includes information indicating that 

 cover all important 

considerations relevant to the mitigated habitat, including where it will be, how it will be restored, 

the types of soils and vegetation it will contain, metrics used to evaluate success, funding, and 

involvement of and enforcement by other Federal and state agencies.  See Staff Contention 8 

Rebuttal Testimony at A4, A6, and A7; Staff Contention 8 Direct Testimony at A18 and A22.  

Accordingly, the FEIS discusses mitigation in sufficient detail to ensure that environmental 

consequences have been fairly evaluated, Methow Valley, 490 U.S. at 352-53, and the FEIS 

“comes to grips with all important considerations.”  Clinton ESP, CLI-05-29, 62 NRC at 811. 

                                                

8 The term “Mitigation Plan” is used to refer to the “Fermi 3 Construction, Habitat and Species 
Conservation Plan, Eastern Fox Snake (Elaphe gloydi)” (Exhibit NRC E5). 

9 The Applicant’s Wetland Mitigation Plan is titled “Fermi 3 U.S. Army Corps of Engineers 
Mitigation Strategy and Final Design” and is presented in the FEIS (Exhibit NRC E1B) as Appendix K, 
titled “Detroit Edison’s Proposed Compensatory Mitigation Plan for Aquatic Resources.  The plan is 
referred to simply as the “Wetland Mitigation Plan” in this pleading. 
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the Applicant’s proposed efforts to restore the area would be successful.  Staff Contention 8 

Rebuttal Testimony at A4.  The eastern fox snake’s preferred habitat is emergent wetlands, 

which have primarily herbaceous vegetation and so typically establish cover more quickly than 

woody vegetation.  Id.; see also Staff Contention 8 Direct Testimony at A11.  Therefore, the 

temporarily disturbed wetlands would be capable of providing eastern fox snake habitat within 

the same growing season of the seeding of the wetlands.  Staff Contention 8 Rebuttal 

Testimony at A4.  Additionally, because the eastern fox snake does not require highly specific 

habitat conditions and can inhabit a wide variety of coastal habitats along western Lake Erie, the 

snake can be expected to colonize the restored areas quickly without waiting for long-term 

establishment of precise environmental conditions.  Id.; see also Staff Contention 8 Direct 

Testimony at A11; FEIS at 2-53 (Exhibit NRC E1A).  Furthermore, because restoring 

temporarily disturbed habitats on the Fermi site in accordance with the Applicant’s Mitigation 

Plan would include establishing habitat enhancement features favorable to the eastern fox 

snake, it would allow these areas to support a greater number of eastern fox snakes than prior 

to disturbance.  Staff Contention 8 Rebuttal Testimony at A4. 

 Second, the FEIS acknowledges the potential for “overcrowding” when eastern fox 

snakes are relocated from the Fermi 3 construction footprint to either onsite or offsite habitat.  

Staff Contention 8 Rebuttal Testimony at A5 (citing FEIS at 4-27 (Exhibit NRC E1A)).  However, 

the Applicant’s Mitigation Plan, which has been approved by MDNR and would be enforced by 

MDNR, calls for monitoring of the snakes through passive integrated transponder tags and radio 

transmitters for five years after completion of site preparation, monitoring which would be 

capable of detecting any adverse population trends in the receiving habitats.  Id.; see also Staff 

Contention 8 Direct Testimony at A23.  The Applicant will take corrective actions “[i]f problems 

or deficiencies in the various restoration plans are identified.”  Mitigation Plan, Appendix D at 1 

(Exhibit NRC E5).  
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 Third, the FEIS and documents cited in the FEIS discuss the characteristics and 

suitability of the Applicant’s proposed offsite mitigated habitat that would be created from the 

existing farm field.  Staff Contention 8 Rebuttal Testimony at A6.  The existing soil properties 

and other baseline site conditions at the proposed offsite wetland mitigation site are described in 

the Applicant’s Wetland Mitigation Plan, which is cited in Section 4.3.1.5 of the FEIS and 

included as Appendix K of the FEIS.  Id. The Wetland Mitigation Plan characterizes the site’s 

soils using the U.S. Department of Agriculture county soil survey and concludes that the soils 

are suitable for wetland restoration or creation.  Id. (citing FEIS at K-20 (Exhibit NRC E1B)).  

The Wetland Mitigation Plan also discusses other baseline conditions for the proposed site, 

including land use, topography, vegetation, wildlife, and existing wetlands.  Id. (citing FEIS at 

K-19 to K-21 (Exhibit NRC E1B)).  The development history of the offsite mitigated habitat is 

likely limited to agricultural use, and while low concentrations of chemical fertilizers, pesticides, 

and their breakdown products are expected to occur in the site soils, they are likely typical of 

agricultural lands and not likely to interfere with the establishment of the proposed wetlands or 

substantially harm wildlife.  Id.  The Wetland Mitigation Plan and MDEQ permit also establish 

performance standards for the mitigated wetland that require the land to “be free of oil, grease, 

debris, and all other contaminants.”  Id. (citing FEIS at K-31 (Exhibit NRC E1B); MDEQ Permit 

at 9 (Exhibit NRC E16)).  Furthermore, the performance standards call for the placement (or 

presence) of a layer of high-quality topsoil over the entire wetland mitigation area to a minimum 

thickness of six inches.  Id. (citing FEIS at K-28 (Exhibit NRC E1B); MDEQ Permit at 9 (Exhibit 

NRC E16)).  This layer will help facilitate the establishment of desirable wetland vegetation even 

in areas where underlying soils might have been previously compromised.  Id.  In combination, 

these standards ensure that soil in the mitigated wetlands will be suitable for eastern fox snake 

habitat.  See id. 

 Fourth, the FEIS discusses the timing of the availability of the proposed offsite wetland 

mitigation habitat.  Id. at A7 (citing FEIS at K-22 to K-27 (Exhibit NRC E1B)).  The Applicant 
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would begin implementing the proposed mitigation prior to or concurrent with wetland impacts at 

the Fermi site when all necessary permits are in place.  Id. at A7, A8 (citing FEIS at K-9, K-11, 

K-22 (Exhibit NRC E1B)).  The Applicant intends to minimize any time lag between loss of 

wetland functions at the Fermi site and establishment of those functions at the mitigation site.  

Id. at A8 (citing FEIS at K-9, K-11 (Exhibit NRC E1B)).  The Applicant will establish the mitigated 

habitat in phases over the course of four years.  Id. at A7 (citing FEIS at K-26 (Exhibit NRC 

E1B)).  This phased approach to wetland creation is a common practice and reduces costs if 

interim topographic or hydrological adjustments need to be made.  Id.     

 Fifth, the FEIS addresses the anticipated rate of recovery of the eastern fox snake 

following impacts from construction of Fermi 3.  Id. at A9.  While it is not certain that the eastern 

fox snake population at the Fermi site would necessarily decline, there is a risk that disturbing 

potential habitat could result in a population decline.  Id.  However, the monitoring and yearly 

reports summarizing the results of the eastern fox snake mitigation efforts called for in the 

Mitigation Plan would call attention to a decline in the population.  Id. (citing FEIS at 4-37 

(Exhibit NRC E1A); Mitigation Plan at 9 (Exhibit NRC E5)).  The satisfaction of the Mitigation 

Plan’s success measures would indicate a strong recovery of the local population of eastern fox 

snake.  Id. (citing Mitigation Plan, Appendix C at 2 (Exhibit NRC E5)). 

 Accordingly, the FEIS does address the areas of concern noted by the Intervenors.  The 

FEIS satisfies NEPA by disclosing the Applicant’s plan to restore and establish new wetlands 

that will provide habitat for the eastern fox snake and evaluating the effectiveness of such 

measures.  The FEIS concludes that the mitigated habitat, in combination with the other 

measures proposed by the Applicant to avoid and minimize harm to the eastern fox snake, is 

likely to offset the adverse impacts to the snake population.  See FEIS at 4-37 to 4-38, FEIS at 

4-45 to 4-47 (Exhibit NRC E1A).  The Applicant’s Wetland Mitigation Plan has been approved 

by the U.S. Army Corps of Engineers and MDEQ, and the Applicant’s Mitigation Plan has been 

approved by MDNR.  See Staff Contention 8 Direct Testimony at A18, A22.  For all these 
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reasons, the Staff determined the proposed mitigation measures would be implemented and 

effective and support a conclusion of SMALL impacts to the eastern fox snake.  Finally, even 

were the Board to nevertheless find the discussion of the effectiveness of mitigation measures 

inadequate, the Staff satisfied NEPA by disclosing that the impacts to the eastern fox snake 

could be MODERATE without mitigation.  FEIS at 4-47 (Exhibit NRC E1A). 

  3. FEIS Appropriately Characterizes Impacts to the Snake 

 The Intervenors also assert that the “Staff does not disclose how it arrived at the 

conclusion of merely ‘moderate’ damage to the [eastern fox snake].”  Intervenors Direct 

Presentation at 15.  The FEIS does in fact describe how the Staff reached the conclusion that, 

without mitigation on the site, noticeable (MODERATE) impacts to the eastern fox snake due to 

the disturbance of 197 acres of suitable habitat (out of a total of 833 acres of suitable habitat) 

could occur.  FEIS at 4-37 (Exhibit NRC E1A); Staff Contention 8 Direct Testimony at A21.  To 

the extent the Intervenors are claiming that the impacts to the eastern fox snake may be greater 

than MODERATE without mitigation, the Intervenors have not presented any evidence that 

impacts to the snake would be LARGE.  Furthermore, the Intervenors have not cited any 

requirement that an EIS explain why the impacts to a resource area are not LARGE.  Indeed, an 

EIS that did so would be unnecessarily long and convoluted.  As the courts have recognized, an 

EIS need not be “so all-encompassing in scope that the task of preparing it would become either 

fruitless or well nigh impossible.”  New York Natural Res. Def. Council, Inc. v. Kleppe, 429 at 

1311 (quoting Natural Res. Def. Council v. Callaway, 524 F.2d at 88 (2d Cir.1975)).  The FEIS 

explained why the impacts to the snake would be SMALL with mitigation and MODERATE 

without mitigation (FEIS at 4-36 to 4-37 (Exhibit NRC E1A); Staff Contention 8 Direct Testimony 

at A18-A20), and the Staff’s direct testimony explained why the impacts are not expected to be 

LARGE even without mitigation.  Staff Contention 8 Direct Testimony at A21. 
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CONCLUSION 

For the reasons discussed above, the Staff submits that the Intervenors’ Contention 8 is 

without merit and that the Staff’s environmental review complies with the requirements of NEPA.  

Accordingly, Intervenors’ Contention 8 should be resolved in favor of the Staff. 
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