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NRC STAFF'S ADDITIONAL
INFORMATION IN SUPPORT OF STAY OF PROCEEDINGS

The NRC Staff hereby provides the Atomic Safety and Licensing Board (Board),

pursuant to the Board's Memorandum and Order (Extending Discovery Stay Pending

Submission of Additional Settlement Status Information) (Nov. 13, 1995), additional

information regarding the status of settlement discussions in support of continuing the stay

* of discovery in this proceeding.'

BACKGROUND

On November 3, 1995, General Atomics (GA) and the Staff filed their Joint Status

Report on Settlement Negotiations and Motion for Extension of Stay of Discovery Beyond

November 13, 1995. Intervenors Native Americans for a Clean Environment and the

1 Because of the particular logistics involved, the Staff and General Atomics are

coordinating the filing of two documents (one from the Staff and one from General
Atomics) to respond to the Board's November 13, 1995 Memorandum and Order.
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Cherokee Nation (Intervenors) opposed the joint motion,2 arguing that the Staff and GA

had not made the showings that the Board, in its October 13, 1995 Order (Extending

Discovery Stay), indicated would be necessary in order for the Board to be inclined to

extend the stay further, namely, (1) significant progress toward settlement by a date

certain, and (2) substantial prejudice to the settlement process if the stay is not extended.

In the Board's November 13, 1995 Memorandum and Order, the Board stated that the Staff

and GA have not made the showing the Board sought in its October 13, 1995 Order, but

nonetheless granted an additional limited stay of discovery and an opportunity for the Staff

and GA to submit additional information in support of extending the stay.

DISCUSSION

I. Significant Progress Toward Settlement

The Staff continues to believe that the progress that has been made towards

settlement of this proceeding with GA has been significant and expeditious, given the

special complexities involved, and that adequate procedural frameworks are in place that

will ensure settlement discussions will advance as rapidly as reasonably possible.

A. Procedural Framework Guiding Settlement Discussions Between the Parties

The Staff has reviewed pages one through four of General Atomics' Supplemental

Status Report on Settlement Negotiations pertaining to the settlement activities that have

taken place between GA and the Staff, and pertaining to the procedural framework by

which the Staff and GA are advancing settlement discussions. The Staff believes that such

2 [Intervenors'] Opposition to Joint Motion For Additional Stay of Discovery (Nov. 8,

1995).
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information is fully responsive to the Board's concerns with respect to the existence of a

procedural framework guiding settlement discussions between the parties, and has nothing

further to add in this regard.

B. Procedural Framework Guiding Staff Settlement Deliberations

As has been discussed in previous pleadings, in addition to the obligations that the

Staff believes GA has with respect to the Gore site, GA has decommissioning and financial

assurance obligations with respect to facilities for which GA directly holds the licenses.

These facilities also pose certain amounts of risks to the public health and safety. The

Staff believes it must carefully weigh the impact a settlement that may be reached

regarding the Gore facility may have on GA's ability to meet its obligations with respect

to its directly held licenses, recognizing that GA may not have unlimited resources.3

To meet this objective, the Staff has not only had numerous internal meetings

among senior management responsible for the Gore site, up to and including the Director

of the Office of Nuclear Material Safety and Safeguards (NMSS), but the Staff has

coordinated numerous meetings with senior management of the Office of Nuclear Reactor

Regulation. In addition, the Executive Director for Operations as well as the Deputy

Executive Director for Nuclear Materials Safety, Safeguards and Operations Support have

been briefed regarding ongoing settlement discussions with GA, and have provided the

3 GA's decommissioning funding obligations with respect to the licenses it directly
holds are, of course, not within the scope of this proceeding or subject to the jurisdiction
of this Board. However, this does not mean that the Staff, as a part of its internal
deliberations, cannot consider the overall impact of a settlement of this proceeding on other
facilities of which the Staff is aware and for which the Staff has separate regulatory
responsibilities.
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Staff with their views. Further complicating matters is that the United States Department

of Energy (DOE) may have certain obligations to contribute funds to decommission GA

licensed facilities. The Staff has been meeting with DOE officials regularly to obtain the

most current information in this regard, but the information that is being gathered is

tentative at this point in time.

The Staff believes that before it can accept any final settlement, it has a

responsibility to assess the relative risks to the public posed by each facility GA is

responsible for, and to ensure that if in fact GA's funds are limited, that they are used in

such a way that the greatest risks are given priority. A substantial amount of Staff effort

has been expended attempting to determine the nature of the risks each relevant facility has

to the public, and what cleanup of the contamination would entail from an engineering and

cost standpoint. Significant progress has been made in this respect, but further evaluation

is still ongoing.

With respect to a procedural framework, the Staff has been taking the following

steps to manage the settlement process since settlement discussions have been undertaken

with GA. Staff counsel meets or communicates with the project manager on a daily or

near daily basis, who in turn communicates or meets with his team leader and/or branch

chief with the same frequency. At daily division meetings, which involve among others

the relevant branch chief and division director of NMSS, key settlement matters that have

arisen are discussed. Each time major settlement issues require resolution, briefings are

scheduled for the Director of NMSS and other relevant members of the staff. Two such

briefings have been held thus far. In several instances, Staff from the Office of Nuclear
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Reactor Regulation and divisions of NMSS responsible for other GA facilities, such as the

hot cell and fuel fabrication facility, have been in attendance and consulted. The Executive

Director for Operations has been and will continue to be briefed when the Staff has

determined that a decision regarding settlement options must be made at the highest Staff

level.

At this juncture, the Staff has identified what it believes to be the most significant

issues that would need to be resolved in connection with any settlement with GA. The

details of any settlement will continue to be addressed and assessed through daily contacts

between Staff counsel and the project manager, daily meetings among the technical staff,

and weekly NMSS division meetings and meetings between Staff counsel and the Staff.

C. Time Estimates

Much of the progress that the Staff can make internally is dependent upon the

responses the Staff receives from GA whenever certain details of a specific provision of

the settlement are proffered to the other side. Accordingly, it is difficult to suggest a

specific date by which the Staff believes all settlement negotiations could be completed.

As some frame of reference, initial meetings with respect to the settlement between the

Staff and Sequoyah Fuels Corporation (SFC), were held in December of 1994, during

which major concepts were discussed. The first full written draft of an agreement was not

completed until February of this year, and the final agreed upon version was not submitted

to the Board until six months later. There is probably not much question that having to

continuously file motions and briefs and respond to and challenge discovery requests

delayed the reaching of an agreement with SFC. However, the issues involved in the SFC
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settlement were clearly more circumscribed than the issues that now face the Staff and GA.

In view of the foregoing, the Staff's best estimate of the amount of time the negotiation

process will take, including time to be spent on internal analyses, is on the order of at least

an additional four months.

II. Substantial Prejudice to the Settlement Process

From what the Staff has observed thus far, the continuation of discovery between

GA and the Intervenors is likely to consume a very substantial amount of resources in

terms of litigating discovery disputes and responding to discovery requests. Already there

appear to be a number of discovery disputes pending between those parties.4 Although the

Staff cannot speak to GA's litigation resources, it would seem that permitting the discovery

process between GA and the Intervenors to resume will likely substantially impact the

settlement process between the Staff and GA. 5 Moreover, it appears that the type of

discovery that the Intervenors are seeking is substantially documentary, and thus the very

serious concerns normally associated with stays of discovery, such as the disappearance

of witnesses or the fading of witnesses' memories, may not be of such importance in the

case of the Intervenors.6 In balance, the Staff believes that the continuation of good-faith

4 See, e.g., General Atomics' Response to Intervenors' Motion to Compel Answers
to Interrogatories (Aug. 11, 1995).

5 The Staff would be very concerned about any underestimation of the amount of time
that would be consumed by the preparation of pleading after pleading to resolve discovery
disputes, and thus the impact the resumption of discovery would have on the settlement
process.

6 The Staff, in contrast, has issued a substantial number of notices of depositions for

GA and SFC personnel.
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settlement discussions with the full attention of both the Staff and GA outweighs whatever

prejudice that might work against the Intervenors for the limited period of time that

settlement discussions may take.

CONCLUSION

In view of the foregoing information, the Staff respectfully requests that the Board

continue the stay of discovery in this proceeding to allow the Staff and GA to devote full

attention to good-faith settlement discussions.

Respectfully submitted,

St YnR4.o
Counsel for NRC Staff

Susan L. Uttal
Counsel for NRC Staff

Dated at Rockville, Maryland
this 27th day of November 1995
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