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December 1, 1995

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

)
In the Matter of )

)
SEQUOYAH FUELS CORPORATION ) Docket No. 40-8027-EA
GENERAL ATOMICS )

) Source Material License
(Gore, Oklahoma Site ) No. SUB-1010
Decontamination and )
Decommissioning Funding) )

)

NRC STAFF'S ANSWER IN OPPOSITION
TO INTERVENORS' PETITION FOR REVIEW OF LBP-95-18

The NRC Staff hereby files its answer in opposition to Intervenors' Petition for

Review of LBP-95-18 (Nov. 13, 1995) (Intervenors' Petition). For the reasons set forth

below, the Intervenors' Petition should be denied.

BACKGROUND

On October 15, 1993, the Staff issued an Order against Sequoyah Fuels Corporation

(SFC) and General Atomics (GA) regarding decommissioning funding for the SFC Gore,

Oklahoma facility (1993 Order).' The 1993 Order provides, inter alia, that SFC and GA

shall be jointly and severally liable for providing funding for site remediation and for

providing financial assurance pursuant to 10 C.F.R. § 40.36. Based on information

provided by SFC, the estimated cost of remediation is at least $86 million. 1993 Order

at 9.

' 58 Fed. Reg. 55,087-92 (1993).
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Following pre-trial litigation that consumed over twelve months concerning

intervention and the treatment of proprietary information in the discovery process, SFC and

the Staff commenced settlement discussions in December of 1994. The general premise

on which these discussions were based was that SFC did not have the capability of

obtaining financial assurance for $86 million, given the cessation of its operations and its

general financial condition, and even if a final order directed it to do so, SFC would still

be unable to obtain such financial assurance. SFC offered to devote to the completion of

decommissioning the Gore site all of its present and future net revenues, to be received for

the most part from the ConverDyn joint venture while SFC was in a standby mode, and

present and future net assets. In exchange, SFC sought an end to the litigation based on

the 1993 Order with respect to SFC's participation as a party, which would save significant

resources that otherwise would be devoted to litigation.

The Staff and SFC continued to negotiate until August, when the parties jointly

moved the Atomic Safety and Licensing Board (Board) for approval of a settlement.2

Following the receipt and consideration of the views of the parties to the proceeding,

including the intervenors Native Americans for a Clean Environment and the Cherokee

Nation (Intervenors), 3 a majority of the Board approved the settlement agreement entered

into by SFC and the Staff (Settlement Agreement). Judge Bollwerk, in a separate

2 [Sequoyah Fuels Corporation and NRC Staff] Joint Motion for Approval of

Settlement Agreement (Aug. 24, 1995).

3 See Sequoyah Fuels Corp. and General Atomics (Gore, Oklahoma Site
Decontamination and Decommissioning Funding), LBP-95-18, __ NRC _, slip op. at 2-12
(Oct. 26, 1995).
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statement, indicated that he was not prepared at this time to make the requisite "public

interest" finding pursuant to 10 C.F.R. § 2.203, and that he would seek additional

clarifying information from the Staff and SFC. LBP-95-18, slip op. at 13 (Oct. 26, 1995).

DISCUSSION

I. Legal Standards for Commission Review

In determining whether to grant a petition for review of a Board's decision, the

Commission considers the factors set forth in 10 C.F.R. § 2.786(b)(4). See Advanced

Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-93-8, 37 NRC 181

(1993). Pursuant to that rule, the Commission gives due weight to the existence of a

substantial question with respect to the following factors:

(i) A finding of material fact is clearly erroneous or in conflict
with a finding as to the same fact in a different proceeding;

(ii) A necessary legal conclusion is without governing precedent
or is a departure from or contrary to established law;

(iii) A substantial and important question of law, policy or
discretion has been raised;

(iv) The conduct of the proceeding involved a prejudicial
procedural error; or

(v) Any other consideration which the Commission may deem to
be in the public interest.

10 C.F.R. § 2.786(b)(4).

II. Intervenors' Petition

The Intervenors' Petition argues as an introductory matter that the approved

Settlement Agreement between SFC and the Staff "undermines the NRC's regulatory
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authority over decommissioning funding, and seriously risks allowing the responsible

parties to abandon the Gore site without providing adequate resources for cleanup."

Intervenors' Petition at 1. The Intervenors then assert that the Board has "abused its

discretion in a number of significant respects." Id. at 4. They address three areas.

First, the Intervenors claim that the Board erred in that it did not have what the

Intervenors have characterized as "adequate information" about the nature of the

relationship between GA and SFC. Id. at 5-7. The Intervenors appear to be concerned

that there can only be a "real evaluation of the adequacy of the settlement when the Board

has before it all parties [specifically GA] to this action." Id. at 5. They seem to perceive

that GA could essentially undermine or dissipate SFC's decommissioning funds by virtue

of GA's control over SFC, notwithstanding the approved settlement.

Second, the Intervenors argue that "the Board completely abdicated the NRC's

lawful authority and responsibility to ensure that licensees take adequate financial measures

to ensure compliance with decommissioning funding regulations." Id. at 7. The

Intervenors would have the Board resolve all potential claims of creditors against SFC

now, rather than provide only for enforcement of the settlement if SFC's funds are

dissipated where there is no valid claim. Id. at 7-9.

Third, the Intervenors assert that the settlement fails to protect funds set aside for

decommissioning pursuant to 10 C.F.R. § 40.36 ($750,000), and does not ensure that

SFC's "net assets and revenues" will "be any greater than the reserves that are already

committed to decommissioning." Id. at 9. The Intervenors fear that some of the reserves
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that have been established for decommissioning may be used to pay off creditors, and that

such would be permitted under the settlement. Id. at 10. The Intervenors claim that the

Board's refusal to allow or conduct further inquiry into the impact of the Settlement

Agreement on these legally established funds violated 10 C.F.R. § 40.36 and SFC's

license. Id.

In the conclusion to the Intervenors' Petition, they state that LBP-95-18 "violates

the NRC's decommissioning regulations and misinterprets the scope of the Commission's

authority to ensure compliance with those regulations." Id. at 10. They also state that

"the Board's decision fails to protect the public interest in assuring that SFC takes adequate

measures to ensure that SFC's revenues and assets are adequately conserved" for

decommissioning, and that the decision sets "precedents" that "eviscerate"

decommissioning funding requirements, "ignore[s] the significance of the corporate

relationship between SFC and GA," and does not provide assurance that cleanup will be

paid by the "responsible parties." Id.

IIl. Analysis

The Intervenors have not identified with specificity the factors set forth in

10 C.F.R. § 2.786(b)(4) with respect to which they believe a substantial question exists.

The Intervenors clearly make no allegations concerning an erroneous or conflicting finding

of material fact. Thus, review should not be granted on the basis of the first factor in

10 C.F.R. § 2.786(b)(4). They also do not appear to rely on an allegation that the Board

committed a prejudicial procedural error. This leaves possible claims that the Board
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departed from established law, that the decision raises a substantial question with respect

to law, policy, or discretion, or that there is some consideration which the Commission

may deem to be in the public interest. See 10 C.F.R. §§ 2.786(b)(4)(ii), (iii), and (v).

To consider these factors, it is instructive to first review and summarize the

Settlement Agreement between SFC and the Staff. The Settlement Agreement requires

SFC to devote to the completion of decommissioning all of its present and future net assets

and revenues, whatever they may be or however they may be obtained. The Settlement

Agreement acknowledges that SFC will incur reasonable and necessary expenses during

the time decommissioning is undertaken, and thus does not bar their payment. It also

recognizes that SFC may have legally binding obligations to various entities, and does not

attempt to alter the legal status of such obligations. In particular, and of principal concern

to the Intervenors, SFC has existing debts to Kerr-McGee Corporation (the former owner

of the Gore facility), and to GA; the Settlement Agreement neither nullifies such debts, nor

confirms them. Finally, the Settlement Agreement does not require SFC to provide

financial assurance in the amount referenced in the 1993 Order ($86 million), or beyond

the existing $750,000 letter of credit, by way of a mechanism set forth in 10 C.F.R.

§ 40.36, since SFC could not do so as a practical matter.

The Board's decision to approve the Settlement Agreement reflects the reality of

the situation confronting both the Staff and SFC: namely, that further expenditure of

resources in litigation would still not produce adequate financial assurance under 10 C.F.R.



-7-

§ 40.36 or additional revenues or assets that could be used towards decommissioning, and

in fact would yield less, taking into account money spent on the litigation itself.

Merely because the Board approved the Settlement Agreement does not mean that

it violated the agency's decommissioning regulations, as the Intervenors have asserted. See

infra p.5. The settlement process inherently involves a compromise, and such a

compromise should be allowed to factor in practical limitations when a licensee is unable

to fully meet its obligations under the regulations. Such situations are already

contemplated by the regulations, which provide for the granting of exemptions. See

10 C.F.R. § 40.14. Therefore, approving a settlement that does not provide for full

compliance with the financial assurance regulations should not be viewed as without

precedent, or contrary to established law. See 10 C.F.R. § 2.786(b)(4)(ii).

The Board's decision also does not raise a substantial question with respect to an

important question of law, policy, or discretion. Indeed, by declining to endorse a concept

under which it would become a court of general jurisdiction and decide the legal rights of

non-licensee lien holders and creditors, without the constitutional or statutory authority to

do so, the Board's decision avoided raising such a substantial question. On the other hand,

the Board can still make findings of fact and conclusions of law with respect to the

remaining litigation against GA, and determine whether GA is a de facto licensee.

Consistent with this notion, the Settlement Agreement specifically provides that nothing in

it shall be construed to limit the Staff's ability to pursue litigation of the 1993 Order as to

GA. See Settlement Agreement at 6, paragraph 8. With respect to any SFC debts to Kerr-
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McGee, the Intervenors complain that the Settlement Agreement does not protect against

"improper payment, of the Kerr-McGee note." Intervenors' Petition at 6. To the

contrary, the Settlement Agreement is fully enforceable, and thus to the extent any of

SFC's "net assets and revenues" are diverted from decommissioning, the Staff can enforce

the Settlement Agreement to compel SFC to retrieve such funds.4 The Intervenors, and

in his separate statement, Judge Bollwerk, question the effectiveness of this remedy. Id.

at 8; LBP-95-18, slip op. at 14-15. However, the alternative to relying on SFC's

compliance with the existing terms of the Settlement Agreement, backed by the full extent

of the agency's enforcement sanctions,5 would be a situation where the Staff pre-approved

every single expenditure by SFC until the completion of decommissioning, an alternative

tantamount to the Staff participating in the daily operations of the licensee's business,

which the parties mutually deemed unacceptable. Approval of the Settlement Agreement

without such a hypothetical pre-approval provision should not be viewed as raising a

substantial question with respect to an important question of law, policy, or discretion.

Therefore, with respect to the foregoing issues broached by the Intervenors, a substantial

question has not been raised under 10 C.F.R. § 2.786(b)(4)(iii).

4 This would be true with respect to any payments to ConverDyn that are outside the
scope of SFC's contractual obligations. It should be noted that ConverDyn revenues are
the major source of decommissioning funding, and that the Settlement Agreement should
not be altered such that SFC is prevented from fulfilling its obligations to ConverDyn, thus
jeopardizing that arrangement and the income stream resulting from it.

I See Settlement Agreement at 6, paragraph 7.
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There are no other issues alleged by the Intervenors with respect to which a

substantial question exists regarding a consideration in the public interest. See 10 C.F.R.

§ 2.786(b)(4)(v). The existing letter of credit, cited by the Intervenors, in the amount of

$750,000 established pursuant to 10 C.F.R. § 40.36, is not altered or affected in any way

by the terms of the Settlement Agreement. By its own terms, the letter of credit can only

be used for payment into a standby trust account by action of the NRC. Furthermore, the

Settlement Agreement does not affect or alter SFC's accounting practices in regard to

reserves established for decommissioning. 6 The Intervenors' concerns about the impact

of the Settlement Agreement on the existing decommissioning financial assurance

instrument and decommissioning reserve account such that these funds somehow can now

be diverted are without basis. To the extent that the Intervenors' concerns are based on

the possible occurrence of improper accounting practices or some kind of financial fraud,

no settlement could ever protect against such conduct. 7 However, this is certainly no

reason for the Board not to have approved the Settlement Agreement.

The Intervenors' closing statement, that the Board's decision in LBP-95-18 "leave[s]

the neighbors of the severely contaminated SFC site without any assurance that cleanup

will be paid by the responsible parties," is simply untrue and provides no basis for the

Commission to accept review of the Board's decision. The Board's decision precludes

6 It bears noting that in pertinent part the SFC license, under Chapter 7.

Decommissioning Plan, Section 7.5, only states that "SFC has established a reserve
account to which charges are accrued on an annual basis during the remaining life of the
Sequoyah facility."

7 Nor should such conduct be presumed as likely to occur.
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continued litigation which when concluded would yield no greater assurance to the public

that SFC's funds will be available to clean up the SFC site. The Settlement Agreement

does provide some degree of assurance that cleanup will be paid for to the maximum extent

feasible by SFC, even though it does not provide for financial assurance that would meet

the standards in 10 C.F.R. § 40.36. Such financial assurance from SFC, in this case, is

simply unattainable, which the Board has implicitly recognized. There is no merit to

prolonging SFC's participation as a party in this proceeding when it is already bound to

devote to decommissioning all that it can possibly contribute, now and in the future,

subject to its existing legal obligations.

CONCLUSION

The Intervenors have not demonstrated the existence of a substantial question with

respect to the factors set forth at 10 C.F.R. § 2.786(b)(4) such that Commission review

of LBP-95-18 should be undertaken. Accordingly, the Commission should decline review.

Respectf lly submitted,

St evn R. Hom
Counsel for NRC Staff

Dated at Rockville, Maryland
this 1st day of December 1995
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