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FOR ADDITIONAL TIME TO AMEND AND SUPPLEMENT

INTRODUCTION

On October 26, 1995, the Atomic Safety and Licensing Board (Licensing Board)
issued its Memorandum and Order (Approval of Settlement Agreement), LBP-95-18,
(October 26, 1995) (LBP-95-18 or Order), approving a Settlement Agreement between the
Nuclear Regulatory Commission staff (Staff) and Sequoyah Fuels Corporation (SFC). The
agreement partially settled an enforcement order against SFC and its parent corporation
General Atomics (GA), which required them to provide financial assurance for
decommissioning SFC’s Gore, Oklahoma site. On November 13, 1995, Native Americans
for a Clean Environment (NACE) and the Cherokee Nation (collectively "Intervenors")

filed a petition for review.! The State of Oklahoma (Oklahoma), by its Attorney General,

1 Intervenors’ Petition For Review of LBP-95-18, November 13, 1995.



filed its Petition for Review and Request for Additional Time to Amend and Supplement,
on November 13, 1995.2 Oklahoma did not participate in the proceedings before the
Licensing Board.

The Staff submits that, for the reasons stated below, Oklahoma’s petition should be
dismissed and the opportunity to amend or supplement denied. If the Commission accepts
review of the Licensing Board’s decision, as requested by the Intervenors, Oklahoma may,
in the Commission’s discretion, participate by filing a brief amicus curiae, pursuant to
10 C.F.R. § 2.714(d).

BACKGROUND

On October 15, 1993, the Staff issued an enforcement order requiring SFC and GA
to, inter alia, provide funding for decommissioning in accordance with 10 C.F.R. §§ 40.36
and 40.42. Both SFC and GA requested hearings on the Order. NACE and the Cherokee
Nation requested and were granted intervenor status in support of the Staff’s Order.?
Oklahoma did not seek to intervene, pursuant to 10 C.F.R. § 2.714, nor did it seek
participation as an interested state, pursuant to 10 C.F.R. § 2.715(c).

During the discovery process, the Staff and SFC entered into settlement negotiations
which eventually led to the Settlement Agreement approved by the Licensing Board. The

Settlement Agreement provided, inter alia, that SFC devote all its "net revenues" and "net

2 The Staff notes that Oklahoma’s petition was improperly filed before the Licensing
Board.

3 See 1LBP-94-5, 39 NRC 54 (1994) and LBP-94-8, 39 NRC 116 (1994), affirmed,
CLI-94-12, 40 NRC 64 (1994) (NACE intervention); LBP-94-19, 40 NRC 9 (1994),
affirmed, CLI-94-13, 40 NRC 78 (1994) (Cherokee Nation intervention).



assets," as defined in the agreement, to decommissioning.* A joint motion to approve the
Settlement Agreement was filed on Augus\t 24, 1995 (Joint Motion).> On September 29,
1995, the Attorney General of Oklahoma filed a letter, on behalf of the Oklahoma
Department of Wildlife Conservation, requesting more time to review the settlement
agreement. See LBP-95-18, slip op. at 2, 4. The Licensing Board found that because
Oklahoma was not a party to the proceeding, the Licensing Board lacked jurisdiction to
address the concerns raised in its letter. Id. at 8. On October 26, 1995, in LBP-95-18,
the Licensing Board granted the Joint Motion. Intervenors filed their petition for review
on November 13, 1995. That petition is presently pending before the Commission.
Oklahoma’s petition, which was filed on November 13, 1995, requests that the
Commission review the Licensing Board’s decision and also grant additional time for
Oklahoma to amend and file supplemental pleadings due to inadequate time to prepare its
pleadings.
ARGUMENT

Oklahoma did not seek to participate in this matter before the Licensing Board. It
neither petitioned for intervention, pursuant to 10 C.F.R. § 2.714, nor sought participation
as an interested state, pursuant to 10 C.F.R. § 2.715(c). Therefore, for the reasons set
forth below, Oklahoma is not entitled to seek Commission review of the Licensing Board’s

decision.

4 See Settlement Agreement at 3-5 (attached to Memorandum (November 13, 1995)).

5 Joint Motion for Approval of Settlement Agreement, August 24, 1995.



The Commission’s regulations provide that representatives of an interested state be
afforded a reasonable opportunity to participate in a proceeding and introduce evidence,
interrogate witnesses and advise the Commission. 10 C.F.R. § 2.715(c). That subsection
further provides that: "Such participants may also file . . . petitions for review pursuant
to § 2.786." 1t is clear from the language of the section and Commission case law that an
entity must first be a participant in order to be permitted to file a petition for review as
permitted by the Regulations.

The Commission and the Appeal Board have held that in order to seek review of
a licensing board’s decision, pursuant to 10 C.F.R. § 2.786, an entity, even a
representative of a state, must have participated in the proceedings before the licensing
board. Long Island Lighting Company (Shoreham Nuclear Power Station, Unit 1),
CLI-91-8, 33 NRC 461, 468-69 (1991). See also Pacific Gas and Electric Co., (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-583, 11 NRC 447, 448-49 (1980).
As the Appeal Board stated in Diablo Canyon, "[A]n administrative hearing would be a
meaningless charade if those with ample opportunity to participate were allowed to stand
idly by and then, nevertheless, demand a replay when they do not like the result.” Diablo
Canyon, ALAB-583, 11 NRC at 448. Just as the governor of California in Diablo Canyon
had no right to appeal from a decision in a proceeding in which he did not participate,
Oklahoma has no right to petition for review in this case. Id. Consequently, Oklahoma
may not participate as a party or as an "interested state" by petitioning for review of the

Licensing Board’s action in this matter.



If the Commission accepts review of the Licensing Board’s decision, as requested
by NACE and the Cherokee Nation, Oklahoma may, in the Commission’s discretion,
participate by filing a brief amicus curiae, pursuant to 10 C.F.R. § 2.714(d). A motion
for leave to file a brief amicus curiae, identifying, inter alia, Oklahoma’s interest, must
be submitted, and the brief filed within the time allowed to the party whose position
Oklahoma is supporting, or as ordered by the Commission.

CONCLUSION

The State of Oklahoma did not participate in the proceedings before the licensing
board. It, therefore, is not entitled to petition for review of the Licensing Board’s decision
to approve the settlement agreement between the Staff and SFC. For the foregoing
reasons, the State of Oklahoma’s petition should be dismissed.

Respectfully submi

VA

Susan L. Uttal
Counsel for NRC Staff
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Dated at Rockville, Maryland
this 28th day of November 1995
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