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MEMORANDUM AND ORDER

On June 29, 1995, the Commission granted the NRC staff's

petition for interlocutory review of an Atomic Safety and

Licensing Board order issued on April 18, 1995. LBP-95-5, 41 NRC

253. That order imposed a protective order, the terms of which

were unobjectionable to all parties, except for paragraph 7.

Paragraph 7 restricts the NRC staff from referring confidential

information obtained through discovery to other NRC offices

without first obtaining Board approval. The NRC staff opposes

paragraph 7 on the ground that a requirement for prior Board

approval interferes with NRC investigatory and enforcement

activities. The staff asks the Commission to reverse the Board's

order with respect to paragraph 7. The licensee, Sequoyah Fuels

'This decision was made by Chairman Jackson under delegated
authority, as authorized by NRC Reorganization Plan No. I of
1980, after consultation with Commissioner Rogers. Commissioner
Rogers has stated his agreement with this decision.
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Corporation (SFC), and its parent General Atomics (GA), support

the Board's decision. 2

The proceeding is currently being held in abeyance pending

settlement negotiations between the NRC staff and GA. The Board

recently approved a settlement agreement between the NRC staff

and SFC. LBP-95-18, 42 NRC (Oct. 26, 1995) (Petition for

Review Pending). Some discovery already has taken place and more

likely will ensue should the proceeding resume. Therefore,

despite the delay in the proceeding and despite GA's suggestion

that issuance of a decision with the Commission not at "full

strength" (see note 1, supra) would be "imprudent," the

Commission believes this matter should be resolved now. 3

For the reasons stated below, the Commission reverses LBP-

95-5 with respect to paragraph 7 of the protective order and

vacates paragraph 7. In addition, the Commission directs the

Board to enter a new paragraph 7 in accordance with this opinion.

Background

This proceeding stems from an NRC staff enforcement order

holding SFC and GA jointly and severally liable for providing

financial assurance for the decontamination and decommissioning

of SFC's facility near Gore, Oklahoma. See 58 Fed. Reg. 55,087

(Oct. 25, 1993). The present controversy began after initial

2 Native Americans for a Clean Environment, and the Cherokee
Nation are also parties to this proceeding. They did not
participate in this appeal.

3 See GA's Answer to NRC Staff's Brief in support of Partial
Reversal of LBP-95-05, at 4 (July 28, 1995).
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discovery requests were filed by the NRC staff, SFC and GA.

These parties attempted to reach an agreement on the terms of a

protective order proposed by SFC to control access to its

confidential documents requested in discovery, but these attempts

failed. As a result, SFC filed before the Licensing Board a

motion under 10 C.F.R. §2.740(c) requesting that the Board

approve a protective order to control the disclosure and use of

confidential discovery material obtained by staff. GA joined in

this motion seeking the same restrictions for its confidential

documents.

Because the NRC staff agreed that a document-by-document

review to determine if a document may be considered exempt from

public disclosure would significantly delay discovery, see 10

C.F.R. § 2.790(b), it agreed to the concept of a protective

order. However, the NRC staff, SFC and GA could not agree on

language for the order's paragraph 7. The Licensing Board

ultimately imposed essentially the version of paragraph 7

proposed by SFC and GA. 4

The version of paragraph 7 acceptable to SFC/GA and the one

entered by the Licensing Board, states:

7. Nothing in this Protective Order shall prevent NRC Staff
authorized to receive Protected Discovery Material from
using such material as is appropriate in the legitimate
exercise of their respective duties, provided that they
shall not disclose such materials to any individual not

4 Judges Gleason and Kline ruled in favor of imposing the
protective order, including the current version of paragraph 7.
Judge Bollwerk dissented with respect to paragraph 7, but
otherwise concurred in the majority's decision.
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authorized to receive material under this Protective Order
without first obtaining the approval of the Licensing Board.

41 NRC at 269. The NRC staff proposal, supported by Native

Americans for a Clean Environment and the Cherokee Nation but

rejected by the Board, states:

7. Nothing in this Protective Order shall prevent NRC
staff authorized to receive Protected Discovery
Material from disclosing such to the NRC Executive
Director for Operations, the NRC Director of the Office
of Investigations, or the NRC Inspector General, or
their staff, but such NRC staff shall inform each of
the foregoing to whom Protected Discovery Material is
disclosed that the material was obtained from documents
covered by this Protective Order. Notwithstanding any
other provision contained in this Protective Order, the
NRC Executive Director for Operations, or the NRC
Inspector General, or their staff may use or receive
such Protected Discovery Materials as is appropriate in
the legitimate exercise of their respective duties.

41 NRC at 255-56.

The principal difference between the two proposals is that

the SFC/GA version requires the staff to seek prior Board

approval before it may refer confidential information, even

information that it believes evidences wrongdoing, to NRC

investigative or enforcement offices. The staff's version of

paragraph 7 would permit "in-house" referral to other NRC

offices, including the Office of the Inspector General (OIG), the

Office of Investigations (01) and the Office of the Executive

Director for Operations (EDO) "as is appropriate in the

legitimate exercise of their respective duties."

The Board imposed the SFC/GA version on the ground that SFC

and GA had adequately substantiated the need for protection from

inadvertent releases by demonstrating that some discoverable
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financial and commercial documents are legitimately confidential

or privileged information. The Board noted that on a showing of

good cause it had the authority "to issue orders to protect

against discovery disclosures of a party's trade secrets,

confidential research, development, or commercial information or

to require that disclosures of such information be made in a

designated way." 41 NRC at 258 (citing 10 C.F.R. § 2.740(c)).

The Board concluded that the staff is not exempt from section

2.740(c) and that pursuant to this section the Board is

authorized to restrict intra-office staff dissemination of

information where good cause for such restrictions is

demonstrated. In weighing the interests of the parties, the

Board found compelling the advantage to be gained by imposing the

blanket protective order to avoid the parties proceeding

"seriatim pursuant to the regulations governing the obtaining of

protected information, 10 C.F.R. §§ 2.740(c) and 2.790 ... (which

would] requir[e] the observance of good cause and other

procedural requirements of the regulations, [and] would consume

further argument and unnecessary time." 41 NRC at 264.

Under the Board order, if the staff believes information

should be referred to investigative or enforcement offices, the

staff is permitted to make an in camera, ex parte presentation to

the Board on why the matter should be referred. 41 NRC at 265.

The Board would then "rapidly" make a determination on whether to

permit the referral. 41 NRC at 257. Apparently the Board would

apply a "reasonableness" standard in making this determination.
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Id. If the Board deems the referral unreasonable, the matter

would be sent immediately to the Commission for resolution.

Judge Bollwerk dissented from the majority with respect to

paragraph 7. He expressed grave concern "with the Board's

incursion into a regulatory area in which it has no authority or

expertise." 41 NRC at 273. He would have modified paragraph 7

to delete any requirement of pre-clearance by the Board and

instead require that, if staff litigators determined that a

referral was necessary, the staff simultaneously with the

referral would inform the Commission, rather than the Board, of

its action. 41 NRC at 278.

Analysis

The central issue before the Commission is the appropriate

role, if any, of the Licensing Board in determining whether the

staff may refer confidential information obtained through

discovery to NRC investigatory offices. This issue raises a

number of complex and difficult questions that the Commission has

not previously faced. After careful consideration the Commission

concludes that the screening of investigatory information is not

an appropriate function of the Board. The circumstances of this

case warrant some protection to GA and SFC's documents, but not

the type of protection contemplated under the current version of

paragraph 7 of the protective order.

Protective orders are an important procedural device in

Commission adjudicatory practice. The Commission encourages the

Licensing Board to use protective orders to expedite discovery



7

and at the same time protect legitimate interests in

confidentiality. In this instance, parties on both sides of the

controversy seem to agree that without a protective order

discovery would be significantly delayed. Although the staff

contested the Board-imposed version of paragraph 7, it agreed to

the desirability of a protective order to avoid the burdens of

seriatim review. NRC Staff's Reply to General Atomics' Brief in

Support of Motion for a Protective Order at 7-8 (Jan. 6, 1995).

The Commission agrees that the imposition of a protective

order to avoid seriatim review is necessary and useful in the

circumstances of this case. The Commission does not agree,

however, that the protective order should establish the Licensing

Board as a screen between NRC staff and NRC investigatory

offices.

The Licensing Board performs the important task of judging

factual and legal disputes between parties, but it is not an

institution trained or experienced in assessing the investigatory

significance of raw evidence. Even in enforcement cases or in

instances where one party is accused of making a material false

statement or omission in its representations to the Board, the

Board is not required to consider the policy priorities inherent

in deciding whether and when to institute an investigation or

enforcement action.5 Yet the type of Board review contemplated

5 See Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit No. 1), CLI-82-31, 16 NRC 1236, 1239-40 (1982)
(alleged material false statement had an indirect relevance to
the Licensing Board proceeding, but 01 is not bound by the
suggestions of the Licensing Board regarding the course of
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by the current protective order puts the Board in exactly that

role by making it in effect an investigatory gate-keeper. The

Board may have to decide whether certain information should be

reviewed by NRC investigatory or enforcement offices, or whether

any investigation at all is appropriate. These inquiries may

have nothing at all to do with the matters at issue in the

adjudicatory controversy before the Board. They are functions

clearly delegated to the staff, not the Board. 6 As the

dissenting Licensing Board Judge stated, reviewing factual

information for its investigatory significance is an inquiry

"that a Board's experience and expertise make[] it ill-equipped

to make." 41 NRC at 275.

Not only is the gate-keeper role outside the Board's

traditional functions, it also seems unworkable in practical

terms, as demonstrated by the Board's own vagueness on how it

would exercise its review in this case. The Board referred only

to a general "reasonableness" standard. 41 NRC at 257, 265. If

"reasonableness" means a searching Board inquiry into the need

further investigation).

6 As part of its mission, the NRC is authorized to "make
such studies and investigations" and "obtain such information" as
is necessary to assist it in exercising its statutory authority.
Atomic Energy Act § 161(c); 42 U.S.C.A. § 2201(c). The
Commission has delegated to 01 the Commission's authority
pursuant to section 161(c) to conduct investigations into
allegations of wrongdoing of licensees, applicants, their
contractors or vendors. NRC Management Directive 9.8, chap.
0119-03; see also 10 C.F.R. § 1.36(a). And, by statute, the OIG
is given broad powers to investigate possible agency fraud, waste
and abuse. See Inspector General Act, 5 U.S.C. app. § 7(a); see
also 10 C.F.R. S§ 1.12(d).
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for an investigation or the relevance of certain information to

an investigation, the Commission cannot approve such a Board

role, for it is outside the Board's expertise and authority. If,

on the other hand, "reasonableness" means simply ensuring that

discovery documents contain the information the NRC staff says

they do, the Board role becomes so minimal as to offer

meaningless "protection" to GA and SFC. The Commission, in

short, is unwilling to approve a vague reasonableness review that

either establishes a meaningless procedural step or poses the

risk of unnecessarily entangling the Board in investigatory

matters that are clearly outside of the scope of its

responsibilities.

The Board incorrectly relied on 10 C.F.R § 2.740 to give it

authority to conduct the type of review contemplated under the

protective order. This regulation is procedural and may not be

read to enlarge the Licensing Board's authority into areas that

the Commission has clearly assigned to other offices. As the

Licensing Board itself recognized, it could not exercise its

"protective order" powers to prohibit the staff from referring to

other staff offices information obtained through discovery that

has immediate public health and safety implications. 41 NRC at

264. The Commission concludes that the same is true of

investigatory or enforcement information.

While GA's brief suggests in elliptical fashion that as a

matter of law the NRC staff might be barred from referring

documents obtained through discovery to NRC investigatory or
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enforcement offices, this case at bottom involves no such claim.

The protective order, for example, does not even apply to non-

confidential documents, so there is no restriction whatever on

their dissemination. Moreover, the order explicitly permits

intra-staff referral of confidential material, albeit with prior

approval from the Board. The Board and GA cite various judicial

cases on protective orders, but none bars an agency receiving

discovery documents in its own adjudicatory proceeding from

referring them to its investigative offices. See LBP-95-5, 41

NRC at 263-64; GA's Answer to NRC Staff's Brief in Support of

Partial Reversal of LBP-95-5 (July 28, 1995), at 7-9. At most

these cases stand for the proposition that a corporation's

interest in confidentiality may provide good cause for

restricting agency-wide dissemination of discovery material. See

e.g., Harris v. Amoco Production Co., 768 F.2d 669, 684-85 (5th

Cir. 1985). The cases certainly do not require the Board-review

device created by paragraph 7.

Although the Commission does not approve the Board's version

of paragraph 7, the Commission agrees with the Board that GA and

SFC have demonstrated a legitimate, significant interest in

protecting their confidential documents. Thus, the question

remaining is what device is appropriate to protect the interest

of GA and SFC. The Commission fails to see why the Board's

review of a staff referral is essential to protect the

confidentiality of GA's and SFC's business documents. Indeed,

upon analysis, such review provides very little protection of
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confidentiality. Under the current protective order the NRC

staff must determine that a document contains evidence of

possible wrongdoing and then seek the Board's approval for a

referral. The Board must then approve or disapprove the staff's

reasons for the referral before any documents are transferred.

Virtually all the staff requests presumably would be approved. 7

Once the Board gives its approval the current paragraph 7

provides no limits on further dissemination within the staff.

Because the current paragraph 7 is deficient, the Commission

imposes a substitute provision that eliminates any pre-screening

by the Board and, in the Commission's view, provides more

protection than what now exists. The new paragraph 7 shall

provide:

1) The NRC litigation staff is to refer confidential
documents to staff investigatory or enforcement
offices, not involved in the litigation, only after it
has made a threshold determination that the documents
reasonably contain evidence of possible wrongdoing.

2) Once referred, further dissemination within the NRC
staff will be limited to a "need to know" basis.

3) Upon any referral the staff will inform the Board in
writing, in camera and ex parte, that a referral was
necessary and that the referral is consistent with the
restrictions contained in paragraph 7.

The Licensing Board is free to consider motions to modify

the protective order. As the Board has already stated in this

7 A Board finding against referral seems highly unlikely.
As Judge Bollwerk stated "any instance that [the Board] would
withhold information would probably be information that is so far
off track that [it is] hard to believe the staff would ... be
interested in turning [it] over to 01 anyway." Transcript of
Oral Argument on the Terms of Protective Order at 13 (Jan. 27,
1995).
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case, "[i]n the event that the parties desire to pursue

additional discussions regarding the provisions of this order,

they are of course free to do so." 41 NRC at 266.

Conclusion

For these reasons the Commission REVERSES LBP-95-5 with

respect to paragraph 7 of the protective order and vacates

paragraph 7. The Commission directs the Board to enter a new

paragraph 7 in accordance with this opinion.

IT IS SO ORDERED.

_. REGj/_ For the Commission

Secretary of the Commission

Dated at Rockville, Maryland,
this / day of December, 1995.
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