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NRC STAFF’S SUPPLEMENTAL PLEADING  
REGARDING THE SANTEE SIOUX NATION REPORT 

 
 

INTRODUCTION 

Pursuant to the Atomic Safety and Licensing Board (“Board”) Memorandum and Order 

dated March 22, 2013,1

 

 the NRC Staff hereby files its supplemental pleading regarding the 

impact of the Santee Sioux Nation’s field survey report (“SSN Report”) on the Staff’s arguments 

concerning standing of the Oglala Sioux Tribe (“OST” or “Tribe”) and the Consolidated 

Petitioners (“CP”) and admissibility of their respective Contentions 1 and D.    

BACKGROUND 

On January 29, 2013, the OST and CP filed petitions to intervene in this proceeding.2  

On February 25, the Staff filed responses to each of those petitions.3

                                                           
1 Memorandum and Order (Establishing Schedule for Additional Pleadings to Address Information in 
Recent Tribal Cultural Resources Survey Report) at 3 (March 22, 2013) (“March 22 Order”). 

  In its responses, the Staff 

indicated that, as part of the NRC’s Section 106 consultation process, two Native American 

tribes had performed field surveys for cultural resources at the Marsland Expansion Area 

 
2 Petition to Intervene and Request for Hearing of the Oglala Sioux Tribe (Jan. 29, 2013) (“OST Petition”); 
Consolidated Request for Hearing and Petition for Leave to Intervene (Jan. 29, 2013) (“CP Petition”). 
 
3 NRC Staff Response to the Oglala Sioux Tribe’s Request for Hearing and Petition to Intervene (Feb. 25, 
2013)(“Staff Response to OST Petition”); NRC Staff Response to the Request for Hearing and Petition to 
Intervene by Consolidated Petitioners (Feb. 25, 2013) (“Staff Response to CP Petition”). 
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(“MEA”) site in November-December 2012, and that the Staff was awaiting reports from the 

tribes on the results of the surveys.4  On March 15, 2013, the Board issued a Memorandum and 

Order requesting additional information about the SSN Report.5  On March 20, 2013, the Staff 

filed a response to the March 15 Order stating that it had received the SSN Report on March 5, 

2013; that a non-public version of the report had been placed in the Agencywide Documents 

Access and Management System (“ADAMS”); and that the tribes had identified nine sites and 

two items of interest during their survey of the MEA site.6  The Staff also indicated that it was 

preparing a redacted version of the report to be made publicly available in ADAMS after 

hardcopies of the full, non-public version were sent to consulting tribes.7

In its March 22 Order, the Board outlined a schedule for supplemental pleadings to 

discuss the impact of the SSN Report on the Staff and Applicant’s Responses to the CP and 

OST petitions.

 

8  Specifically, the Board provided an opportunity for the Staff and Applicant to 

describe the impact of the SSN Report on “the assertions made in the February 25 [Crow Butte 

Resources] and staff answers regarding the standing of the OST and CP and/or the admission 

of those petitioners’ respective contentions 1 and D.”9

 

 

                                                           
4 Staff Response to OST Petition at 4-5.  The two tribes were the Santee Sioux Nation and the Crow Tribe 
of Montana.  SSN Report at 1.  As noted in the Staff’s responses to the OST Petition, invitations to 
perform field surveys were sent to 21 tribes, including the OST.  Id. at 5.   
 
5 Memorandum and Order (Requesting Additional Information) (Mar. 15, 2013) (“March 15 Order”).  The 
Board asked the Staff if it had received the reports and, if so, what the reports said about the presence of 
Native American cultural resources at the MEA site.  Id. at 2. 
 
6 NRC Staff Response to Board Order Requesting Additional Information at 1-2 (Mar. 20, 2013). 
 
7 Id. at 2.  On April 3, 2013, the Staff notified the Board, the OST, the CP, and the Applicant that the public 
version of the report was available in ADAMS.  Letter to the Board from Marcia Simon, Counsel for NRC 
Staff (April 3, 2013). 
 
8 March 22 Order at 3. 
 
9 Id. 
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DISCUSSION 

The Staff’s views on the impact of the SSN Report on standing, and on admissibility of 

OST Contention 1 and CP Contention D are discussed below. 

I. Standing 

A. Oglala Sioux Tribe 

Because the SSN Report identifies some cultural resources of interest to Native 

American tribes at the MEA site, the Staff’s argument in its response to the OST Petition 

distinguishing this proceeding from the Crow Butte license renewal and Powertech proceedings 

on the basis of the absence of Native American cultural resources no longer applies.10  

Nevertheless, this case is still distinguishable from the Crow Butte license renewal and 

Powertech proceedings because the boards in both of those proceedings relied on the relaxed 

standard for standing based on procedural harm (i.e., lack of consultation) in deciding to grant 

standing.11  The SSN Report has no effect on the Staff’s argument that there is no procedural 

harm here because the Staff had already begun consultation prior to the OST’s submission of 

its petition.12

In its response to the OST Petition, the Staff recognized that the MEA site lies within the 

Tribe’s aboriginal lands and that the OST has an interest in protecting cultural resources of 

interest to the Tribe that are present at the MEA site.

  Indeed, the SSN Report is a product of the Staff’s Section 106 consultation efforts.   

13

                                                           
10 Staff Response to OST Petition at 12. 

  The Staff also recognized that the 

discovery of cultural resources of interest to the Tribe at the MEA site could potentially support a 

 
11 Staff Response to OST Petition at 13-14, citing Crow Butte Resources, Inc. (In Situ Leach Facility, 
Crawford, Nebraska), LBP-08-24, 68 NRC 691,714-15 (2008), aff’d, CLI-09-9, 69 NRC 331 (2009) (“Crow 
Butte LR”); Powertech (USA), Inc. (Dewey-Burdock In Situ Uranium Recovery Facility), LBP-10-16, 
72 NRC 361, 393 (2010).   
 
12 Staff Response to OST Petition at 15.   
 
13 Id. at 11.   
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claim of standing in the future.14  The Staff acknowledges that the sites identified in the SSN 

Report are likely of interest to the OST.  But, as the Staff noted previously, the Tribe also has 

the burden of demonstrating a concrete and particularized injury to that interest that is “actual 

and imminent.”15  Because the burden of demonstrating standing continues to rest with the 

petitioner,16

B. Consolidated Petitioners 

 the impact of the SSN Report on standing ultimately rests on whether the OST can 

demonstrate how the report supports a finding of injury under that standard.   

 
The CP include three individuals (Antonia Loretta Afraid-of-Bear Cook, Bruce McIntosh, 

and Debra White Plume) and two organizations (Western Nebraska Resources Council 

(“WNRC”) and Aligning for Responsible Mining (“ARM”)).  In the CP Petition, only Ms. Afraid-of-

Bear Cook asserted standing based on cultural resources, stating that as a member of the 

Oglala Sioux Tribe, she has a vested interest in traditional cultural properties that may exist at 

the MEA site.17  The information in the SSN Report does not change the Staff’s position with 

regard to Ms. Afraid of Bear Cook’s standing.  As stated in the Staff Response to the CP 

Petition, Ms. Afraid of Bear Cook did not assert an injury to any cultural resources in her 

declaration supporting standing.18

                                                           
14 Id. 

  The fact that cultural resources that may be of interest to the 

OST have been identified does not affect the Staff’s argument that Ms. Afraid-of-Bear Cook 

failed to demonstrate this aspect of her standing.  Because Ms. Afraid-of-Bear Cook asserted an 

interest in traditional cultural resources that “may exist within the [MEA],” she could have 

explained how that interest would have been injured regardless of the existence of the SSN 

 
15 Id. at 11-12, 13. 
 
16 PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant), CLI-10-7, 71 NRC 133, 139 (2010); see also 
Shieldalloy Metallurgical Corp. (Cambridge, Ohio Facility), CLI-99-12, 49 NRC 347, 353 (stating that the 
Commission requires “detailed descriptions of the petitioner’s positions” on standing and contention 
admissibility). 
 
17 Staff Response to CP at 11. 
 
18 Id. at 13-14. 
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Report.  Therefore, the SSN Report has no impact on the Staff’s arguments concerning her 

standing. 

Mr. McIntosh, Ms. White Plume, WNRC, and ARM did not raise cultural resources as a 

basis for their standing in the CP Petition.19  Therefore, the SSN Report has no bearing on the 

Staff’s arguments with respect to their standing.  Similarly, the declarations in support of 

standing for WNRC and ARM did not identify protection of cultural resources as organizational 

interests.20

II. Impact on Admissibility of Contentions 1 and D 

  Therefore, the SSN Report does not affect the Staff’s arguments on organizational 

standing.  Finally, because the SSN Report has no bearing on Ms. Afraid-of-Bear Cook’s 

standing, as explained above and in the Staff Response to the CP Petition, it likewise has no 

effect on representational standing for WNRC or ARM. 

The SSN Report is a product of the NRC Staff’s Section 106 consultation process.21  In 

November-December 2012, in response to the NRC Staff’s invitation to 21 tribes to conduct field 

surveys as part of that process, tribal monitors from the Santee Sioux Nation and the Crow 

Tribe of Montana conducted a field survey for traditional cultural properties (“TCP”) that 

identified nine sites and two items of interest to Native American tribes at the MEA site.22

                                                           
19 See Declarations of Bruce McIntosh (individually), Debra White Plume, Bruce McIntosh (on behalf of 
WNRC), and David Frankel (on behalf of ARM), which were submitted with the CP Petition.   

  The 

 
20 As noted in the Staff Response to the CP Petition, Mr. Frankel’s declaration on behalf of ARM asserted 
an interest in protecting the “lands, natural resources, economic prosperity and the health, safety and 
welfare of the Oglala.”  Staff Response to CP Petition at 17.  However, he did not specify an interest in 
protecting cultural resources.  In any event, this statement represents only a broad, unparticularized 
interest shared with many others, rather than an injury to ARM’s own organizational interests.  See id. at 
17-18. 
 
21 See, e.g., Staff Response to OST Petition at 4-5 (discussing the Staff’s Section 106 consultation efforts 
for the MEA). 
 
22 SSN Report at 2. 
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report concluded that the two tribes “recognized no significance for the National Register of 

Historic Places, for any and all of the findings” during the survey.23

The Staff believes that it is inappropriate to view the SSN Report as support for 

Contentions 1 and D because the report is a product of the Section 106 consultation process.  

Under 10 C.F.R. § 51.45(c), an applicant must provide information, including information on 

cultural resources, “to aid the Commission in its development of an independent [NEPA] 

analysis.”  The regulation does not require an applicant to be the sole source of such 

information.  In the case of cultural and historic resources, including traditional cultural 

properties of interest to Native American tribes, not only does the Section 106 process provide 

another avenue for the Staff to obtain information, but the NHPA requires the Staff to obtain 

information from sources other than an applicant.  Indeed, the Section 106 process is crucial 

because tribes may have unique knowledge and expertise in identifying cultural and historic 

resources of interest to them, particularly TCP.   

   

Here, two tribes used their expertise to perform a survey for TCP and identified several 

sites and items of interest.  The tribes also concluded that none of the identified sites were 

significant in terms of eligibility for the National Register of Historic Places.  This effort was part 

of the Section 106 process, not part of the Applicant’s preparation of the license amendment 

application.  The ultimate burden for complying with NEPA and the NHPA rests with the Staff.24  

Under the NHPA, the Staff must identify historic properties and evaluate the historical 

significance of those properties.25

                                                           
23 SSN Report at 6. 

  Because the SSN Report is a product of the Section 106 

process, any contentions relying on information in the SSN Report would not be ripe until the 

 

24 Crow Butte Resources, Inc. (North Trend Expansion Project), CLI-09-12, 69 NRC 535, 566 (2009) 
(“Crow Butte North Trend”). 
 
25 36 C.F.R. §§ 800.4(b) and (c). 
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Staff completes its analysis.26  At that time, any person who takes issue with the Staff’s analysis 

may submit contentions pursuant to 10 C.F.R. § 2.309(f)(2).27

Moreover, the SSN Report does not change the Staff’s arguments addressing those 

portions of Contentions 1 and D that assert inadequacies in the Applicant’s analysis of cultural 

and historic resources. 

   

28  As discussed in the Staff Response to the OST Petition, Contention 1 

asserted two deficiencies in the Applicant’s Environmental Report.  The SSN Report does not 

impact the Staff’s arguments in response to those asserted deficiencies.29  In addressing 

several statements made by the OST Tribal Historic Preservation Officer (“THPO”), the Staff 

noted that the Applicant’s cultural resources survey had not identified any indigenous peoples’ 

sites or artifacts and that the THPO had not identified specific sites of interest to the OST that 

had been left out of the Applicant’s survey.30  The Staff also referred to the lack of indigenous 

peoples’ sites or artifacts in its response to the CP Petition.31  While the SSN Report identifies 

several Native American sites, the presence of these sites at the MEA does not mean that 

Contentions 1 and D raise genuine disputes with the Applicant.  The overarching claim in both 

of these contentions is that the application “lacks an adequate description of either the affected 

environment or the impacts of the project on [cultural resources].”32

                                                           
26 Crow Butte LR, CLI-09-9, 69 NRC at 349, 350-51. 

  Although the sites identified 

 
27 Id. at 351. 
 
28 Contentions 1 and D assert not only inadequacies in the description of the affected environment or the 
impacts of the project on cultural resources, but also assert failures to comply with the NHPA 
(Contentions 1 and D) and NUREG-1569 (Contention 1).  Staff Response to OST Petition at 18-19; Staff 
Response to CP Petition at 53-54.  In this pleading, the Staff’s discussion is limited to those portions of 
the contentions that assert inadequacies in the application.  The SSN Report has no impact on the Staff’s 
responses to the other issues raised in these contentions. 
 
29 See Staff Response to OST Petition at 18-20.   
 
30 Id. at 21.   
 
31 Staff Response to CP Petition at 51.   
 
32 OST Petition at 11, CP Petition at 69.   
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in the SSN Report were not identified or evaluated by the Applicant, the SSN Report states that 

those sites have now been identified and evaluated with respect to their significance.  Thus, 

even if the SSN Report is construed to support a claim that the application was deficient for 

failing to identify or evaluate those sites, that issue is now moot.   

Finally, the Staff notes that, as with standing, it remains a petitioner’s burden to 

demonstrate admissibility of its contentions (i.e., that the contentions meet the requirements of 

10 C.F.R. § 2.309(f)(1)(i)-(vi)).33

 

  Therefore, the OST and CP bear the burden of explaining how 

the SSN Report would affect the admissibility of Contentions 1 and D.   

CONCLUSION 

For the reasons stated above, the SSN Report does not alter the positions taken by the 

Staff in its response to the OST and CP with respect to standing and admissibility of 

Contentions 1 and D.   

        
 
Respectfully submitted, 
 
 
/Signed (electronically) by/ 
Marcia J. Simon 
Counsel for the NRC Staff 
U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
Mail Stop: O-15 D21 
Washington, D.C. 20555-0001 
(301) 415-1261 
Marcia.Simon@nrc.gov 
 
 

Dated at Rockville, Maryland 
This 10th day of April, 2013 

                                                           
33 Shieldalloy, CLI-99-12, 49 NRC at 353. 
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