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'STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL

ELIOT SPITZER Division OF PuBLIC ADVOCACY
foT Sp ’ ) ENVIRONMENTAL PROTECTION BUREAY

Attorney General
-January 20, 2004

HAND DELIVERY

Hon Charles E. Diamond
Clerk of the Court

Supreme Court Albany County
16 Eagle Street

Albany, New York 12207

Attn: Maureen Hartman
Special Term Clerk
Fax: (518) 487-5020

Re:  Entergy Nuclear Indian Point 2 LLC, et al., v. NYSDEC, et al.,
Index No. 6747-03: Mirant Bowline LLC v. NYSDEC, et al
Index No. 6749-03 '

Dear Ms. Hartman:

e
Enclosed for filing please find State respondents’ Notice of Motion to Consolidate and
Dismiss the above-referenced petitions, supporting affidavits of William G. Little and Betty Ann
Hughes, and a Memorandum of Law in Support.

As explained in the papers, State respondents seek to consolidate the petitions because
they involve the same factual and legal issues, the same parties and challenge the same FEIS.
We also request that the cases be heard by Justice: Thomas Keegan, as they are related to the
Brodsky v. Crotty Artice 78 proceeding pending before him, and challenge the FEIS issued
pursuant to his May 14, 2003 Order in that case. '

While the Notice of Motion indicates that the motion is returnable on January 30, 2004, 1
understand that counsel for petitioners in both cases will be seeking an additional 2 weeks to
respond to the State respondents’ motion. In addition, I understand that Riverkeeper and Mr.
Brodsky may seek to intervene in the proceedings as well.

cecyf 037 ' D503

The Capitol, Albany, NY 12224 @ (518) 474-8096 ® Fax (518) 473-2534




Please contact the undersigned should the Court has any questions regarding this motion.
Respectfully submitted,

%ém BURIANEK &7,,2,%%”

Assistant Attorney Gen
(518) 486-7398
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

In the Matter of the Application of

ENTERGY NUCLEAR INDIAN PQINT 2, LLC, and
ENTERGY NUCLEAR INDIAN POINT 3, LLC, as
respective owners of Indian Point 2 and Indian Point 3, and
Jjoint applicants for the Indian Point SPDES permit renewal,

Petitioner-Plaintiffs,

For a judgment pursuant to Article 78 of the Civil Practice
Law and Rules, :

- against -

THE NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION and ERIN CROTTY,
as Commussioner, New York State Department of
Environmental Conservation,

Respondent-Defendants,

MIRANT BOWLINE, LLC, as owner of Bowline Point 1 and
2 and applicant for the Bowline SPDES permit renewal,
DYNEGY ROSETON, LLC, as operator of Roseton | and 2,
and DYNEGY NORTHEAST GENERATION, INC,, as
applicant for the Roseton SPDES permit renewal,

Respondent-Defendants.

A

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

In the Matter of the Application of
MIRANT BOWLINE, LLC

Petitioner-Plaintiffs,

For a judgment pursuant to Article 78 of the Civil Practice
Law and Rules,

- against -

THE NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION and ERIN CROTTY,
as Commissioner, New York State Department of ’
Environmental Conservation,

Respondent-Defendants,

ENTERGY NUCLEAR INDIAN POINT 2, LLC; ENTERGY
NUCLEAR INDIAN POINT 3, LLC; DYNEGY ROSETON,
LLC, and DYNEGY NORTHEAST GENERATION, INC.,

Respondent-Defendants.

X
A

NOTICE OF MOTION TO
CONSOLIDATE AND

DISMISS THE PETITION.

Index No. 6747/03

Index No. 6749-03



-

PLEASE TAKE NOTICE that upon the Verified Peﬁtipns in the above referenced
proceedings (with exhibits), upon the affidavits Qf New York State Department of Enviionmental
Conservation Associate Attorney William G. Littlé (with exhibits) and Environmental Analyst 3
Betty Ann Hughes, and the accompanying Memorandum of Law in Support of Motion to
Consolidate and Dismiss, Respondent-defendants New York State Department of Environmental
Conservation and Erin Crott&, Commissioner (*“State respondents" or “DEC"") will make a
motion returnable at the Albany County Courthouse, Albany, New York on January 30, 2004 at
9:30 A.M. or as soon thereafter as Counsel may be heard, for an order consolidating the petitions,
relating the matter to another currently pending before the Honorable Thomas J. Keegan, J.S.C.,
Brodsky v. Crotty, Index No. 7136-02, and dismissing the petitions in each case with prejudice
for lack of subject inatter jurisdiction under CPLR § 7801(1), as the DEC has taken no final
agency action regarding the Entergy or Mirant permit applications.

In the event that the Court denies State respéndent’s motion, we respectfully request that
the Couft allow respondents 30 days after Nétice of Entry of such decision to submit an answer,

return and appropriate supportive documents.

Dated: Albany, New York
January 19, 2004
ELIOT SPITZER
Attorney General
Counsel for State Respondents -
The Capitol -
Albany, New York 12224
Y~ <

OSA 4 BURIANER—
Assistant Attorney General
(518) 486-7398



TO:

Elise M. Zolie, Esq.

Robert Brennan, Esq.

James Rehnquist, Esq. -

Goodwin Procter LLP /
Counsel for Respondents Entergy

Exchange Place

Boston, Massachusetts 02109

David Rieser, Esq.

Counsel for Petitioner/Respondent Mirant Bowline LLC
McGuire Woods LLP

150 North Michigan Avenue

Chicago, Illinois 60601

Philip Goldstein, Esq.

Counsel for Peutloner/Respondent Mirant Bowline LLC
McGuire Woods LLP

Park Avenue Tower

65 East 55" Street, 31* Floor

New York, New York 10022

Morgan E. Parke, Esq.

Couch White LLP '

Counsel for Petitioner/Respondent Mirant Bowline LLC
- 540 Broadway

P.O. box 22222

Albany, New York 12201-2222

Robert Alessi, Esq.

.LeBoeuf Lamb Greene and MacRea LLP
Counsel for Respondent Dynegy Roseton LLC
99 Washington Avenue
Albany, New York 12210
£(518)431-8272




SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

In the Matter of the Application of

ENTERGY NUCLEAR INDIAN POINT 2, LLC, and
ENTERGY NUCLEAR INDIAN POINT 3, LLC, as
respective owners of Indian Point 2 and Indian Point 3, and
joint applicants for the Indian Point SPDES permit renewal,

Petitioner-Plaintiffs,

For a judgment pursﬁant to Article 78 of the Civil Practice
Law and Rules,

- against - AFFIRMATION

THE NEW YORK STATE DEPARTMENT OF Index No. 6747/03
ENVIRONMENTAL CONSERVATION and ERIN CROTTY,

- as Commissioner, New York State Department of

Environmental Conservation,

Respondent-Defendants,

MIRANT BOWLINE, LLC, as owner of Bowline Point 1 and
2 and applicant for the Bowline SPDES permit renewal,
DYNEGY ROSETON, LLC, as operator of Roseton 1 and 2,
and DYNEGY NORTHEAST GENERATION, INC., as
applicant for the Roseton SPDES permit renewal,

Respondent-Defendants.

X
STATE OF NEW YORK ) |
' . SS:
COUNTY OF ALBANY )
WILLIAM G. LITTLE, an attorney duly admitted to practice in the State of New York
hereby affirms: '

1. Tam employed as an Associate Attorney by the New York State Department of

Environmental Conservation (Department or DEC). Since May 1998 I have assisted and
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provided legal bounsel to Department StafY in the matter of the renewal of the State Pollutant
Discharge Elimination System (SPDES) permits for electric power generating facilities on the
Hudson River known as Indian Point Units 1, 2 and 3, Roseton, and Bowline Units 1 and 2.
Accordingly, I am familiar with the Department’s case and the record in this case. I make this
Affidavit in support of the State’s Motion to Consolidate and Dismiss the Petitions because the
administrative process with respect to the In&ian Point Urﬁts 2 and 3 SPDES permit application
is ongoing. The Department has taken no final égency action on the Indian Point application
which would provide Article 78 juﬁédiction. At best, the Entergy petition is premature, and
should be dismissed. Any and all of the issues raised in the petition are, in the first instance,
issues to be resolved in the Department’s administrative hearing process. o

2. It is apparent from face of this petition, as well as the text, and comparison with
companion petitions entitled Mirant Bowline LLC v. NYSDEC, Index No. 6749-03, and Dynegy
v. NYSDEC, Index No. 6738-03, that the named Hudson River electric genqaﬁon facility
owners are attempting to disrupt the SPDES permit processes to which they are subject. A
simple review of the three petitions discloses a concerted effort by the facilities to complicate the
administrative process and to introduce further delay with regard to tﬁe imposition of SPDES
permits with more restrictive permit conditions for their use of Hudson River water for faﬁility
cooling. In the case of Entergy’s Indian Point Units 2 and 3, the draft permit proposed on
November 12, 2003 would impose substantial regulatory and operational impacts on that facility
in order to mitigate impacts to the Hudson River ecosystem that have been under scrutiny for the

. past 30 years.
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Background.
3. As this Court is aware, the Department’s June 25, 2003 Final Environmental Impact

Statement (“FEIS™) was issued in response to and in compliance with this Court’s May 14, 2003,
Order, which required that DEC issue the FEIS by July 1, 2003, and to issue a draft SPDES
permit for the Entergy Indian Point Units 2 and 3 by November 14, 2003. See Exhibit 1, May 14,
2003 Order; Exhibit 2, July 1, 2003 letter from Lisa M. Burianek to Hon. Thomas Keegan.

4. The Draft SPDES permit for Entergy Indian Point Units 2 and 3 was issued on
November 12, 2003. See Exhibit 3, Novefnber 12, 2003 Letter from Lisa M. Burianek té
Honorable Thoxﬂas Keegan (including the draft SPDES permit and supporting materials).

5. Since the draft SPDES permit was issued on November 12, 2003, DEC has been
managing the public comment and administrative process which will lead to DEC issuing a final
SPDES permit for Indian Point Units 2 and 3. As provided in the November 12, 2003
Environmental Notice Bulletin publication of the draft permit, DEC is presently qonducting a 90-
day public comment period, which ends on February 6, 2004. See Exhibit 3, NYSDEC
Environmental Notice Bulletin. DEC has set public 1cgislative hearings for 2 p.m. and 7 p.m. oﬁ
both January 28 and 29, 2004, at the Esplanade Hotel at 95 South Broadway, in the city of White
Plains, Westchester County, New York. In anticipation of a probable adjudicatory hearing, DEC
has scheduled an issues conference at the same location at 10 a.m. on March 3, 4 and 5, 2003.
After the issues conference the presiding administrative law judge (ALJ) will issue a decision
regarding whether adjudicable issues have been raised by parties to the préceeding. In my
| experience as a staff attomney in similar proceedings, I submit that it is likely that the Entergy

Indian Point draft permit will change as a result of the administrative process, which could
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necessitate further environmental review. Depending on issues raised by parties to the
administrative hearing, it is possible that a supplemental environmental review could be required.
6. Piecemeal review of components of the DEC permit application review process, such
as the FEIS, does not present either a fully-formed record or reflect an administrative decision
which causes actual injury to petitioners. As discussed below, DEC is at a pivotal mid-point its
administrative process for Indian Point, and poised to begin public involvement in that process.
Allowing this t}"pe of s:u'ategic litigation on issues,'akin to “cherry-picking,” eliminates DEC’s
ability to review applications in an orderly and consistent manner. This creatés uncertainty for
the Department, an applicant, and those who would oppose a particular project. It also
guarantees delays in an already detailed and time-consuming administratiye process. From the
Court’s perspective, it is apparent that litigation prior to a final agency action on a permit
application ensures multiple cases involving a single matter which will needlessly clog the

already burgeoning court dockets.

The Draft SPDES Permit for Indian Point Units 2 and 3

7. As explained in the draft SPDES permit, DEC staff determined that closed-cycle -
cooling is the “best technology available” (BTA) to minimize the environmental impacts of the
Indian Point facility to the Hudson River and the fish species in ihe River. See Exhibit 3, Indian
Point Draft SPDES Permit. The draft permit acknowledges that implementation of a permit
requiring a closed cycle cooling system at the Indian Point facility will require certain additional
pre-design and ehgineen’ng design steps to be taken by the apj)licant before the construction may

commence. Accordingly, the draft permit incorporates a schedule for implementation, the terms
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of which will likely be the subject of an involved.administrative hearing and adjudicatory process
before a.DEC ALJ. | |

8. Currently, the terms of the draft permit provide that within one year of the issuance of -
the final permit, Entergy must submit a pre-design engineering report, followed in twelve months
by a more detailed engineering report addressing all construction issues for conversion of Units
2 and 3 to closed-cycle cooling. See Exhibit 3, Indian Point Draft SPDES Permit, Special |
Condition 28. Of equal importance, Entergy must also conduct studies within the first two years
of the permit term to determine whether thermal discharges from the Indian Point facility comply
with State water quality criteria. See Exhibit 3, Indfan Point Draft SPDES Permit, Special
Condition 7.

9. Interim mitigation measures proposed in the draft SPDES penﬁit to address
environmental impacts pending Entergy’s implementation of a closed cycie cooling system
require immediate reductions of environmental impacts when the permit is issued. These interim
measures include: 42 unit outage days (unit shutdowns) between February 23 and August 23 of
each calendar year to reduce entrainment and impingement of fish and aquatic organisms,
seasonal reduction of cooling water intake flows, continued operation of fish impingement
" mitigation equipment, a fish monitoring program, and payment of $24 million annually to a
Hudson River Estuary Restoration escrow fund, with projects to be directed by DEC. See,
Exhibit 3, Indian Point Draft SPDES Permit, Special Condition 28.

10. As this Court is aware, Indian Point Units 2 and 3 cacﬁ hold United States Nuclear
Regulatory Commission (NRC) operating licenses that expire m 2013 and 2015, respectively.

The Department’s draft permit recognizes that physical or operational changes proposed to the
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Indian Point facility as a result of the permit will be subject to separate review by the NRC, to
determine whether the proposed facility changes meet NRC safety requirements. The BTA
conditions of the final permit may also generate a need for independent review by the Federal
Energy Regulatory Commission (“FERC”), which has separate jurisdiction over a natural gas
pipeline having a right of way across the Indian Point property. The draft permit also stipulates
that construction of a closed cycle cooling system is contingent upon Entergy receiving a license
extension from the NRC. Accordingly, the draft permit requires that Entergy submit a schedule
to DEC outlining its plans to obtain additional approvals from other govemnment agencies such as
the NRC and FERC to proceed with closed-cycle cooling. See Exhibit 3, Indian Point Draft
SPDES permit, Special Condition 28(a).

11. There is no final DEC action on the Indian Point permit application, therefore, there
is no Article 78 jurisdiction to review the FEIS, which is a necessary and important component of
DEC’s permit review. The remaining portion of this affidavit addresses \-rarious claims raised in
the Entergy petition, none of which negate or overcome this fundamental jurisdictional defect.

To that end, I address specific elements of DEC’s ongoing administrative review process.

DEC Appropriately Applied SEQRA in Making Its Positive Declaration.

12. The Entergy petition alleges that “[t}he HRSA did not require installation of cooling
towers at any of the Stations and did not contemplate their future construction.” Petition, p. 7.
Taken out of confext, this appears to assert that cooling towers were antithetical to operating
these Stations and always would be so. However, a simple review of the HRSA facilities’

regulatory history demonstrates that cooling towers, or closed-cycle cooling, were intended as
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mitiéative technology since the EPA’s 1975 NPDES permit.! The generation facilities opposed
imposition of the changes to their plants, and instead litigated to block them. By executing the
HRSA and subsequent Consent Orders, the Department éndOrsed and participated in a process
designed to bring about enhanced protection of aquatic organisms and reduce or eliminate fish |
mortalities due to impingement and entrainment, while employing interim mitigation measures
acceptable to other participating parties.

13. In light of the above history, the Departinent’s_ 1992 review of the SPDES permit
renewal applications for Units 2 and 3 appropriately resulted in a positive determination of
significance pursuant to § 8-0109 of the Environmental Conservation Law (“ECL"), also known
as the State Environmental Quality Review Act (SEQRA), and 6 NYCRR §617.7. The “positive
declaration” for Indiaﬁ Pints Units 2 and 3 means that an environmental impact statement would
be required to further identify and assess measures and alternatives to avoid, minimize or
mitigate environmental impacts from Indian Point and the other HRSA plants (Roseton and
Bowline). Regarding Indian Point, the goal of the Department was to consistently work toward
more stringent mitigation of operational impacts, rather than merely acquiesce to measures
maintaining status quo levels of mitigation. See Petition, p. 7.

14. Permit renewals are not automatié, and if a facility’s renewal application proposes a
material change to operations; DEC has the broad discretion to subject the permit application to
review as a “new” application under the Department’s Uniform Procedures Act (UPA)

regulations. ECL §70-0115(b); 6 NYCRR §621.13(e). While simple permit renewals for

' As the Petition notes, the USEPA’s 1975 permit required that each Station install
cooling towers to mitigate impingement and entrainment impacts. Petition, p. 6.
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unchanged- operations are generally Type 1 actions, which often do not warrant further review of
potential environmental impacts, substantive éhanges can provide grounds for DEC to subject the
permit application to a full SEQRA review. 6 NYCRR §617.7(c) (criteria for determining
significance).

15. The Petitioners are simply wrong to claim that SEQRA was not properly applied to
the Indian Point Units 2 and 3 1992 permit renewal application. Contrary to their claims, the
1992 rene;;val application was not a straightforward renewal. Specifically, the 1992 application,
submitted by petitioners’ predecessors in interest, did not provide continued assurances that
HRSA-imposed flow reductions would be maintained for the dmﬁon of the SPDES permit
term.> With respect to thermal discharges to the Hudson River, the application did not reflect
that a more thorough analysis was needed to determine whether thermal discharges were in
compliance with State water quality criteria now that provisions controlling thermal discharges in
the HRSA had expired. Upon information and belief, these significant changes served as the
basis for the 1992 positive declaration of significance. See 6 NYCRR §621.14(a). Therefore,

Department acted appropriately and within its discretion to treat the renewal application as a

modification of the permit.

? The 1992 SPDES Permit Renewal Application did not provide for seasonal intake flow
limitations in the manner provided by the HRSA (Petition, Exhibit 1, p. 6). Whereas the 1982
and 1987 permit renewals incorporated the HRSA flow limitations, by 1992 the HRSA had
expired. The 1992 Consent Order, at Table A of Attachment D, provides for flow limitations
approximating those in the HRSA but only until a SPDES renewal permit is issued (which did
not happen) or September 1, 1994, whichever came first.
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16. Notably, definitive Janguage in the HRSA govemned the Department’s issuance of
renewal permits to the HRSA generators during the ten-year effective period of that agreement

(1981 - 1991);

Promptly after the effective date of this agreement: _
(i) DEC, in accordance with applicable law, shall issue to each of the

Utilities SPDES permits for their respective Hudson River Plants which will
permit, during the entire ten-year term of this Agreement, continued operation
with the existing once-through cooling systems unaltered by thermal or intake
requirements, subject only to the performance by the Utilities of their respective
covenants as set forth in this Agreement. This Agreement shall be annexed {o the
SPDES permits and shall be incorporated therein as a condition of said permits.

- See Petition, Exhibit 1, Hudson River Settlement Agreement, p. 17. The Department deferred a
determination of significance of the adverse environmental impacts from the three plants until
after the HRSA expired, substantive information had been gathered, and the facilities had

~ submitted specific permit renewal applications.

17. The Petition observes that the Department’s 1992 permit renewal application form
requested certain information from the owners regarding “‘any changes to the location, design,
operation, construction, or capacity of the cooling watér intake” and whether any changes to the
cooling water intake were anticipated during the ensuing permit term. As the Petition also
observes, on April 3, 1992, Consolidated Edison Company (Con Ed), then-owner of Iﬁdian Point
Unit 2, wrote to the Department to object to this request and reserved its right to contest.DEC’s
authority to make such a request. The Petition implies that this information request amounted to
exclusive or unique treatment of the renewal application, to allow the Department to reopen the
issue of closed-cycle cooling. However, that information request was merely a standard question

on the Department’s “Form 2C Application Supplement” form that any applicant seeking to
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renew a SPDES permit for a steam generating electricity facility would have to answer. See
Petition, Exhibit 4, pp. 40 and 43.- Upon information and Belief, that question, or one very
simiiar to it, has been a component of an electric generation facility SPDES permit renewal
-application form for approximately the past two decades. Accordingly, there is no basis for
petitioners’ claim of selective application of SEQRA.

18. Moreover, it is questionable whether Con Ed’s April 3, 1992 resewaﬁon of rights
nearly 12 years ago inures to the benefit of the Entergy petitioners, particularly after Con Ed’s
and petitioners’ participation in the lengtﬁy EIS process. However, petitioners’ claim regarding
the “reservation” underscores the importance of DEC’s pﬁrﬁary jurisdiction and technical
expertise, and the need for petitioners to exhaust their administrative remedies regarding all of
these complex issues. With all due respect to the Court, any issues involving the Deparﬁnent’s
discretion in applying SEQRA to the subject permit renewal, the positive declaration and
subsequent production of the two draft EISs (DEIS), in 1993 and 1999, and the FEIS, should first
be resolved by the DEC. The administratiQe process, outlined above, will address such issues
and form a decisional record for issuance of a SPDES permit and, if appropriate, timely judicial
review in the future. |

19. Petitioners’ attempt to make a “selective enforcement” argument regarding DEC’s
treatment of this 1992 SPDES permit application with the Newburgh, New York Danskammer
station 1992 SPDES renewal application. After the Department conducted an appl;opriate

SEQRA assessment of significance for the Danskammer station,? it reached a different

| 3 For all SEQRA Type I or unlisted actions a lead agency must make a determination of
significance. 6 NYCRR §617.7.
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conclusion for that plant, a negative declaration, based upon substantial differences in facility
circumstances, including the efficacy of available technology to address Danskammer’s impacts
(BTA was determined to be implementation of restricted operational flows, seasonal use of a
sonic deterrent and, if flow restrictions fail to produce a specific measure of mitigation, the
installation of a screening system known as a Gunderboom). See¢ 6 NYCRR §617.7(c). Like the
HRSA plants, the Danskammer facility_ also has once-through cooling, but the Department found
that its 1992 proposal of intake flow reductions and sonic deterrence technology would
sufficiently reduce entrainment and impingement mortalities at the Danskammer staﬁon.

In stark contrast, the Indian Point Units 2 and 3 draft permit application proposes operations that
DEC believes would not result in sufficient reductions. Balancing the weight of and differences
between facilities is plainly within DEC’s Aiscretion, and is based upon review of application

materials, including site-specific information for each facility, and the record.

Petitioners Place Incorrect Emphasis on the Timing of the Findings Statement
'20. At the direction of the Court, the Department issued the HRSA FEIS on June 25,

2003. Also in compliance with the Court’s order, DEC issued a draft SPDES permit for Indian
Point Units 2 and 3 on November 14, 2003. But for the Court’s directive to issue the FEIS by
July 1, 2003, DEC would have issued the FEIS at the poiht of finality in .the ongoing
administrative proceeding. Ordinarily, the FEIS would be packaged with the Commissioner’s
Deqision, the hearing record, and the findings statement. The Commissioner’s Decision would
indicate that the findings are effective not less than ten days after the date of the Decision,

affording agencies and the public a reasonable time period to consider the FEIS and comment
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accordingly. 6 ﬁYCRR §617.11(a). The Decision would also direct DEC staff to.issue a final
permit after expiration of that time period, taking agency and public comment into account.
Issuance of the draft SPDES permit is an initial but significant step in advancing DEC’s
administrative process and, as noted, it is likely to generate issues for an administrative hearing.
DEC determined that it would be premature to issue a findings statement until after the hearing
process was completed. Related to that, SEQRA time frames are considered to be directory in
nature, not maﬁdatory, so that the identification and assessment of environmental impacts, as
well as alternative actions, is considered a pa;amount function, and time limitations that would
constrain that function are viewed as secondary.. Matter of Sun Beach Real Estate v. Anderson,
98 AD. 2d 367, 375-376 (2d Dept.), aff’'d 62 NY2d 965 (1984) (“We have no difficulty
according priority to SEQRA because the legislative declaration of purpose in that statute makes
it obvious that protection of ‘the énvironment for the use and enjoyment of this and all future
generations’ (ECL §8-0103) far overshadows the rights of dgve]opers to obtain prompt reaction
on their proposals.”). DEC appropriately exercised discretion in coordinating a ﬁn_dings.
statement with its final decision on the permit application. A final decision on the permit
application will be issued upon completion of the administrative hearing procéss, for which the
issues conference is schedul_ed to commence on March 3, 2004. A meaningful findings
statement incorporates the appmpﬁate elements of the fully-developed record: the application,
public comments, responses to comments compiled by the Department staff, additional
information submitted in response to Department information requests, the EIS, applicable
regulations and guidance, and any hearing record to articulate the reasoning underlﬁng specific

permit conditions. In this case, the anticipated adjudicatory hearing on the draft permit may well
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result in a change to the action, which could necessitate additional administrative process,
including SEQRA review. Appropriately, the Department will issue a findings statement after
the conclusion of the hearing and closure of the record, including any final decision regarding the

permit by the Commissioner.

Entergy Petitioners’ Direct Challenge to DEC’s Regulatory Authority Must be Raised in

the Administrative Pro_cess.,

| 21. Entergy’s third cause of action claims that the Department does not have appropriate
authority delegated by the USEPA to make a BTA decision as provided for in §3'1 6(b) of the
Clean Water Act (CWA). 33 U.S.C. §1326(b). It also claims that the applicable state regulation,
6 NYCRR §704.5, which mimics CWA §316(b), was promulgated improperly in 1974, rendering
the regulation ineffective. Neither claim has anything to do with SEQRA or the FEIS.
Moreover, such claims cha]lengixig DEC’s substantive regulatory authority must first be raised in
the administrative hearing context. |

22. Asa substantive matter, both CWA §316(b) and 6 NYCRR §704.5 clearly apply to

this permit proceeding. The Department’s regulations require that SPDES permit holders comply
with applicable federal and state laws, which brings within the ambit of SPDES the §3 16(b)
requirement to employ BTA for coolipg water intake structures. 6 NYCRR §750-1.11(a)(5)(iii).
The Petition also claims that, even if §316(b) is efféctive, it does not apply to facilities with
existing cooling water intake structures. That statement flies in the face of a plain reading of the
statute. Section 316(b) does not make any distinction between existing or future/new intake

structures. Entergy convehiently ignores the fact that the USEPA has recently promulgated BTA
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regulations for new cooling water intake structures and is in the process of promulgating such
regulations for existing cooling water intake structures. See, 66 Fed. Reg. 65,256 (December 18,
2001) (USEPA BTA regulations promulgated for new facilities), as amended, 68 Fed. Reg.
36,749 (June 19, 2003); 67 Fed. Reg. 17,122 (April 9, 2002) (USEPA proposed regulations for
BTA at existing facilities). |

23. Entergy claims that 6 NYCRR §704.5 was impropetly promulgated in Séptember
1974 because prior public notice and a hearing were not provided. The time for raising such an
infirmity is long past- thé four-month limitation period. See CPLR § 217(1).

24. The petition erroneously claims that 6 NYCRR §704.5 only ﬁpplies to “new or
modified” structures and, therefore, does not apply to Indian Point. The petition argues that
§704.5 is somehow limited to “new or modified facilities” due to the context of a Department
request for additional information contained m the 1992 renewal application form. A plain
reading éhov_vs that the regulation maices no reference to or distinction betw§en new or existing
.intake structures, The 1992 renewal application form, discussed above, asks if the facility has
changed or anticipates making any “changes to the location, design, operation, construction or
capacity of .the cooling water intake.” Petition, p. 19. Despite petitioners’ assertion, basic,
generic questions on a 1992 permit renewal application do not chapge thc proviéions of a State
regulation promulgated in 1974. Petitioners’ non sequitur is compounded by the fact that the
question in the 1992 renewal application form re:luested information concerning “changes to the’
location, design, operation, construction or capacity of the cooling water intake,” which clearly
contemplates an existing facility and its cooling water intake. (Emphasis supplied.) See Petition,

Exhibit 4.
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25. Petitioners attempt to fashion a preemptory cumulative impact argument claiming the
‘FEIS does not consider the potential impacts of other power generating facilities along the
Hudson River. The Roseton, Indian Point and Bowline plants are linked together by the original
decade-long HRSA and the Consent Orders that followed from 1992 - 1998. Due to the
extensive history of the HRSA, the FEIS is appropriately broad in scope, and DEC has
acknowledged that it is likely that additional details will be needed to generate or implement
SPDES permit conditions for each of the three specific facilities and their operations. See
Petition, Exhibit 14, p. 4. |

26. As discussed above, while not a true “generic EIS,” see 6 NYCRR §617.10, this
FEIS reflects the extraordinary size of the resource affected, the Hudson River estuary, and the
significant impacts of three electric generating facilities in separate locations on the Hudson
River. The FEIS expressly contemplates additional informatipn gathering specific to each of the
plants to augment the record to support specific draft SPDES permit renewal conditions,
including information related to site-specific mitigative actions. As noted previously, this
process provides that if the action changes, or there is newly discovered information, or
circumstances change, the Depaxtmenf can direct preparation of a supplemental EIS to develop
further informatidn on pote_ntial impacts, whether direct, indirect or cumulative in nature, in order
to respond to each of th.e three renewal applications. See 6 NYCRR §617.9(a)(7).

27. In prepaﬁng the FEIS DEC was cognizant nbt only of Danskammer impacts but also

of the impacts of the Lovett station, in Stony Point, New York, across the River from Indian
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Point. DEC issued the Lovett SPDES permit in March 2003.* The extensive HRSA data base
concerning the resources of and impacts to the Hudson River estuary fishery incorporates impacts
from each of the HRSA plants, as well as Danskammer and Loveit, and was incorporated into the
FEIS record. That same data base informs the BTA permit conditions for DEC’s draft permits
for the Danskammer and Indian Point plants now in the administrative review process, and the
| final permit for Lovett.

28. The most revealing element of the petition claims, remarkably, that rather than
‘complying with its regulations for issuing SPDES permits the Department was requiring
additional administrative review of the Entergy Indian Point facilify only because of public
comments opposed to continued operation of the plant. DEC has regulétory responsibilities_:
regardingvpermitting the Indian Point facility, and is required by law to solicit and respond to
public comments in conjunction with its permit and environmental impact analysis proceedings.
6 NYCRR §§617.9(a)(2) and 621.6. The fact that the Indian Point facility is the subject of
intense interest and public scrutiny may be a cbmplicating factor for petitioners, however, DEC
submits that public involvement is required and desirable. The weight to be accorded the public
comment will be addressed by DEC in the administrative hearing process.

29. The Petition suggests that the Department failed to take a “hard look” at impacts
from the renewal of SPDES permits for Indian Point Units 2 and 3, and seeks additional review
of operational impacts of more stringent regulation under SPDES. As discussed previously, the

FEIS addresses the broader Hudson River estuary imbacts of the three HRSA facilities, and

* Note that the FEIS alternatives assessment also incorporates a review of the mitigative
technologies to be employed at new and re-powered electric generation facilities on the Hudson
River. See, Petition, Exhibit 14, pp. 30 - 36.
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individual draft SPDES permits have proposed and/or will propose facility-specific mitigative
conditions and a BTA determination for each plant. The administrative process could change‘the
draft SPDES permit, including the facility-specific BTA determination and selection of
mitigative technology, which may necessitate supplemental environmental impact review.
SEQRA contemplates such a sequence of events. by allowing a lead agency to call for or prepare
a supplemental EIS that augments the record of environmental review, for instance where the
BTA decision results in a change to the project or in the circumstances related io the project. 6
NYCRR §§6 ]7.9(#)(7)(i)(‘a’) and (‘c’). The Department can, at any time during its review, ask
for additional information which is reasonably necessary to make any findings or determinations
required by law pertaining to a new or renewal permit application or modification proposal. 6

NYCRR §621.15(b).

Other Issues

30. Petitioners fault the Department for its alleged “failure” to include two industry

_. documents in the public record supporting the FEIS, the “Electﬁcity System Impacts of Certain
DEC Utility Choice Alternatives” (“NERA Report”) (Petition Exhibit 11) and “Status and Trends
of Hudson River Fis\h Populations and Communities Since the 1970s: Evaluation of Evidence

. Concerning Impacts of Cooling Water Withdrawals” (“Fisheries Review”) (Petition Exhibit 12).
My search of Department records shows that the Fisheries Review was given to the Department
in June 2003, the same month the Department issued the FEIS. Upon information and belief, the
1999 DEIS already contained substantially similar arguments on fish populations in the Hudson

River.
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31. Additionally, my records also show that Entergy gave the Department a set of paper
copies of a “Power Point” computer presentation of slides summarizing the Fisheries Review in |
June 2002. The paper copies of the Fishéries Review Power Point slides and the NERA Report
were marked by Entergy and its consultants as “Privileged and Confidential” documents
provided solely for negotiations regarding draft SPDES permit conditions.” The Department
conscientiously adhered to the direction of the facilities and their counsel regarding the
confidentiality of these documents and, therefore, did not make them part of the public record.
Had Pétitioners desired that these documents be made part of the public FEIS record, they were

obligated to advise the Department that hey waived the document’s confidentiality so that they

could be included in the FEIS record.

CONCLUSION.

32. DEC has taken no final agency action with respect to the Entergy Indian Point
application and is in tile midst of what promises to be a complex and lengthy permit review
proceeding. Every aspect of this matter supports dismissal of the petition to allow the
Department to develop a full record and a final decision regarding the Entergy Indian Point draft
permit. The July 25, 2003 FEIS, issued pursuant to SEQRA, does not constitute “final agency
action” upon v»;hich a party may sue pursuant to CPLR §7801(1), and SEQRA provides no nght
of action outside the scope of Article 78. At this formative stage of the administrative process,

the unwarranted and preemptory SEQRA review sought by petitioners would thoroughly disrupt

5 The Fisheries power point copies carry the additional note that they are “Attorney-
Client Work Product”.
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that process, which itself allows for petitioners’ claims to be considered by the ALJ and,
ultimately, the Commissioner. For purposes of primary jurisdiction and judicial economy,

petitioners’ claims should only be considered upon a fully developed record and afier a final

permit determination by the Department.

Dated: Albany, New York

= sk

William G. Little
Associate Attorney
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SUPREME COURT OF THE STATE OF NEW YORK "

COUNTY OF ALBANY

| In the Matter of the Application of

_' RICHARD L. BRODSKY, ASSEMBLYMAN,

from the 86® Assembly District in his individual
capacity, HUDSON RIVER SLOOP
CLEARWATER, INC., PETER AND TOSHI ALINE
SEEGER, ADAM CLAYTON POWELL, IV,
ASSEMBLYMAN from the 68 Assembly District,
- WILLIAM BUSH, SUSANNE T. CASAL, MARK R.
" . - JACOBS, ROBERT JONES, MARY LOU REYNOLDS,

Peﬁﬁonen;, ,

Fora judgment pursuant to Asticle 78 of the
Civil Prgcﬁoe Laws and Rules, .
- against - .
" THE NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION, '

ERIN CROTTY, as Commissioner, New York State
- Department of Environmental Conservation, ¢

Respondent,
ENTERGY INDIAN POINT 2, LLC,
ENTERGY INDIAN POINT 3, LLC,

‘as applicant for the Indian Point SPDES
permit renewal,

Respondents

Albariy County Clerk
Document Number 9012683 .
Revd 05/20/2003 10'05 07 AM

Index No. 7136-02
(Keegan, J.)

Petitioners having commenced this Article 78 proceeding to mandate action' by

respondent New York State Department of Environmental Conservation (“DEC") regarding' the.

pending SPDES permit renewal for respondent Entergy Indian Point 2, LLC, and Entergy Indian

Point 3 LLC (“Entergy); and




‘The Comt. having dismissed the three causes of action in ﬁhe'ﬁeﬁtion in its Januery 27,
: - 2003 De;cision' and Judgment; and,
| Petitioners having amended their petitior.n to add two additional causes of action; and

The Court, having heard oral arguments on April 9, 2003 from Richard Brodsky, pro se
pctmoner, David Gordon, counse] for potentxal intervenor Rwerkeeperg Inc., Lisa M. Bunanek,,
" Assistant Aﬂomey General, attorney for respondent DEC, and James C. Rchnquxst, counse] for
.respondent Entergy' and -

The Court having granted Rivmkeeper, Inc.’s motion fo intervene; and |

The parﬁes haviné reached agreemeni regarding a time frame for DEC to issu? a draft
SPDES permit renewal or other decision regarding the Entergy application;

Now, it is hereby ORDERED, ADJUDGED AND DECREED that the parties shall

perform the actions specified in the following schedule:

June9,2003 ~  Entergy Response io DEC’s April 8, 2003
Request for Information
July 1, 2003 DEC to Complete Final

Environmental Impact Statement
(‘FEIS")for HRSA facilities |

Novcmb& 14,2003 DEC to Issue a Decision on Entergy SPDBS permit rmewa]
application, which g include a draft SPDES pelmlt.m

It is FURTHER ORDERED, ADJUDGED AND DECREED that counsel for DEC shall

notify the Court and the parties within five (5) days of completion of each of the above-




\, - referenced mxlestc;nes, and
: Finally, it is FURTHER ORDERED ADJUDGED AND DECREED that the matta'
' mcludmg the amended petmon and respondents’ pendmg motions to ‘dismiss, for remand and for._
- feaveto appeaﬂ is swyed and held in abeyance untﬂ issuarce of the DEC decisnon regardmg the
 Entergy SPDES rcnewa! pgnmt application on or before November 14, .20(_)'3, at which txme tl;:e

parties will consult in order to determine the status of the matter and notify the Com-t. .

Dated: Albany, New York
May 76/ 2003

STATLOF NBVYORK
"COUNTY OF ALBANY CLERK'S OFFICE

1, THOMAS G. CLINGAN, Clerk of the said County, and also Clerk of the

Supreme and County Courts, being Courts of Recoa held élmein, DO HEREBY
CERTIFY thst ] have compared the annexed copy ..

original thereof filed in this office on the . ﬂﬁduy ......... c%j




To:

 Sir/Madam:

Take notice that the within is a copy of

the [name of document] duly Filed and
gnzgred in the office of the Clerk of
[Court] County on the {day of month] of _
'tmonth/year]. -
ELIOT SPITZER |
Attomney for- Respondents.
Office and Post Office Address

: . The Capitol .
. ‘Albany, New York 12224

STATE OF NEW YORK - SUPREME COURT
GOUNTY OF ALBANY, Index No. 7!
In tho Mwerof ths Appllcaﬁon of :
RICHARD L. BRODSKY, ASSEMBLYMAN, ﬁom the
86® Assembly District in bis official and individus!
capacities, et o, -

Peuﬂonm,

Fota]udmntl’mumﬂoAxﬁclaNofﬂwCivﬂPmcﬂce
Law and Rules .

- againgt -

" | THE NEW YORK STATE DEPARTMENT OF

ENVIRONMENTAL OONSERVAT!ON ERIN CROTTY,

08 Conmiamonet. .
Respondent,

ENTERGY INDIAN POINT 2, LLC
ENTERGY INDIAN POINT 3, LLC, ctc.

Respondeats.

NOTICE OF ENTRY

"ELIOT SPITZER
Attorney General
. By: Lisa Burianek
. Asgistant Attorney General .
- Attorney for State Respondents

OFFICE AND POST OFFICE ADDRESS -
. New York State Dept. Of Law
" The Capitol :
Albany, New York 12224
Telephono (518) 486-7398
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STATE OF NEw YORK
OFFICE OF THE ATTORNEY GENERAL

DivisioN OF PUBLIC ADVOCACY

EuoT SPZER
Attomey General : ' ENVIRONMENTAL PROTECTION BUREAU

July 2, 2003

Hon Thomas W. Keegan

New York State Supreme Court
Supreme Court Albany County
16 Eagle Street

Albany, New York 12207

Re:  Brodsky v. Crotty, Index No. 7136-02

Dear Justice Keegan:

This Court’s May 14, 2003 Order requires counse] for the respondent Department of
Environmental Conservation (“DEC”) to notify the Court and the parties within five (5) days of
completion of the milestones contained in the Order.

The Order required respondent DEC complete the Final Environmental Impact
Statement for the Hudson River Settlement Agreement facilities” SPDES permits (including
Indian Point Units 2 and 3), on or before July 1, 2003. Please be advised that DEC issued its

FEIS on July 1, 2003.

tfully submitted,

M. K
Assistant Attorney General
(518) 486-7398

James C. Rehnquist, Esq.

Elise N. Zoli, Esq.

Robert L. Brennan, Jr. Esq.
Counsel for Respondent Entergy
Goodwin Procter LLP

Exchange Place

53 State Street

Boston; Massachusetts 02109

The Capitol, Albany, NY 12224 © (518) 474-8096 @ Fax (518) 473-2534




i~

Richard Brodsky, Esq.
John L. Parker, Esq

Susan H. Shapiro, Esq.
Counsel for Petitioners

5 West Main Street

Suite 205

Elmsford, New York 10523

David K. Gordon, Esq.
Attorney for Riverkeeper

25 Wing and Wing _
Garrison, New York 10524

William G. Little, Esq.
Division of Legal Affairs
NYSDEC

625 Broadway

Albany, New York 12233 .
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STATE OF NEW YORK
QFFICE OF THE ATTORNEY GENERAL

- ELIOT SPTZER DIvVISION OF PUBLIC ADVOCACY
ENVIRONMENTAL PROTECTION BUREAUY

Attomey General
November 12, 2003

HAND DELIVERY

Hon Thomas W. Keegan

New York State Supreme Court
Supreme Court Albany County
16 Eagle Street

Albany, New York 12207

Re:  Brodskyv. Crotty, Index No. 7136-02

Dear Justice Keegan:

This Court’s May 14, 2003 Order requires counsel for the respondent Department of
Environmental Conservation (“DEC”) to notify the Court and the parties within five (5) days of
‘completion of the milestones contained in the Order.

The Order required respondent DEC to issue and publish a draft SPDES permit for the
subject Indian Point Units 2 and 3 power production facilities on or before November 14, 2003.
Please be advised that DEC issued the draft permit today, November 12, 2003, and notice of the
permit and its availability for public comment was also published in the Environmental Notice
Bulletin today. Ihave attached the notice, draft permit and a DEC fact sheet for the Court’s

information.

 The issuance of the draft SPDES permit provides the relief sought in the amended
petition. Accordingly, the matter is now moot and should be dismissed in all respects.

ectfully subpitted,

A M. BURIANEK
Assistant Attorney General
(518) 486-7398

Enc.

The Capitol, Albany, NY 12224 @ (518) 474-8096 @ Fax (518) 473-2534




cc (w/ enc.)

James C. Rehnquist, Esq.

Elise N. Zoli, Esq.

Robert L. Brennan, Jr. Esq.
Counsel for Respondent Entergy -
Goodwin Procter LLP

Exchange Place

53 State Street

Boston, Massachusetts 02109

Richard Brodsky, Esq.
John L. Parker, Esq

Susan H. Shapiro, Esq.
Counsel for Petitioners

5§ West Main Street

Suite 205

Elmsford, New York 10523

David K. Gordon, Esq.
Attorney for Riverkeeper
25 Wing and Wing
Garrison, New York 10524
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ENB - REGION 3 NOTICES
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http://www.dec.state.ny.us/website/enb/ZUV3 1 1 § £/nots.nomi

ENB - REGION 3 NOTICES

Completed Applications
Consolidated SPDES Renewals

‘Notice of Availability of Draft Permit, Legislative
Hearing & Issues Conference

The NYS Department of Environmental Conservation (Department) proposes to
Issue a modified SPDES permit for Units 1, 2 & 3 at the Indian Point nuclear steam
electric generating station in Buchanan, New York. The draft permit contains
conditions which address three aspects of operations at Indian Point: conventional
industrial-wastewater poliutant discharges, the thermal discharge, and the cooling
water intake. Limits on the conventional industrial discharges are not proposed to
be changed significantly from the previous permit. This draft permit does,

‘however, contain new conditions addressing the thermal discharge and additional

new conditions to implement the measures the Department has determined to be
the "best technology available" (BTA) for minimizing impacts to aquatic resources
from the cooling water intake, pursuant to the federal Clean Water Act (CWA). '

Department Staff has reviewed information submitted by the applicants and
information in numerous reports and studies conducted over more than 25 years.
related to entrainment and impingement at once through cooling facilities.
Department Staff has also reviewed the application materials and supporting
documentation. A tentative determination has been made to approve this
application and a draft permit has been prepared. The background documentation
supporting this determination is available in the "fact sheets" and the

administrative record for the project.

- The application materials, fact sheet, Draft and Final EIS, and the draft SPDES

permit are available for review at the following locations during normal business
hours between 9:00 AM and 4:00 PM, Monday through Friday:

1) _NYSDEC Office of Hearings and Mediation Services, 625 Broadway, First Floor,
Albany, NY 12233-1550. Contact: Administrative Law Judge Maria E. Villa or
Administrative Law Judge Daniel P. O'Connell at (518) 402-9003.

2) NYSDEC Division of Environmental Permits, 625 Broadway, Albany, New York
12233-1750. Contact: Betty Ann Hughes, Project Manager, at (518) 402- 9158

and

3) NYSDEC Region 3 Office, 21 South Putt Corners Road, New Paltz, NY 12561
Contact: Michael Merriman or Margaret Duke at (845) 256-3054.

These materials will also be available at the following repositories:

11/12/03 1:09 PM
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1) Adriance Memorial Library, 93 Market Street, Poughkeepsie, New York 12601
2) Village of Buchanan Hall, 236 Tate Avenue, Buchanan, New York 10511

3) Newburgh Town Hall, Union Avenue Extension, Newburgh, New York 12550
4) Haverstraw Town Hall, 1 Rosman Road, Garnerville, New York 10923

5) Mid-Manhattan Library, 455 Fifth Avenue, New York, New York 10016

6) Columbia-Greene Community College Library, 4400 Route 23, Hudson, New
York 12534

7) Nyack Library, 59 South Broadway, Nyack, New York 10960

Copies of the draft SPDES permit/fact sheets and the Final EIS can also be
obtained from the DEC Website.

Legisiative Public Hearing: Legislative Hearing sessions to receive unsworn
statements from the public on the applications and the draft permits, described
above, will be held at 2:00 p.m. and 7:00 p.m. on Wednesday, January 28, 2004
and at 2:00 p.m. and 7:00 p.m. on Thursday, January 29, 2004 at the Esplanade

" Hotel, 95 South Broadway, White Plains, NY, telephone number 914-761-5721. An

Issues Conference will be held at 10:00 A.M. on Wednesday, March 3, 2004 and
Thursday, March 4, 2004, and as necessary on March 5, 2004, at the Esplanade
Hotel, 95 South Broadway, White Plains, NY, telephone number 914-761-5721.

For more information about the Legislative Hearing and the Issues Conference
please see the Hearing Notice. -

Written Comments: All written comments concerning the draft SPDES permit
must be postmarked by Friday, February 6, 2004, and sent to Administrative Law '
Judge Maria E. Villa, NYSDEC Office of Hearings and Mediation Services, 625
Broadway, First Floor, Albany, New York 12233-1550.

Contact Person:

Betty Ann Hughes

NYSDEC, Division of Environmental Permits
625 Broadway, 4th Floor

Albany, NY 12233-1750

Phone: 518-402-9158

Fax: 518-402-9168

- bahughes@gw.dec.state.ny.us

Notice Of Cancellation Of Public Hearing

Westchester County - The NYC Department of Environmental Protection has
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

ﬁ DRAFT State Pollutant Discharge Elimination System (SPDES)

_ DISCHARGE PERMIT '
L — Special Conditions

FrsdL9

Industrial Code: 4911 SPDES Number; NY- 0004472
Discharge Class (CL): 03 DEC Number:
Toxic Class (TX): T Effective Date (EDP):
Major Drainage Basin: 13 Expiration Date (EXDP):
Sub Drainage Basin: @1 Modification Dates:
Water Index Number: H X
Compact Area: EC

" This SPDES permit is issued in compliance with Title 8 of Article 17 of the Environmental Conservation Law of New York
State and in compliance with the Clean Water Act, as amended, (33 U.S.C. §1251 et.seq.)(hereinafter referred to as "the Act™).

PERMITTEE NAME AND ADDRESS

Name: Entergy Nuclear Indian Polut Units #2 and #3 LLC Attention: Thomas Teague
Street: 440 H American Avenue
City: White Plains State: NY Zip Code: 10601

is authorized to discharge from the facility described below:

FACILITY NAME AND ADDRESS

Name: Entergy Nuclear Indian Point Units #2 and #3 LLC
Location (C,T,V): Buchansn (V) County: Westchester
Facility Address:  Broadway and Bleakley Avenue
City: Buchanan State: NY Zip Code: 10511
 NYTM -E: . "~ NYTM-N:
From Outfall No.: 001 . at Latitude: 41 ° i6 ' 79 &Longitude: 73 ° §7 ' 19 “
into receiving waters known as: Hudson River Class: SB
and; (list other Outfalls, Receiving Waters & Water Classifications)
- 001 = Hudson River SB 005 Hudson River SB 01B 01P (01B-01P and 008) via 001
002 Hudson River SB 006 Hudson River SB 0iC 01J
003 Hudson River SB 007 Hudson River SB 01D o1
004 Hudson River SB 008 HRvia 001 SB 01E 01L
009 Hudson Rjver SB 011G 0IN, 01M

in accordance with the effluent limitations, monitoring requirements and other conditions set forth in this permit and 6 NYCRR Part
750.

DISCHARGE MONITORING REPORT (DMR) MAILING ADDRESS

Mailing Name: Entergy Nuciear Indian Point Units #2 and 3 LLC

Street: 295 Broadway
City: Buchanan State: NY Zip Code: 10511
Respousible Official or Agent: ' Thomas Teague Phone: 914-734-6247

This permit and the authorization to discharge shall expire on midnight of the expiration date shown above and the permittee shall
not discharge after the expiration date unless this permit has been renewed, or extended pursuant to law. To be authorized to discharge
beyond the expiration date, the permittee shall apply for permit renewal not less than 180 days prior to the expiration date shown above.

DISTRIBUTION; Bureau of Water Permits

Permit Administrator;

Address:

Signaturc: Date: / /




SPDES PERMIT NUMBER NY 000 4472
Page 2 of 25

PERMIT LIMITS, LEVELS AND MONITORING DEFINITIONS

o . wpd
OUTFALL WASTEWATER TYPE RECEIVING WATER EFFECTIVE EXPIRING
Thiu‘ ccl} describes the type of wastewster authorized | This coll lists clagsified The date this page | The date this page is no longer in effect. (¢.g. EXDP)
for ge. Exampl Tude process or sanitary waters of the state to which | starts in effect. (e.g.
wagtewater, storin water, non-contact coolinﬂater. the listed outfall discharges. | EDP or EDPM)
ARAMETER MINIMUM MAXIMUM UNITS |SAMPLE FREQ. SAMPLE TYPE
¢.g.pH, TRC, The minimum level that must be | The maximum level that may not SU, °F,
p , D.O. intained at all § in time. |bc exceceded at any instant in time. [mg/, ctc.
I:ARA- EFFLUENT LIMIT PRACTICAL QUANTITATION LIMIT (PQL) ACTION LEVEL UNITS SAMPLE SAMPLE
R . R ) .

FREQUENCY TYPE
Limit types are defined below in Note 1, The effluent {For the purposes of complience assessment, the| Type Ior Type Il ’!ﬁisean Examples Examples

limit is developed based on the more stringent of [analytical method specificd in the permit shall be used | Action Levels are | include units | include Daily, |include grab,|
technology-based limits, required under the Clean Water |to itor the of the poll in the outfall to monitoring of flow, pH, 3fweek, 24 hour
Act, or New York State water quality standards, The limit |this level, provided that the laboratory analyst has| requirements, as wmass, weekly, composite
hasbeen derived based on existing ptions and rules. plied with the specified quality /quality | defined below in | Temperature, 2Ymonth, and 3 grab

These assumptions include receiving water hardness, pH | control procedures in the relevent method, Monitoring]  Note 2, that i p
and temperature; rates of this and other discharges to the | results that ere lower than this level must be reported, | trigger additional | Examples | quarterly, 2/yr | collected
receiving stream; etc. If assumptions or rules change the | but ehail not be used to determine compliance with the] monitoring and | include pg/l, and yearly. |over a 6 houy]

limit may, after due process and modification of this | calculated fimit. This PQL can be neither lowered nor|  permit review lbs/d, etc. period.
permit, change. raised without a modification ot;d‘lié permit. when exceeded.
Note 1; DAILY DISCHARGE.: The dischargo of  pollutant mcasured during a calendar dsy or any 24-hour period that reasomably represcnts the calondar day for the purposes of Por polt in units of mass, the “daily discharge’ s

calculated a3 the total mass of the poltutant discharged over the day. For polh with 1i in other units of the *dsily is uﬂnn;n'am;mmuoluwpt;lhmmmmdly.

DAILY MAX.: The highest allowsbla deily diacharge. DAILY MIN.; The lowest altoweblo daily discharge. ’

MONTHLY AVG: muwuloﬁmaworwwmwwm.wmmmummdmdmulydwwmummmaﬂuwmm«amwmmmmﬂmwﬂt
7 DAY ARITHMETIC MEAN (7 doy evemge):  Tho highest stiowsble avernge of deily discharges over » calendar week. -

30 DAY GEOMETRIC MEAN: Tho higheat k mean of daily di -Mmﬁ.uhﬂwnmmksd:mewmnf&chgofucho{lkdnuy" d during 8 celendny month dividod by the aumber of daily

discherges measured durlng that moath. .

1DAYGEOMBTNCMEAN:11|‘ohI¢huI flowabl megn of daily disch over a calendar week. i

RANQE: The mint and maxi i g for the reporting period must remain betseeen the two values shown. o tho DMR forthe hichtho o tocted. 1 tho additional mand

Note3: ACTION LEVELS: Routine Action Lavel monitoring results, if not provided for ca the Discharge Monitoring Report (DMR) form, ehall be eppeadod to [ pahddmh.g t wes

yequirement is triggered a5 noted befow, the permittes shall undertaks s short-term, high-iatensity monitoring progrem for the parameter(a). Snlwlllldmﬂedhlhulq\lﬁedfwmlﬂmmﬁxhgpufpmulhll!beukmoﬂe:chofﬂlunwmdw
ting and discherging dsys and nnaly Results shall bo expressed in tsrms of both concentration admmdmﬂbaubndmdwhmhhmmaﬂm:lbmm' &nmdwﬁ:henm d fmuedmdonl.wouor:ﬂ:mﬂndm

Y m ded to the or dtted und tothe wddress. 1f levela b, than the Action Levels are confirmed, the may P of

ﬁulumayb? horizod DMR -wonhem:imw shich iy \atlon of wator quality standards. TYPE1: The th h triggored upoa receipt by the permittes of any moaltoring

rexalts in excess of the etated Action Level. TVPE L 'lhuddldoulMWWEWMWMMWMﬂmMWMUMMMMmWM for four of six consecutive sumplcs, or for two of six
consecutive samples by 20 % o more, or for any ane cample by 50 % or more.




SPDES PERMIT NUMBER NY 000 4472
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PERMIT LIMITS, LEVELS AND MONITORING

[ outFaLLNo. | WASTEWATER TYPE RECEIVING WATER ___| SPECIAL CON. (5C) | EFFECTIVE | EXPIRING]
" 001 Discharge Canal Hudson River 1-11
PARAMETER MINIMUM MAXIMUM UNITS SAMPLE FREQUENCY | SAMPLE TYPE SPE!
CONDITIONS (SC),
. II pH 6.0 9.0 SU Weekly- Grab "
COMPLIANCE LIMIT MONITORING
PARAMETER ACTION LEVEL SAMPLE SAMPLE SC
UNITS { FREQUENCY TYPE
Monthly Avg. | DailyMax. ] TYPEI | TYPEI
Total Residual Chlorine NA _ b2 mg/l Continuous Recorder | 9,10,11
ILithium Hydroxide NA - 081 mgh Monthly Grab 12
ljporon NA ] 10 me Monthly Grab 15
";"'"" " NA 525 1b/day Monthly Grab 15
"now MONITOR | MONTTOR | MGD | Continuous | Recorder | 6,8
Temperature NA j10 degrees | Continuous Recorder | 34,57
F
OUTFALL No. WASTEWATER TYPE RECEIVING EFFECTIVE | EXPIRING
WATER
Sum of 01C & 01D Combihed Low volume Wastewater Hudson River via
: | Discharge Canal 001
ENFORCEABLE LIMIT MONITORING
PARAMETER ACTION LEVEL SAMPLE SAMPLE SC
UNITS | FREQUENCY TYPE
Monthly Avg. | Daily Max. | TYPEI | TYPE I
"Lithium Hydroxide Moaitor Monitor mg/l Monthly Grab




SPDES PERMIT NUMBER NY 000 4472
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OUTFALL No. WASTEWATER TYPE RECEIVING WATER | EFFECTIVE | EXPIRING u
Sum of 01B, 01C, 01D, 01J & O1L Combined Low vblume Wastewater Hudson River via
Discharge Canal 001
ENFORCEABLE LIMAIT MONITORING )
PARAMETER _ ACTION LEVEL SAMPLE SAMPLE sC
UNITS | FREQUENCY TYPE
Monthly Avg. { Daily Mex. | TYPET | TYPEX -
[Flow Monitoring MGD Weekly Instantaneous { 14
HTotal Suspended Solids ) s mg/l Weekly Grab 14,
. 16
OUTFALL No. WASTEWATER TYPE RECEIVING WATER | EFFECTIVE | EXPIRING
01C Unit 2 Primary Waste Disposal System Hudson River via
" Discharge Canal 001
ENFORCEABLE LIMIT MONITORING
PARAMETER ACTION LEVEL SAMPLE SAMPLE sC
. UNITS | FREQUENCY TYPE
Monthly Avg. { Dafly Max. { TYPEI { TYPEDO
HFlow Monitoring MGD Weekly Instantaneous
OUTFALL No. WASTEWATER TYPE RECEIVING EFFECTIVE | EXPIRING
WATER '
01E Water Treatment Filter and GAC Backwash 'Hudson River via
Discharge Cana! 001
ENFORCEABLE LIMIT | MONITORING
PARAMETER ACTION LEVEL SAMPLE SAMPLE | SC
UNITS | FREQUENCY TYPE
Monthly Daily |TYPEI|TYPEI
Avg. Max
Flow - Monitoring MGD Weekly Instantaneous

I“




e

SPDES PERMIT NUMBER NY 000 4472

Page 5 of 25
OUTFALL No. WASTEWATER TYPE RECEIVING EFFECTIVE | EXPIRING
' WATER
01G Units 2 & 3 Service Boiler Blowdown Hudson River via
. Discha{ge Canal 001
ENFORCEABLE LIMIT | MONITORING
PARAMETER ACTION LEVEL SAMPLE SAMPLE | SC
_ — | UNITS | FREQUENCY TYPE
Monthiy Daily (TYPEI|TYPEI|"
Avg, Max. _
Flow Monitoring MGD Weekly Instantaneous
Phosphates as P 16 ] 38 Ib/day Monthly Grab 13
QUTFALL No. WASTEWATER TYPE RECEIVING EFFECTIVE | EXPIRING
WATER .
011 Units 2 & 3 Condenser and Service Waters Hudson River via
Discharge Canal 001
ENFORCEABLE LIMIT § MONITORING
PARAMETER ACTION LEVEL SAMPLE SAMPLE | SC
UNITS | FREQUENCY TYPE
Monthly Daily TYPEI | TYPEI
Avg._ Max.
"ﬂow Monitoring MGD Continuous Recorder 8
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OUTFALL No. WASTEWATER TYPE RECEIVING EFFECTIVE | EXPIRING
' WATER '
on- Floor Drains from Units 1, 2, 3 Buildings Hudson River via
" Discharge Canal 001
_ ENFORCEABLE LIMIT | MONITORING _
PARAMETER ACTION LEVEL SAMPLE SAMPLE | SC
. UNITS | FREQUENCY TYPE
Monthly Daily |TYPEI|TYPEI -
Avg. Max
Flow Monitoring MGD Weekly Estimate
Visual
Observation
floit & Grease 15 mgl | Weekly Grab 14
OUTFALL No. WASTEWATER TYPE RECEIVING EFFECTIVE | EXPIRING
_ WATER
Sum of 01C, Olb and 01L Combined Discharge Hudson River via
Discharge Canal 001
ENFORCEABLE LIMIT MONITORING
PARAMETER ‘ ACTION LEVEL SAMPLE |SAMPLE| sC
_ UNITS | FREQUENCY | TYPE
Monthly Avg. | Daily Max. |TYPEI| TYPEQ
Boron Monitor Monitor mg/! Weekly Grab | 18
]IOil & Grease 15 mg/] Monthly Grab 17
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OUTFALL No. WASTEWATER TYPE RECEIVING | EFFECTIVE | EXPIRING
WATER
01L Unit 3 Condenser Polisher/makeup Hudson River via
Demineralizer and Ion Exchange Regenération Wha(;g: Canal
COMPLIANCE LIMAT MONITORING
PARAMETER o ACTION LEVEL SAMPLE SAMPLE | sC
. UNITS | FREQUENCY TYPE
Monthly Avg. Daily (TYPEI|{TYPEIDl
Max.
Flow Monitor Menitor GPD . Weekly Instantaneou
s
pH Range 6.0- 9.0 _su Monthly Grab
l[Chlorine, Total Residual NA Moniter mg/l |  Montbly Grab
EFlorides 5 Ibs/day | Semi-Annual Grab
“Iron 4 me/l Semi-Annual Grab
ilCopper 1.0 mg/l Semi-Annual Grab
1! OUTFALL No. WASTEWATER TYPE RECEIVING EFFECTIVE | EXPIRING
WATER
HOlN Reverse Osmosis Reject Hudson River via
Discharge Canal 001
COMPLIANCE LIMIT } MONITORING :
"PARAMETER ACTION LEVEL SAMPLE SAMPLE | SC
. UNITS | FREQUENCY TYPE
Monthly Daily |TYPEI|TYPEN
Avg. Max.
Flow Monitor Monitor GPD Weekiy Instantaneous
0Oil & Grease NA 15 mg/l Weekly Grab
Total Suspended Solids 30 50 mg/l Weekly Grab
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OUTFALL No. WASTEWATER TYPE RECEIVING | EFFECTIVE | EXPIRING
WATER
01P | _Eductor Pit Hudson River via
Outfall 001
COMPLIANCELIMIT] MONITORING
PARAMETER - . ACTION LEVEL SAMPLE SAMPLE sC
. UNITS | FREQUENCY TYPE
Monthly | Daily | TYPEI|TYPEN
Av§. Mazg, .
lov;r Monitor | Moniter GPD Weekly Instantaneous
0il & Grease NA | 15 mg/l Weekly Grab
“Total Suspended Solids 30 58 mg/l Weekly Grab

OUTFALL No. 01M, 002-009 - Uncontaminated Stormwater Discharge

No monitoring required.
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SPECITAL CONDITIONS

CONDITIONS FOR OUTFALL 001

1.

2.

Discharge through Outfall 001 shall occur only through the subsurface pors of the outfall structure.

Sampling location for Outfall 001 is to be located upstream of the discharge from the common discharge
canal into the Hudson River.

At no time shall the maximum discharge temperature at Outfall 001 exceed 43.3 degrees C (110°F).

The maximum discharge temperature at Outfall 001 shall not exceed 34°C (93.2 °F) for an average of more
than ten days per year; provided that the daily average discharge temperature at Outfall 001 shall not exceed
34°C (93.2°F) on more than 15 days between April 15 and June 30 in any year.

When the temperature in the discharge canal exceeds 90 °F or the site gross electric output equals or exceeds
600MW, the head differential across the outfall structure shall be maintained at a minimum of 1.75 feet.
When required, adjustment of the ports shall be made within four hours of any change in the flow rate of
the circulating water pumps. If compliance is not achieved, further adjustments of the ports shall be made
to achieve compliance. Flow schedules in Special Condition 6, below, shall take priority over this

condition.

The permittee must not exceed the maximum flows listed in the table below during the specified periods,
unless it is necessary to ensure the safe operation of the facility or to comply with the thermal standards

contained in this permit.

Period ' Flow in Flow in
MGD/Unit GPM/Unit
Japuary 1 - May 15 726 504,000
May 16 - May 22 806 560,000
May 23 - May 31 1968 672,000
June 1 - June 8 1053 731,000
June 9 - September 30 1210 840,000
QOctober 1 - October 31 1053 731,000
November 1 - December 31 726 504,000

If these mitigative flows are exceeded, permittee must send written notification of that exceedance within:
5 business days to NYSDEC; Division of Fish, Wildlife and Marine Resources; Leader, Steam Electric Unit;
625 Broadway; Albany, NY 12233-4756.

. The thermal discharge from Outfall 001 is subject to 6 NYCRR Part 704,
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b. Within six months of the effective date of the permit, the permittee shall submit to the NYSDEC,
Division of Water, for review and approval, a protocol approvable as defined in 6 NYCRR Part 750-
1.2(a)(8) for conducting a tri-axial (3-Dimensional) thermal study. The purpose of the thermal study will
be to delineate the 90-degrees Fahrenheit isopleths at various depths and stages of tide to define the size of
the mixing zone for the discharge from Outfall 001. The thermal study must be conducted under critical
tidal current conditions when all units are operating under summer conditions. Temperatures must be
recorded to the nearest degree Fahrenheit. The thermal study sball be conducted within one year afier the
NYSDEC approves the thermal study protocol. The results of the thermal study shall be submitted to the
NYSDEC within three months of the completion of the study. The final report should also include the
technical material necessary tosatisfy the requirements of 6 NYCRR Part 704.3-Mixing zone criteria. Upon
reviewing the results of the thermal study, the Division of Water will determine whether the requirements
of 6 NYCRR Part 704.2 have been met. The protocol and final report (3 copies of each) shall be submitted
to: NYSDEC, Division of Water, Director of the Bureau of Water Permits, 4® Floor, 625 Broadway, Albany,

New York 12233-3505.

8. The flow of condenser cooling water discharges shall be monitored and recorded every eight hours by
recording the operating mode of the circulating water pumps. Any changes in the flow rate of each
circulating water pump shall be recorded, including the date and time, and reported monthly together with
the Discharge Reporting Form. The permittee shall indicate whether any circulating pumps were not in
operation due to pump breakdown or required pump maintenance and the period(s) (dates and times) the
discharge temperature limitation was exceeded, if at all. Methods, equipment, installation, and procedures
shall conform to those prescribed in the Water Measurement Manual, U.S. Department of the Interior,
Bureau of Reclamation, Washington D.C.: 1967 or equivalent approved by the NYSDEC.

9. a The service water system may be chlorinated continuously.

b. Should the condenser cooling water system be chlorinated, the maximum frequency of chlorination
for the condensers of each unit shall be limited to two hours per day. The total time for chlorination
of the three units for which this permit is issued shall not exceed nine hours per week. Chlorination
shall take place during daylight hours and shall not occur at more than one unit at a time.

10. Continuous monitoring of Total Residual Chlorine (TRC) during condenser chlorination is required. Ifthe
continuous monitor fails, is inaccurate, or is unreliable, TRC shall be monitored during condenser
chlorination by analyzing grab samples taken at least once every 30 minutes during each chlorination period.

11.  Grab samples shall be taken at least once daily during low level service water chlorination and at least once
every 30 minutes during high level service water chlorination. During service water chlorination, Outfall
001 TRC concentrations may be determined by either direct measurement at Outfall 001 or by multiplying
a measured TRC concentration in the service water system by the ratio of chlorinated service water flow

to the total site flow.

CONDITIONS FOR SUB-OUTFALLS

12.  The calculated quantity of lithium hydroxide in the discharge shall be determined by using the analytical
results obtained from sampling that is to be performed on internal waste streams 01C and 01D.

13.  Phosphate limit applies to only those internal streams at Indian Point 2 and 3 which comprise outfall 01G.



14.

13.

16.

17.

18.

e
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Because Outfall 01J cannot be monitored, the following shall apply:

All oil spills shall be handled under the Spiil Prevention Control and Countermeasure (SPCC) plan.

b. Flow into the floor drains shall not contain more than 15 mg/l of oil and greaée nor any visible
sheen.

c. Treated wastewater from the desilting operation within the intake structure and forebays shall be
monitored once per 12 hour shift on the sand filter effluent. Grab samples shall be analyzed for total
suspended solids and oil and grease. An estimate of discharge flow rate and a visual observation
for the presence of any visible sheen shall be made on the sand filter effluent. The limitations for
this discharge event are: 15 mg/l (oil & grease), 50 mg/] (total suspended solids) and no visible

sheen.

The calculated quantity of boron in the discharge shall be determined by using the analytical results obtained
from sampling that is to be performed on internal waste streams 01B, 01C, 01D and 01L.

One flow proportioned composite sample of total suspended solids (TSS) shall be obtained from one grab
sample taken from each of the internal waste streams 01B, 01C, 01D, 01J and O1L.

One grab sample of oil and grease shall be obtained from each of the internal waste streams 01C, 01D, and
01L and the samples shall be analyzed separately. The results shall be reported by computing the flow-

weighted average.

One flow proportioned composite sample of boron shall be obtained from one grab sample taken from each
of the internal waste strearns 01B, 01C, 01D, 01L.

WATER QUALITY REPORTIN UIRE

19.

The permittee shall submit on an annual basis to the NYSDEC at its offices in Tarrytown and Albany (see
addresses below) a month-by-month report of daily operating data in EXCEL® format, by the 28 of
January of the following year, that includes the following:

Daily minimum, maximum and average station eleclriga] output shall be determined and logged.

Daily minimum, maximum and average water use shall be directly or indirectly measured or
calculated and logged.

Temperature of the intake and discharges shall be measured and recorded continuously. Daily
minimum, maximum and average intake and discharge temperatures shall be logged.

One copy of each annual report must be sent to the NYSDEC; Division of Water, Bureau of
Watershed Compliance Programs; 625 Broadway; Albany, New York 12233-3506; and a second copy
must be sent to NYSDEC; Regional Water Engineer, Region 3; 200 White Plains Road; Tarrytown,
New York 10591.




20.

»
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Beginning upon the effective date of this permit, the permittee shall submit to the NY SDEC Offices in Albany
and Tarrytown (see addresses in condition 19.d., above), a copy of their Semi-Annual Effluent and Waste
Disposal Reports submitted to the Nuclear Regulatory Commission (NRC).

OTHER WATER QUALITY REQUIREMENTS

21.

22,

23.

24,

Notwithstanding any other requirements in this permit, the permittee shall also comply with all applicable
Water Quality Regulations promulgated by the Interstate Environmental Commission (IEC), including
Sections 1.01 and 2.05 (f) as they relate to oil and grease.

It is recognized that, despite the exercise of appropriate care and maintenance measures, and corrective
measures by the permittee, influent quality changes, equipment malfunction, acts of God, or other
circumstances beyond the control of the Permittee may, at times, result in effluent concentrations exceeding
the permit limitations. The permittee may come forward to demonstrate to the NYSDEC that such
circumstances exist in any case where effluent concentrations exceed those set forth in this permit. The
NYSDEC, however, is not obligated to wait for, or solicit, such demonstrations prior to the initiation of any
enforcement proceedings, nor must it accept as valid on its face the statement made in any such

demonstration.

All chemicals listed and/or referenced in the permit application are approved for use. If use of new biocides,
corrosion control chemicals or water treatment chemicals is intended, application must be made prior to use.
No use will be approved that would cause exceedance of state water quality standards.

There shall be no net addition of PCBs by this facility’s dist:harges to the Hudson River.

BIOLOGICAL REQUIREMENTS:

25.

The permittee must continue to conduct the following long term Hudson River Monitoring programs during
each calendar year:

a. Long River Jchthyoplankton, Fall Shoals Trawls, and Beach Seine Survey

All data recording, analysis of samples, and Quality Control and Assurance must be conducted in
accordance with the 2002 Standard Operating Procedures (Normandeau Associates Inc., 2002) or in
accordance with modified procedures approved in advance by the NYSDEC. The permittee must
produce an annual year class report that presents the results of the above studies. Each annual report
must be submitted to: NYSDEC; Division of Fish, Wildlife and Marine Resources; Leader, Steam
Electric Unit, 625 Broadway, Albany, NY 12233-4756, no later than December 31 of the next calendar

year.

b. Striped Bass/Atlantic Tomcod Mark-Recapture Survey
All data recording, analysis of samples, and Quality Control and Assurance must be conducted in
accordance with the 2001-2002 Standard Operating Procedures (Normandeau Associates Inc., 2001)
or in accordance with modified procedures approved in advance by the NYSDEC. The permittee must
produce an annual report that presents the results of the above study. Each annual report must be
submitted to the NYSDEC'’s Steam Electric Unit Leader within 12 months of the completion of each

year’s field operations.




26.

27.

28.
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The permittee must schedule and take annual outages of no fewer than 42 unit-days between 23 February and
23 August of each calendar year. A unit-day outage is defined as a period of 24 consecutive houss during -
which cooling water circulation pumps are off at cither Indian Point Unit 2 or Unit 3. During these outages,
cooling water circulation pumps may temporarily run for maintenance and testing activities, and service water
pumps may be in operation. The permittee must give the NYSDEC’s Steam Electric Unit Leader an annual
report that provides a list of unit-day outages for each calendar year. Annual reports must be provided to the
Steam Electric Unit before 31 January of the next calendar year.

The Ristroph modified traveling screens number 21 through 26 and 31 through 36 must continue to be
operated on continuous wash when the corresponding cooling water circulation pump is running. The low
pressure wash nozzles installed at each of these screens must be operated at 4 to 15 PSI so that the fish and
invertebrates are removed from the traveling screens, washed into the existing fish return sluiceway, and
returned to the Hudson River. The operation of the screens and fish return system must be inspected daily
and the screen wash pressures recorded in the wash operator’s log. The traveling screens and the fish return
and handling system must minimize the mortality of fish to the maximum extent practicable.

The permittee must take the following steps to construct closed-cycle cooling:

a. Within six months of the effective date of this permit, the permittee must submit to the NYSDEC,
Division of Environmental Permits, Chief Permit Administrator, 625 Broadway, Albany, New York
12233-1750: (i) its schedule for seeking and obtaining, during this permit term, all necessary approvals
from the NRC, Federal Energy Regulatory Commission (FERC), and other governmental agencies to
enable construction and operation of closed-cycle cooling at Indian Point; and (ii) a report on the
progress to date of the Pre-Design Engineering Report required in special condition 28. b., below.

b. Within one year of the effective date of this permit, the permittee must submit to; NYSDEC, Division
of Environmental Permits, Chief Permit Administrator, 625 Broadway, Albany, NY 12233-1750, a
Pre-Design Engineering Report addressing regulatory and engineering issues, including but not limited
to federal, state and local approvals, associated with installing closed-cycle cooling at Indian Point
Units 1, 2, and 3. At a minimum, this report must address: (i) the potential relocation of a segment
of the Algonquin Gas Company’s (Algonquin) gas pipeline to construct closed-cycle cooling; (ii) the
potential need for blasting to construct closed-cycle cooling and its potential impacts; (iii) particulate
emissions from cooling towers; (iv) sequential construction outages at Units 2 and 3, as opposed to
simultaneous construction outages; (v) the potential impacts to emergy reliability and capacity
associated with anticipated construction outages as well as the 42 day annual operating outages; and
(vi) additional measures to reduce potential impacts to energy reliability or capacity. :

c. Within one year of the effective date of this permit, the permittee may also submit a Pre-Design
Engineering Report to the Chief Permit Administrator for an alternative technology(s) that will
minimize adverse environmental impact to a level equivalent to that which can be achieved by closed-

cycle cooling.

d. If the permittee submits a Pre-Design Engineering Report to the NYSDEC for an alterative
technology(s), as provided for in special condition number 28. c., above, the NYSDEC will evaluate
the capability of the proposed altermative to minimize adverse environmental impacts to a level
equivalent to that which can be achieved by closed-cycle cooling. If the NYSDEC determines that




29.
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the proposed alternative may be substituted for closed-cycle cooling, it will notify the permittee and,
if appropriate, will commence a proceeding to modify this permit accordingly.

Within one year after submission of the Pre-Design Engineering Report, the permittee must submit
design plans that address all construction issues for the conversion of the cooling water systems for
Units 1, 2, and 3 to a closed-cycle system, or for an alternative technology(s) if approved by the
NYSDEC pursuant to special condition nuinber 28. c. and d., above. All plans must be stamped and
signed by a Professional Engineer licensed by the State of New York. The design plans must be
submitted to NYSDEC, Division of Environmental Permits, Chief Permit Administrator. NYSDEC
will review to determine if the design plans are consistent with this permit and its requirements.

The permittee must inform the NYSDEC, Division of Environmental Permits, Chief, Energy and
Management Bureau, in writing within 5 business days of any application submitted to the Nuclear
Regulatory Commission (NRC) for modification or extension of the current operating licenses for
Units 2 and 3, which expire on September 28, 2013 and December 12, 2015, respectively.

Within 30 days afier receipt of the NRC’s approval of the proposed design plans for closed-cycle
cooling for Units 1, 2 and 3, the permittee must submit for approval to the NYSDEC, Division of
Environmental Permlts Chief Permit Administrator, an update of its June 2003 construction schedule
(Enercon Services, Inc. 2003) reflecting any design and schedule changes resulting from the NRC

approval.

The NYSDEC reserves the authority to unilaterally modify this permit pursuant to 6 NYCRR Part 621,
or take other appropriate action in the event that: (i) the NRC modifies or denies the permittee’s
design plans for closed-cycle cooling for Units 1, 2 and 3, (ii) any necessary proposal to a state or
federal agency for relocating a segment of the Algonquin pipeline is modified or denied, or (iii) the
permittec determines that it will not seek extension of its NRC licenses, and it so advises the
NYSDEC, Division of Environmental Permits, Chief, Energy and Management Bureau, in writing,

Within six months afier the effective date of this permit, and annually thereafter on January 1 of each year,
the permittee must pay $24 million into an escrow account that it creates at a financial institution approved
by the NYSDEC. The escrow account must be entitled the Hudson River Estuary Restoration Fund (HRERF).
_ All of the monies in the HRERF shall be held for the benefit of the HRERF and made available to the
NYSDEC to administer for projects or programs within the Hudson River Estuary (including tributaries to
the estuary below the federal dam at Troy) designed to restore, enhance or protect aquatic habitats, fish
species, or the quahty of Hudson River Estuary waters. These funds will not be used to support any of the
permittee’s obligations under this permit. Payments to the HRERF are non-refundable. Partial year payments

shall be prorated at $65 750 per day.

SCHEDULE OF COMPLIANCE:

30.

The permittee shall comply with the Schedule of Compliance (following page), including the reporting
requirements set forth below.

The permittee shall submit a written notice of compliance or non-compliance with each of the above
schedule dates no later than 14 days following each elapsed date, unless conditions require more

;o
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immediate notice under terms of 6 NYCRR Part 750. All such compliance or non-compliance
notification shall be sent to the locations listed under the section of this permit entitled RECORDING,
REPORTING AND ADDITIONAL MONITORING REQUIREMENTS. Each notice of non-
compliance shall include the following information:

1. A short description of the non-compliance; '

2. A description of any actions taken or proposed by the permittec to comply with the elapsed
schedule requirements without further delay and to limit environmental impact associated with the
non-compliance;

3. A description of any factors which tend to explain or mitigate the non-compliance; and

4. An estimate of the date the permittee will comply with the elapsed schedule requirement and an
assessment of the probability that the permittee will meet the next scheduled requirement on time.

c. Unless otherwise specified in this permit or in writing by the Department, the permittee shall submit
cop:es of any document required by the above schedule of compliance to NYSDEC Regional Water Engineer,
Region 3,200 White Plains Road, Tarrytown, New York 10591 and to the NYSDEC, Division of Water,
Bureau of Water Permits, 625 Broadway, Albany, N.Y. 12233-3505. )
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SCHEDULE OF COMPLIANCE
Action Outfall
Code | Number(s) Compliance Action Due Date
001 Submit approvable Protocol for Tri-Axial Thermal Study. (Special condition 7) EDP + 6 months
001 Submit a report on the progress to date of the Pre-Design Engineering Report (Special EDP + 6 months
Condition 28. a) :
001 Submit a schedule for obtaining all necessary approvals during the permit term from the EDP + 6 months
Federal Energy Regulatory Commission (FERC), Nuclear Regulatory Commission (NRC), and
other governmental agencies for the construction of closed cycle cooling et Indian Point during
the next permit term. (Special condition 28. a)
001 Submit a Pre-Design Engineering Report addressing regulatory and engineering issues EDP+1
associated with installing closed cycle cooling at Units 1, 2, and 3 Year
(Special condition 28.b)
N/A Permittee may submit Pre-Design Engineering Report for alternative technology(s) that EDP + | Year
achieves minimization of adverse environmental impact equivalent to closed-cycle cooling
Special Condition 28.c).
Annually, continue to ensure that biological monitoring projects [Longitudinal River Survey, EDP
N/A Beach Seine Survey, Fall Sheals Trawls and Striped Bass/Atlantic Tomcod Mark Recapture
Survey] are conducted according to the approved Standard Operation Procedures. Annual
results from the Longitudinal River Survey, Beach Seine Survey, and Fall Shoals Trawls must
be provided to the Department by 31 December of the next calendar year, while results from
the Striped Bass/Atlantic Tomcod Mark Recapture Survey must be provided to the Department
within 12 months of the completion of field operations. (Special condition 25)
N/A Schedule and take outages of no fewer than 42 unit-days between 23 February and 23 August EDP
in each calendar year over the permit term. Submit annual reports on outages prior to 31
January of each calendar year. (Special condition 26)
N/A Annually, the permittee must pay $24 million into an Hudson River Estuary Restoration Fund. Annually
These funds will be used to restore or enhance the Hudson River Estuary (Special condition
29). '
Conduct Tri-Axial Thermal Study es Outlined in Special Condition 7.
001
EDP + 1.5 years
Submit results of Tri-Axial Thermal Study as outlined in Special Condition 7. '
001 _ EDP + 1.75 years
Submit design plans that address all construction issues for the conversion of the cooling water :
N/A systems for units 1, 2, and 3 10 a closed cycle system or for construction of DEC-approved EDP+2
alternative technology(s) (Special condition 28.¢.). Years
Month-by-month report of daily operating data on electrical output, water use, and intake and
001 discharge temperature (Special Condition #19). Annual
N/;\ ' Submit Semi-annusl Effluent and Waste Disposal Reports prepared for NRC (Special
Condition 20) . Semi-Annual
N/A Submit revised construction schedule reflecting NRC approval process (Special Condition
28g) NRC App + 30
N/A Advise NYSDEC of extension of NRC licenses (Special Condition 28.£.) Days
) October 3, 2008
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The permittee shall take samples and measurements, to comply with the monitoring requirements specified

in this permit, at the location(s) shown in the three figures below:
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BEST MANAGEMENT PRACTICES

L.

The permittee shall maintain and implement a Best Management Practices (BMP) plan to prevent, or
minimize the potential for, release of significant amounts of toxic or hazardous pollutants to the waters of
the State through plant site runoff; spillage and leaks; sludge or waste disposal; and storm water discharges
including, but not limited to, drainage from raw material storage.

The permittee shall review all facility components or sysiems (including material storage areas; in-plant
transfer, process and material handling areas; loading and unloading operations; storm water, erosion, and
sediment control measures; process emergency control systems; and sludge and waste disposal areas) where
toxic or hazardous pollutants are used, manufactured, stored or handled to evaluate the potential for the
release of significant amounts of such pollutants to the waters of the State. In performing such an
evaluation, the permittee shall consider such factors as the probability of equipment failure or improper
operation, cross-contamination of storm water by process materials, settlement of facility air emissions, the
effects of natural phenomena such as freezing temperatures and precipitation, fires, and the facility's history
of spills and leaks. For hazardous pollutants, the list of reportable quantities as defined in 40 CFR, Part 117
may be used as a guide in determining significant amounts of releases. For toxic pollutants, the relative
toxicity of the pollutant shall be considered in determining the significance of potential releases.

The review shall address all substances present at the facility that are listed as toxic pollutants under Section
307(a)(1) of the Clean Water Act or as hazardous pollutants under Section 311 of the Act or that are
required to be reported on the Industrial Chemical Survey. .

Whenever the potential for a significant release of toxic or hazardous pollutants to State waters is
determined to be present, the permittee shall identify BMPs that have been established to minimize such
potential releases. Where BMPs are inadequate or absent, appropriate BMPs shall be established. In
selecting appropriate BMPs, the permittee shall consider typical industry practices such as spill reporting
procedures, risk identification and assessment, employee training, inspections and records, preventive
maintenance, good housekeeping, materials compatibility and security. In addition, the permittee may
consider structural measures (such as secondary containment and erosion/sediment control devices and

practices) where appropriate.

Development of the BMP plan shall include sampling of waste stream segments for the purpose of toxic "hot
spot" identification. The economic achievability of effluent limits will not be considered until plant site
"hot spot" sources have been identified, contained, removed or minimized through the imposition of site
specific BMPs or application of internal facility treatment technology. For the purposes of this permit
condition a "hot spot” is a segment of an industrial facility; including but not limited to soil, equipment,
material storage areas, sewer lines etc.; which contributes elevated levels of problem pollutants to the
wastewater and/or storm water collection system of that facility. For the purposes of this definition,
problem pollutants are substances for which treatment to meet a water quality or technology requirement
may, considering the results of waste stream segment sampling, be deemed unreasonable. For the purposes
of this definition, an elevated level is a concentration or mass loading of the pollutant in question which is
sufficiently higher than the concentration of that same pollutant at the compliance monitoring location so
as to allow for an economically justifiable removal and/or isolation of the segment and/or B.A.T. treatment

of wastewaters emanating from the segment.

The BMP plan shall be documented in narrative form and shall include any necessary plot plans, drawings
or maps. Other documents already prepared for the facility such as a Safety Manual or a Spill Prevention,
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Control and Countermeasure (SPCC) plan may be used as part of the plan and may be incorporated by
reference. USEPA guidance for development of storm water elements of the BMP is available in the
September 1992 manual "Storm Water Management for Industrial Activities,” USEPA Office of Water
Publication EPA 832-R-92-006 (available from NTIS, (703)487-4650, order number PB 92235969). A copy
of the BMP plan shall be maintained at the facility and shall be available to authorized Department
representatives upon request. As a minimum, the plan shall include the following BMP's:

a. BMP Committee e. Inspections and Records i. Security .
b. Reporting of BMP | f. Preventive Maintenance Jj- Spill prevention & response
Incidents : :
c. Risk Identification & g. Good Housekeeping k. Erosion & sediment control-
- Assessment
d. Employee Training h. Materials Compatibility 1. Management of runoff

The BMP plan shall be reviewed annually and shall be modified whenever: (a) changes at the facility
materially increase the potential for significant releases of toxic or hazardous pollutants, (b) actual releases
indicate the plan is madequate or (c) a letter from the Regional Water Engineer highlights inadequacies in

the plan.

Facilities with Petroleum and/or Chemical Bulk Storage (PBS and CBS) Areas:
Compliance must be maintained with all applicable regulations including those involving releases,

registration, handling and storage (6NYCRR 595-599) and (6NYCRR 612-614). Stormwater discharges
from handling and storage areas should be eliminated where practical. '

A. Spill Cleanup - All spilled or leaked substances must be removed from secondary containment systems
as quickly as practical and in al] cases within 24 hours. The containment system must be thoroughly cleaned
to remove any residual contamination which could cause contamination of stormwater and the resulting
discharge of pollutants to waters of the State. Following spill cleanup the affected area must be completely
flushed with clean water three times and the water removed after each flushing for proper disposal in an on-
site or off-site wastewater treatment plant designed to treat such water and permitted to discharge such
wastewater. Alternatively, the permittee may test the first batch of stormwater following the spill cleanup
to determine discharge acceptability. If the water contains no pollutants it may be discharged. Otherwise
it must be disposed of as noted above. See Discharge Momtormg below for the hst of parameters to be

sampled for.

B. Discharge Qperation - Stormwater must be removed before it compromises the required containment
system capacity. Each discharge may only proceed with the prior approval of the permittee staff person
responsible for ensuring SPDES permitcompliance. Bulk storage secondary containment drainage systems
must be locked in a closed position except when the operator is in the process of draining accumulated
stormwater. Transfer area secondary containment drainage systems must be locked in a closed position
during all transfers and must not be reopened unless the transfer area is clean of contaminants. Stormwater
discharges from secondary containment systems should be avoided during periods of precipitation. A
logbook shall be maintained on-site noting the date, time and personnel supervising each discharge.

C. Discharge Screening - Prior to each discharge from a secondary containment systém the stormwater must
be screened for contamination. All stormwater must be inspected for visible evidence of contamination.
Additional screening methods shall be developed by the permittee as part of the overall BMP Plan, e.g. the use
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of volatile gas meters to detect the presence of gross levels of gasolirie or volatile organic compounds. If the
screening indicates contamination, the permittee must collect and analyze a representative sample of the
. stormwater. If the water contains no pollutants it may be discharged. Otherwise it must either be disposed of
in an on-site or off-site wastewater treatment plant designed to treat and permitted to discharge such
wastewater or the Regional Water Engineer can be contacted to determine if it may be discharged without

treatment.

D. Discharge Monitoring - Unless the discharge from any bulk storage containment system outlet is identified
in the SPDES permit as an outfall with explicit effluent and monitoring requirements, the permittee shall
monitor the outlet as follows:
(i) Bulk Storage Secondary Containment .vastems:
(a) The volume of each discharge from each outlet must be monitored. A representative
sample shall be collected of the first discharge® following any cleaned up spill or leak. The
sample must be analyzed for pH, the substance(s) stored within the containment area and any
other pollutants the permittee knows or has reason to believe are present’. .
(b) Every fourth discharge’ from each outlet must be sampled for pH, the substance(s) stored
within the containment area and any other pollutants the permittee knows or has reason to
believe are present’.
(i) T ransfer Area Secondaty Containment Systems:
The first discharge' following any spill or leak must be sampled for flow, pH, the substance(s)
transferred in that area and any other pollutants the permittee knows or has reason to believe

are present’.

E. Discharge Reporting - Any results of monitoring required above must be submitted to the Department by
appending them to the corresponding discharge monitoring report (DMR). Failure to perform the required
discharge monitoring and reporting shall constitute a violation of the terms of the SPDES permit.

F. Prohibited Discharges - In all cases, any discharge which contains a visible sheer, foam, or odor, or
may cause or contribute to a violation of water quality is prohibited. The following discharges are
prohibited unless specifically authorized elsewhere in this SPDES permit: spills or leaks, tank bottoms,
maintenance wastewaters, wash waters where detergents or other chemicals have been used, tank hydrotest
and ballast waters, contained fire fighting runoff, fire training water contaminated by contact with pollutants
or containing foam or fire retardant additives, and, unnecessary discharges of water or wastewater into
secondary containment systems. An example of a necessary discharge could be the addition of steam to
prevent bulk storage containment area sump pumps from freezing during cold weather.

. DISCHARGE NOTIFICATION REQUIREMENTS:

'Discharge includes stormwater discharges and snow and ice removal. If applicable, a representative
sample of snow and/or ice should be collected and allowed to melt prior to assessment. :

?[f the stored substance is gasoline or aviation fuel then sampled for oil & grease, benzene, ethylbenzene,
naphthalene, toluene and total xylenes (EPA method 602). If the stored substance is kerosene, diesel fuel, fuel oil
or lubricating oil gasoline or aviation fuel then sampled for oil & grease and poiynuclear aromatic hydrocarbons
(EPA method 610). If the substance(s) are listed in Tables 6-8 of application form NY-2C sampling is required. If
the substance(s) are listed in NY-2C Tables 9-10 sampling for appropriate indicator parameters may be required,
€.g., substituting BODS for methanol, substituting toxicity testing for demeton. Discharge volume may be calculated
by measuring the depth of water within the containment area times the wetted area converted to gallons or by other
suitable methods. Form N'Y-2C is available on the NYSDEC web site. Contact the facility inspector for further

guidance. In all cases flow and pH monitoring is required.

IJ‘
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The permittee shall, except as set forth in (c) below, maintain the existing identification signs at all outfalls to
surface waters, which have not been waived by the Department in accordance with 17-0815-a. The sign(s) shall
be conspicuous, legible and in as close proximity to the point of discharge as is reasonably possible while
ensuring the maximum visibility from the surface water and shore. The signs shall be installed in such a
manner to pose minimathazard to navigation, bathing or other water related activities. Ifthe public has access
to the water from the land in the vicinity of the outfall, an identical sign shall be posted to be visible from the
direction approaching the surface water.

The signs shall have minimum dimensions of eighteen inches by twenty four inches (18" x 24") and shall have
white letters on a green background and contain the following information:

For information about this permitted discharge contact:
Permittee Name: '
Permittee Contact:
Permittee Phone: ( ) - #HE - HHEE

:-' NYSDEC Division of Water Regional Office Address :

N.Y.S. PERMITTED DISCHARGE POINT
SPDES PERMIT No.: NY
OUTFALL No.:

NYSDEC Division of Water Regional Phone: ( ) - ##Hf -#iHi#

For each discharge required to have a sign in accordance with a), above, the permittee shall provide for public
review ata repository accessible to the public, copies of the Discharge Monitoring Reports (DMRs) as required
by the RECORDING, REPORTING AND ADDITIONAL MONITORING REQUIREMENTS page of
this permit. This repository shall be open to the public, at a minimum, during normal daytime business hours.
The repository may be at the business office repository of the permittee or at an off-premises location of its
choice (such location shall be the village, town, city or county clerk’s office, the local library or other location
as approved by the Department). In accordance with the RECORDING, REPORTING AND
ADDITIONAL MONITORING REQUIREMENTS page of your permit, each DMR shall be maintained
on record for a period of three years. '

The permittee shall periodically inspect the outfall identification signs in order to ensure that they are
maintained, are still visible and contain information that is current and factually correct.
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- RECORDING, REPORTING AND ADDITIONAL MONITORING REQUIREMENTS:

1. The permittee shall also refer to 6 NYCRR Part 750 ( http://wew.dec.state ny.us/website/reqs/750.htm) for additional

information concerning monitoring and reporting requirements and conditions.
2. The monitoring information required by this permit shall be summarized, signed and retained for a period of °
three years from the date of the sampling for subsequent inspection by the Department or its designated agent.

Also, monitoring information required by this permit shall be summarized and reported by submitting: -

(if box is checked) completed and signed Discharge Monitoring Report (DMR) forms for each
month reporting period to the locations specified below. Blank forms are available at the Department's
Albany office listed below. The first reporting period begins on the effective date of this permit and the
reports will be due no later than the 28th day of the month following the end of each reporting period.

[ (ifbox is checked) an annual report to the Regional Water Engineer at the address specified below.
The annual report is due by February 1 and must summarize information for January to December of
the previous year in a format acceptable to the Department.

D (if box is checked) a monthly "Wastewater Facility Operation Report..." (form 92-15-7) to the:
Regional Water Engineer County Health Department or Environmental Control Agency
and/or specified below

Send the griginal (top sheet) of each DMR page to: Send the first copy (second sheet) of each DMR page

to:
D.ep.aftment of Environmental Conservation Department of Environmental Conservation
Division of Water . : Regional Water Engineer, Region 3
Bureau of Watershed Compliance Programs 200 White Plains Road
625 Broadway Tarrytown, New York 10591

Albany, New York 12233-3506
' Phone: 914-332-1
Phone: (518) 402-8177 hone: 914-332-1835

3. Noncompiiance with the provisions of this permit shall be reported to the Department as prescribed in the
attached General Conditions (Part IT). o

4.  Monitoring must be conducted according to test procedures approved under 40 CFR Part 136, unless other test
procedures have been specified in this permit.

5. If the permittee monitors any pollutant more frequently than required by the permit, using test procedures
approved under 40 CFR Part 136 or as specified in this permit, the results of this monitoring shall be included
in the calculations and recording of the data on the Discharge Monitoring Reports.

6. Calculation for all limitations which require averaging of measurements shall utilize an arithmetic mean unless
otherwise specified in this permit.

7. Unless otherwise specified, all information recorded on the Discharge Monitoring Repott shall be based upon
measurements and sampling carried out during the most recently completed reporting period.

8.  Anylaboratory test or sample analysis required by this permit for which the State Commissioner of Health issues
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certificates of approval pursuant to section five hundred two of the Public Health Law shall be conducted by a
laboratory which has been issued a certificate of approval. Inquiries regarding laboratory certification should
be sent to the Environmental Laboratory Accreditation Program, New York State Health Department Center for
Laboratories and Research, Division of Environmental Sciences, The Nelson A. Rockefeller Empire State Plaza,

Albany, New York 12201.




New York State Department of Environmental Conservation
Erin M. Crotty, Commissioner

FACT SHEET

NEW YORK STATE POLLUTANT DISCHARGE ELIMINATION SYSTEM
(SPDES) DRAFT PERMIT RENEWAL WITH MODIFICATION
INDIAN POINT ELECTRIC GENERATING STATION
Buchanan, NY - November 2003 '

Facility Name: Indian Point Units 1, 2 and 3
SPDES #: NY-0004472

DEC Application #s: 3-5522-00011/00004

~ Fig. 1: Indian Point Nuclear Generating
Station, Hudson River, New York State

I._Introduction:

These fact sheets generally describe the environmental and facility operational issues and draft
permit conditions of a modified SPDES permit which the Department of Environmental
Conservation (Department) proposes to issue for the Indian Point Electric Generating Station in
Buchanan, New York. The draft permit will be the subject of a public review and comment
period, as well as an administrative hearing process (including adjudication, if determined to be
appropriate), before the Department issues a final permit.

The draft permit contains conditions which address three aspects of operations at Indian Point
regulated under the United States’ Clean Water Act (CWA; 33 USC §1251, et seq.) and parallel
New York State law and regulations: conventional industrial pollutant discharges, thermal
discharge, and cooling water intake structure. Limits on the conventional industrial discharges
are not significantly changed from the previous permit. New conditions are included to address
the thermal discharge and to implement the “best technology available” (BTA) for minimizing
adverse impacts to aquatic resources from the cooling water intake.

Detailed discussions of water quality and biological components of the permit follow at
Attachments A and B. .
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II. Facility Description:

The Indian Point facility is located on the east shore of the Hudson River at about River Mile 42,
in Buchanan, New York (NY), south of Peekskill, in Westchester County, NY (figure 2, below).
Indian Point Units 2 and 3 are nuclear powered steam electric generating plants owned and
operated by Entergy Nuclear Indian Point 2 LLC and Entergy Nuclear Indian Point 3 LLC
(Entergy - the permittee), respectively. Units 2 and 3 have a combined generating capacity of
1910MW. Indian Point Unit 1, also owned and managed by Entergy Nuclear, is no longer
generating and is awaiting decommissioning; however, coolmg and service water is still drawn
through the Unit 1 intake.

Indian Point Power Plant

Fig. 2: General Location of Indian Point
Nuclear Generating Station on the Hudson
River, New York State

The Indian Point facility uses once-through cooling systems that withdraw up to 2.5 billion
gallons of water per day from the Hudson River. This cooling water is drawn in through three
intake structures located on the shoreline of the Hudson River. Heated non-contact cooling
water is discharged back into the Hudson through sub-surface diffuser ports located along the
seaward wall of the discharge canal which is located down-river (south) of the intake structures.
Some residual industrial chemicals are discharged with the thermal discharge.

The facility currently operates Ristroph modified traveling screens, a fish handling and return
system, two-speed pumps in Unit 2, and variable-speed pumps in Unit 3 as measures to reduce
mortality of fish and aquatic invertebrates due to operation of the cooling water intake system.

[II. Hudson River Settlement Agreement;

Prior SPDES permits for the Indian Point facility (along with the Roseton and Bowline Point
steam electric generating units) reflected the terms of the 1981 - 1991 “Hudson River Settlement
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Agreement” (HRSA) and four subsequent Consent Orders (effective 1992 - 1998) that generally
extended HRSA conditions. The HRSA and Consent Order terms included specific provisions to
partially address thermal discharges, some aquatic organism protection measures and a series of
long-term studies of Hudson River fish species. The last SPDES permit for the Indian Point
facility expired in 1992, but its terms have been continued under provisions of the NY State
Administrative Procedure Act (SAPA).

V. Overview of the Per

This draft permit continues the discharge limits on certain metals, solvents and other industrial
pollutants contained in the current permit. In addition, it requires compliance with thermal
discharge standards and includes measures to protect aquatic organisms. The thermal discharge
conditions will generate data that the Department can use to determine whether the thermal
discharges from Units 2 and 3, together or separately, meet New York State thermal criteria.
The conditions related to the protection of aquatic organisms will reduce impingement and
entrainment of fish and other small aquatic organisms. (Large fish are impinged against the
cooling water intake screens. Smaller organisms are entrained when they are drawn into and
through the plant’s cooling water system.) Finally, the draft permit also mandates the
continuation of certain aquatic resource protection measures and Hudson River monitoring
studies currently in use at the facility.

A. Conventional Industrial Discharges; Discharges related to the former on-site sewage

treatment plant have been discontinued because sanitary waste from Indian Point is now
routed to the community wastewater treatment plant. No other significant changes are
proposed to existing effluent limits. :

B. Thermal Discharges: The permittee must satisfy the provisions of Section 316(a) of
the CWA and related requirements in 6 NYCRR Section 704.2 which provide that the
thermal discharges from Indian Point to the Hudson River should meet regulatory
temperature criteria for estuaries, and must meet the NYS standard of ensuring the
propagation and survival of a balanced, indigenous population of shellfish, fish and other

aquatic species.

> Within the first two years of the SPDES permit term, the permittee must
conduct a tri-axial (3-dimensional) thermal study to document whether the
thermal discharges from Units 2 and 3 comply with NYS water quality
criteria.

> In the event that the Indian Point cooling water discharge does not meet
the NYS thermal criteria, the permittee may apply for a modification of
one or more of the criteria as provided for under 6 NYCRR Part 704.4. In
applying for a modification, the permittee must establish to the satisfaction
of the Department that one or more of the criteria are unnecessarily
restrictive and that the modification would not inhibit the existence and



propagation of a balanced indigenous population of shellfish, fish and
wildlife in the Hudson River.

> Closed-cycle cooling is an available technology which can substantially ‘
reduce the amount of heat discharged into the Hudson River by reducing

" intake flow.

C. Cooling Water Intake Structure: Pursuant to Section 316(b) of the CWA, and 6
NYCRR Section 704.5, the Department has determined that the site-specific best
technology available (BTA) to minimize adverse environmental impact of the Indian
Point Units 1, 2 and 3 cooling water intake structures is closed-cycle cooling. However,
the Department will give the permittee the opportunity to propose, within a year of the
permit becoming effective, an alternative technology(s) that can minimize adverse
environmental impact to a level equivalent to that which can be achieved by closed-cycle
cooling at this site. The Department will evaluate any proposal submitted by the
permittee. If the proposed technology(s) is accepted, the Department may modify the

~ permit accordingly.

1. Immediate Fish Protection Measures:
In addition to the steps above, upon the effective date of the SPDES permlt, the

permittee must take the following steps to reduce or mitigate adverse
environmental impacts from the continued operation of the existing once-through
cooling water intake system while steps are being taken to implement BTA.

> To reduce the number of fish and other aquatic organisms
entrained by reducing water withdrawals at Indian Point, the
permittee must schedule and take annual generation outages of no
fewer than 42 unit-days between 23 February and 23 August of
each calendar year (the entrainment season). These outages must
continue until the permittee has commenced operation of a closed-
cycle cooling system at the Indian Point facility.

> To minimize injury and mortality to adult and juvenile fish due to
impingement on the intake screens, the permittee must continue
-operating the existing, Department-approved fish impingement
mitigation measures (e.g., Ristroph screens, fish return sluiceway).

> To reduce entrainment when the facility is operating, the permittee
must reduce flows throughout the year according to a prescribed
schedule specified in the permit.

> The permittee must also, during each calendar year, continue to
conduct long-term Hudson River fish monitoring programs: Long
River Ichthyoplankton, Fall Shoals Trawls, Beach Seine, and
Striped Bass/Atlantic Tomcod Mark-Recapture Survey.
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2. Additional Compliance Measure:

Upon the effective date of the SPDES permit, the permittee must pay $24 million
annually into an escrow account entitled the Hudson River Estuary Restoration
Fund (HRERF), to be made available to the Department. All of the HRERF funds
shall be held for the benefit of the HRERF, from which the Department will draw
funds for programs or projects that are designed to restore, protect, or enhance
Hudson River Estuary resources. These resources include but are not limited to
aquatic habitat, fish, shellfish and other aquatic species (all life stages), and
Hudson River water quality. This amount represents: a). the difference between
the cost of operating and maintaining the existing facility and the cost of
operating and maintaining a facility using closed-cycle cooling, and b) the
expected return on unspent capital (i.e. the cost to construct cooling towers) that
is instead available for investment. These annual payments will continue until the
permittee has commenced construction of cooling towers for the closed-cycle -
cooling system at the Indian Point facility.

D. Pending Issues: Actual construction of a closed-cycle system cannot occur until
certain initial investigations and proceedings have been completed. The permittee must,
therefore, undertake specific steps to implement closed-cycle cooling:

1. Pre-Design Engineering Report
The permittee must complete certain site-related inquiries, including but not
limited to assessing: potential need for blasting as well as any potential impacts
from blasting; cooling tower particulate emissions; potential need to relocate the
Algonquin Gas Company’s natural gas pipeline; whether construction outages for
Units 2 and 3 must occur simultaneously, can be done sequentially, or under an

. alternative schedule; and whether the construction outages, 42 day annual
operating outages, or other measures can be undertaken so as to reduce potential
impacts to energy reliability or capacity. Thus, the Department is requiring the
permittee to submit for approval a Pre-Design Engineering Report that addresses
and resolves all regulatory and engineering issues associated with installing
closed-cycle cooling for Units 1, 2, and 3. This submission must-occur within one
year of the effective date of the SPDES permit.

2. Detailed Engineering Plans

Within one year after submission of the Pre-Design Engineering Report, the
permittee must submit complete design plans that address all construction issues
for conversion of Units 1, 2 and 3 to closed-cycle cooling.

3. License Modification and Other Approvals

The permittee must obtain approvals for closed-cycle cooling system construction
from other government agencies having authority over the nuclear power
generation facilities or aspects of the construction site. This includes, but is not
limited to, the permittee’s obtaining modifications of its operating licenses from
the Nuclear Regulatory Commission (NRC) to authorize conversion to closed-
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cycle cooling. The NRC will review operational safety and hazard issues that
arise as a conséquence of the permittee’s proposal to convert to closed-cycle
cooling. It also includes obtaining the approval of the Federal Energy Regulatory
Commission (FERC) to relocate the Algonquin Gas Company’s natural gas
pipeline, if such relocation is determined to be necessary. Other state and local
agency approvals may also be required. To address these issues, the Department
is requiring the permittee to submit, within 6 months of the effective date of the
SPDES permit, a schedule showing the permittee’s plan for seeking other
necessary government approvals for the construction of closed-cycle cooling for
the Indian Point facility. If the NRC denies or requires changes to Entergy’s
application to modify its licenses, or if FERC does not approve relocation of the
Algonquin pipeline, the Department may initiate a modification of the permit, or
take other appropriate action.

4. NRC License Extension

An important unsettled issue relates to the potentlal for Entergy to seek an
extension of its NRC operating licenses. The Department cannot require the
permittee to seek NRC license extensions. If the permittee determines that it will
not extend its NRC licenses, or the NRC denies the license extensions, the
Department will not require the construction of a closed-cycle cooling system. In
that case the Department may also initiate a proceeding to modify the permit,
including revision of the Department’s BTA determination.

This permit does not require the construction of cooling towers unless: (1) the
applicant seeks to renew its NRC operating licenses, (2) the NRC approves
extension of the licenses, and determines that the installation and operation of
closed-cycle cooling is feasible and safe, and (3) all other necessary Federal
approvals are obtained. Ifthe NRC grants extensions of the permittee’s licenses,
the permittee must submit for Department approval a revised construction
schedule to reflect any construction design or schedule changes resulting from the
NRC approval process or other approvals. Entergy has estimated that once
construction begins, the conversion to closed-cycle cooling will take 4 years and
9 months to complete. In order to ensure reliability of the State electric system,
the Department will require that the permittee, in the process of producing the
revised compliance schedule, investigate avoiding construction outages during the:
summer months of peak electricity consumption. Implementation of closed-cycle
cooling will be subject to the specific preliminary requirements described above.

V. Attachments;
A: SPDES Permit Fact Sheet and summary of proposed permit changes for
Wastewater Data, Receiving Water Data, and Permit Limit Derivation.

B: SPDES Permit Biological Fact Sheet and summary of proposed permit
changes for Aquatic Resources and Best Technology Available (BTA)
Determination.
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SPDES PERMIT FACT SHEET and summary of proposed permit changes:
Wastewater Data, Re;eivﬂng Water Data, and Permit Limi¢ Derivation.




SPDES PERMIT FACT SHEET: . Wastewater Data, Recelving Water Data, and, Permit Limit

Dertvation,

(sce last pages of fact sheet for explanatory noteg).

(1) General Permittee Data:

Permit Number Permittee Name Fecility Name Location (C, T, V) County Industrial Code Major/Sub Basin

0004472 Entergy ? Nuclear, Indian Point Indian Point Nuclear Generation Facility Buchanan Westchester 4911 13-01
(2) Summary of Final Outfall Flow Rate(s) and Recelving Water Dats:
Outfall lnformation Recefving Water laformation
Latitude Longitude Flow Rete (MGD) For use by WQ Engineor - Critical Dats

Qutfall Maximum Water Index QI0 30Qi0 | Dilution/ pH Temp Hardness

] LI LI Average | or Design Name Class Number (MGD) | (MGD) | Mixing s | (mgN)
001 41 1607 735719 2500 Ongce-Through Cooling Water & LVW SB H
o2 |+ “ Varieble | Uncontaminated Stormwater Runoff . H
009
ote - “ TBD Bductor Pit Dischasge “ B .




L
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(3) Individual Qutfall Data Summaries and Permit Limit Development:
foutran loor | '

Source(s) of Wastcwater Once-through Cooling Water, contributory treated wastewater streams (low volums wastowater)

Existing W T Facilitics

EPA Point Source Category & Steam Electric Power Generation 40 CFR 423
Production Rate

EMoent Parameter (Units) Existing EfMuent Quality Techoology Based EfMltuent Limit Water Quzlity Based Efflueat Limit | Permit
Bosla
(concentration units - mg/), concentration mass PQL AWQC Efflucnt (Tor
ug/lor ng/l;, mass units - he/d wvQ
or g/d) Avg/Max 95%/99% | Avg/Mex | 95%N99% conc. mass Type conc. Basig cone, | conc, mass | Type

WET TESTING . ) NA Recommeadod? NO

Plow Rats, units = MGD Avernge Maximum 2500 NA NA

pH (m) ) Migtmum 6.0 Maximem 90 ’ Range QOCFR423

Total Regidual Chiorine mg/l 02 02 40CFR4D3 0.0075 T

Lithiom Hydroxide mg/l 0.01 0.01 . . | BATBY] NA . ’ T

Bovon - Acid Sotuable mg a7 . 10 528 BAT/BPJ i0 T

Tempersturs Degroes P* 1o i 1me R SNYCRR Part 704

* See (4) Additional Issucs Page 4
of thia document

SUM OF 01B,01C, 01D, 0112
oL

Tota! Suspended Solids g/l 50 BCT LT

SUM OF 0IC & 0ID ) : 5

Hexavalent Chromium mg/ a ’ BAT/BPI 0.054 T

QUTFALL 01G 3

Phosphates as P mg/1 38 BP! NA T
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(3) Individual Qutfall Data Summaries oad Permit Limit Development:

Qutfalls 01M, 002-

009
Source(s) of Wastowater Uncoataminated Stormwater Runoff’
Existi T Focilities
EPA Point Source Category & 40CFR42)
Production Rate :
Uncontaminated Stormwater Runoff - NO MONTTORING REQUIRED

OUTFALLS 01L,01P and 01N

Effluent Parameter (Units) Existing Effluent Quality Techuology Based EfMuent Limit Wator Quality Based Effluent Limit | Permit

’ Bast
(concentration units - mg/l, concentration masg PQL AWQC Effluent (Tor
ug/lor ngh; mass units - bs/d

I wQ)
ar g/d) AvgMox 1 95%/99% Avg/Max I 95%/99% conc. mass Type cone. Basis conc. conc. mass Type

01L NA Recotmmended? NO

Flow Rate, unity = Avernge Meximum l NA

pH (su) Minimum 60 Maximum 9.0 60-9.0 . - Rangs

-

Florides . ) 5.0 [biday
Iron 4mgh
Copper 1.0mg/1

CONTRIBUTORY
WASTEWATER TO 001
01P EDUCTOR PIT
DISCHARGE

SHGE

E|E]E

Ol & Orease mgh 15 BCT T
Total Suspended Salids mg/t . 0 .{ BCT . . T
0IN

" ol & Grease mgnt 15

3|8

Total Susponded Solids mg/! ) - 50
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(4) Additional Issues

Water Quality Based Effluent Limits (WQBELs):

New York State water quality regulations (for surface waters) are implemented by applying the
Total Maximum Daily Load (TMDL) process to watersheds, drainage basins or waterbody
segments on a pollutant specific basis. The analysis determines if there is a “reasonable
potential” that the discharge of a pollutant will result in exceedance of ambient water quality
criteria (AWQC). If there is a reasonable potential for an exceedance of AWQC, the TMDL is
used to establish waste load allocations for point sources and load allocations for nonpoint
sources of the pollutant. For point sources, the waste load allocations are translated to WQBELSs

for inclusion in SPDES permits.

Reference - TOGS 1.3.1; USEPA Guidance for Water Quality - Based Decisions: The TMDL
Process; 40 CFR 130; and the Clean Water Act 303(d).

See also thermal discharge discussioﬁ, below.

Statistics: .
The statistical methods utilized are consistent with TOGS 1.2.1 and the USEPA, Office of

Water, Technical Support Document For Water Quality-based Toxics Control, March 1991,
Appendix E. They are generally based on log normal analysis. If other data distributions such
as normal or delta-lognormal are utilized, it is noted below. Statistical calculations were not
performed for parameters with insufficient data. Generally, ten or more data points are needed to
calculate percentiles. Two or more data points are necessary to calculate an average and a -
maximum. Non-detects were included in the statistical calculations at the reported detection

limit unless otherwise noted.

Monitoring data collected during the following time period was used to calculate statistics: N/A
This data was taken from the following source(s): N/A

Internal Waste Stream Monitoring: _ _

40 CFR 122.45(h)(1) allows the permit authority to monitor and limit parameters at internal
locations when controlling them solely at the final outfall is impractical or infeasible. Dilution
of a process wastewater with large volumes of cooling water and/or storm water is one example
of when the use of an internal monitoring point is justified. Monitoring at the following internal
outfalls is necessary: 01B, 01C, 01D, 01G, OIL, & 01P. . !
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WET Testing: :
Testing is required, in accordance with TOGS 1.3.2, for the following reasons: NOT
REQUIRED
Indicator Parameters:

In accordance with 40 CFR 122.44(e)(2), The permit writer has determined that effective
treatment and/or acceptable performance for speciﬁc parameters is indicated by one or more
other parameters which are limited and therefore a decision has been made to not limit or
monitor these specific parameters. This judgement is based on the similarity between this and
the regulated parameter(s) and historical data where available. The use of indicator parameters
is not appropriate for WQBELs. Following is a list of the affected parameters: N/A

Thermal:
Under Section 316(a) of the Clean Water Act (CWA), a permittee may submit a demonstration

that its thermal discharge does not threaten the survival of indigenous aquatic populations even if
it does not meet state water quality criteria. Such a study was prepared in 1978 by the prior
owners of the Indian Point units, but it was superseded by provisions of the 1981 - 1991 Hudson
River Settlement Agreement and subsequent Consent Orders effective 1992 - 1998. Based on
that older “316(a) demonstration”, the former operators of the Indian Point units asserted that the
facility complied with the NYS thermal standard (6 NYCRR Part 704).

Based on modeling submitted with the 1999 DEIS by the prior owners of Indian Point (along
with owners of two other Hudson River generating stations), the thermal criteria outlined in 6

* NYCRR Part 704.2 are not being consistently maintained under the present operation of the
facility. Appendix VI Chapter 6 of the 1999 DEIS, “Near-field Temperature Modeling”,
concludes that newer analyses of the discharge from Indian Point "... indicate that it is highly
likely that the exceedance of the top-width criterion, and possible the cross-sectional area
criterion, would occur under slack conditions. Top-width exceedances occur under all flood
scenarios . ..." In more general terms, this means that temperatures measured at the water
surface along a line running from the outfall across the river to the far shore, and measured at
varying depths along the cross-section below that line from outfall to far shore, likely exceed the
thermal criteria in the Department’s regulations during periods with lowest river flow velocities,
that is, during the transition between tidal cycles. Furthermore, temperatures at the water surface
along that same line from outfall to far shore appear to exceed the thermal criteria at all flow

levels classified as “flood”, that is, during high tides.
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The permit therefore requires the permittee to conduct additional thermal studies to verify actual
in-stream conditions of the thermal component of the discharge. The in-stream tri-axial study
mandated by Special Condition 7 will require actual measurement of river and outfall
temperatures at multiple points on the surface and at depth, along the surface and in cross-section
running from the outfall and across the river to the far shore, as well as temperature
measurements on the surface and at various depths at specified points running parallel to the
course of the river. Using this additional data plus existing sources, the Department will be able
to determine if the Indian Point facility complies with the thermal standard and whether to grant

Indian Point a variance from NYS thermal criteria.

Schedule of Compliance:

A schedule of compliance items and submissions has been developed and summarizes all
required submissions for the term of the permit.
5) Summary of Proposed Permit Changes:

Compared to the issued permit this draft is intended to replace, the following significant changes

are proposed:

Deleted outfalls: 01A and OIF

Added outfall Olf - Eductor Pit Discharge.
_ Added Thermal studies.

Removed all references to the now-expired Hudson River Settlement Agreement.

Includes a schedule of compliance.
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{6) Explanatory Notes:
Pjease note thet come of these terms are not applicable to every fact shoot.

AL-
AVGor Av -
AWQC-

Basis -
BAT -

BCT-
BPJ-

BPT -
BTA-

Design Flow -

Fipal -
FERC-
gd-
oW -
Ind.
Interim -

(bs/d or t4/d -
LVW

Maox or Mx ~
MGD -
mgl -

Dilutica/Mixing «

Model -
Man ~
NAorN/A -

Range -
T.
TOGS -

ughl-

WQ.
WQBEL -
7Q10-
10Q10-
95% -

133-

Action level calculated in accordance with TOGS*1.2.1 (non POTWs) and TOGS 1.3.3 (POTWs). Sec the permit t‘oru complete definition.

Average. Ths arithmetic mean.
Ambicat water quality criteria for the receiving water, The applicabl dard, guidance voluc or estimated vatue in dance with TOGS 1.1.1,

TOGS 1.3.1 and 6NYCRR 700-705.

The technical analysis, internal guidance, regulation and/or law upon which an effiuent limit or reonitoring requirement is proposed.

Best Avziloble Technology Economically Achievable ip accordance with TOGS 1.2.1 (non POTWs) and TOGS 1.3.3 (POTWs), 40 CFR 125, 6NYCRR
754, ECL 17-0811 and the Clesn Water Act.

Best Couventional Control Technology in accordance with TOGS 1.3.4, 40 CFR 125, 6NYCRR 754, ECL 17-0811 and the Clean Water Act.

Beat Professional Judgement in accordance with TOGS 1.2.1 (non POTWs) and TOGS 1.3.3 (POTWs), 40 CFR 122 cod 125, SNYCRR 754.1, ECL 17-

0811 and the Clesn Water Act.

Best Practicable Control Technology in d with TOGS 1.2.1, 40 CFR 125, 6NYCRR 754, ECL 17-0811 and the Cieon Woter Act.

Bost Technology Available ’
Couceatration in units of mg/l, ug/l or ng/l.

Tre y design capacity as noted in an approved cugincering report.

Effective date of permit,

Final permit period requirements. A level of performance that nzust be achieved according to a schedule specified in either the permit or o consent order,
Fedcral Energy Regulatory Commission

Grems per day discharged.

Groumdw filuzut limitation developed in accordance with TOGS 1.2 (nonPOTWs), TOGS 1.3.3 (POTW3s), TOGS 1.1.2 and 6NYCRR 703.

Indicated paramoter. See definition in section (4).

Interim permit period requirements. A level of performance that mast be
permit period requirements.

Pounds per day discharged.

Low volume westes/wastewater

Maas discharge in units of #/d o1 g/d discharge.

Thke maximum value.

hieved while imp are being impl d in order to achieve fipal

Uscd to determine dilution available in receiving waters. For lakes, estuaries and slowly flowing rivers and steams, mixing zone dilution is generally
assumed to be 10:1 unless data is svailsble t indicate otherwise.

Calibrsted water quality model applicd in accordance with TOGS 1.3.1.

Mouitor only.

The characteristics of this p and the reported discharge levels do not justify soutine monitoring or a limit. Also indicates “not applicable”.
Nanograms per liter. 1000 ng/1 = 1 ug/l= 0.001 mg/l.
Nuclear Regulatory Corumission

Publicly owned treatment works (ie., sewage treatment plants)
The DEC published or site specific practical quantitation limit; the concentration in wastewater ot which analytical results are thought to be accurate to

withip approximately plus or minus thirty percent.

“Rolled Over”, i.c. the specific requirement in this permit is equivalent to the previous permit. R(T) is roll over of a technology based requi and
R(WQ) is roll over of a WQBEL.

mdtuhtgeulmwdwamseofcﬂlwnhu,eg a pH limit 0f (6.0-9.0) SU.

EPA's Risk Reduction E; ing Lab 'y treatability datab

Tec!mologybmdemwhnﬂtormqum

Teckmical and Operetional Guid Series, Internal guidance to permit draftess used by the NYSDEC Division of Water to aid in permit drafting.

Coples of these guid d may be obtained from the internet at hitp//www.dcc.state.ny. us/websit/dow/togs/mdea htm,

Micrograms per liter. 1000 ug/l = 1 mg/l.

‘Whole Effluent Toxicity (testing). See TOGS 1.3.2.

Water quality.

Water quality-based efffueat fimit. See information in section (4).

The minimum everege 7 consecutive day flow a1 a recusrence interval of 10 years. Applicable to evaluations involving aquatic health based AWQC.
The minimum average 30 consecutive day flow at 8 recurrence interval of 10 years. Applicable to evaluations involving buman health baged AWQC,
The 95th percent coafidence interval for the historical effluent data used to draft the permit.

The%pemnleonﬁdawemlcmal for the historical effluent data used to draft the permit.
Yy q in ] with TOGS 1.3.3, 40 CFR 133, 6NYCRR 754, ECL 17-0509 snd the Clean Water Act.

These p P scens, Detections vary among the compounds which are included in the scans. The listed value represents the maximum
detected level of any compound in the scan.
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1. Biological Effects
Each year Indian Point Units 2 and 3 (collectwely “Indian Pomt”) cause the mortality of more

than a billion fish from entrainment of various life stages of fishes through the plant and
impingement of fishes on intake screens. Entrainment occurs when small fish larvae and eggs
(with other aquatic organisms) are carried into and through the plant with cooling water, causing
mortality from physical contact with structures and thermal stresses. Impingement occurs when
larger fish are caught against racks and screens at the cooling water intakes, where these
organisms may be trapped by the force of the water, suffocate, or otherwise be injured. Losses at
Indian Point are distributed primarily among 7 species of fish, including bay anchovy, striped
bass, white perch, blueback herring, Atlantic tomcod, alewife, and American shad. Of these,
Atlantic tomcod, American shad, and white perch numbers are known to be declining in the
Hudson River (ASA Analysis and Communications 2002). Thus, current losses of various life
stages of fishes are substantial.

2. Alternatives Evaluated
The following technologies were evaluated to determine whether they would effectively

minimize adverse environmental impact from this facility:
> Relocation of intake structure
> Technologies currently in use at Indian Point:
" Fish Handling and Return Systems

Ristroph Modified Traveling Screens
Variable-Speed Pumps

> Aquatic Microfiltration Barriers

> Flow Reductions

> Closed-cycle Cooling

> Generation OQutages

Other available technologies, like wedgewire screens, were not evaluated as alternatives
because they were determined not to be feasible for Indian Point’s site and operation.

3. Discussion of Best Technolegy Available
According to Section 316(b) of the federal Clean Water Act and 6 NYCRR Part 704.5, the

location (A), design (B), construction (C), and capacity (D) of cooling water intake structures
must reflect the “best technology available” (BTA) for minimizing adverse environmental
impact. In addition, the costs of these technologies should not be “wholly disproportionate” to
the environmental benefits derived. The application of BTA is site-specific.

A. Location :

The existing intake structure is located on the shoreline of the Hudson River adjacent to
the power plant. Relocation of the intake structure to another shoreline location or an
offshore location would not decrease the mortality of aquatic organisms because fish
eggs and larvae in this area of the Hudson River are equally abundant in all alternate

locations.
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B. Design

Technologies cﬁneutlg in uge at Indian Point
The current design of the intake structure includes Ristroph modified traveling screens, a

fish handling and return system, two-speed pumps serving Unit 2, and variable-speed
pumps serving Unit 3.

Traveling Screens: The Ristroph modified traveling screens are
designed to reduce the mortality of fishes associated with
traditional traveling screens. The screens at Indian Point also
include a low pressure spray system that washes impinged fish and
other larger aquatic organisms off the screens separately from
debris that is removed using a high pressure spray.

Fish Handling Systems: The fish handling and return systems
convey the fish and other organisms washed off the screens back
into the Hudson River.

Muluple-Speed Pumps: The two-speed and variable-speed pumps
allow Entergy to more precisely adjust the volume of water drawn
into the plant compared to single-speed pumps. This more precise
adjustment allows for a reduction in the volume of cooling water
drawn into the plant, thereby reducing the numbers of aquatlc
organisms entrained and impinged.

According to Entergy, this current design, along with seasonal flow reductions and

generation outages (see below), attains an estimated 77% reduction in impingement
mortality but only 35% reduction in entrainment mortality over full flow conditions
(ASA Analysis & Communication 2003). :

Agquatic Microfiltration Barriers (Gunderboom® Marine Life Exclusion System™ or

similar technology)

Aquatic microfiltration barriers are designed to prevent
entrainment of organisms by excluding them from the water near
the intake structure. These barriers are made of fabric with a
limited porosity and a large surface area of this fabric is required to
pass large volumes of water. This limited porosity combined with
the large flow of cooling water at this facility (up to 2.5 billion
gallons of water daily) would require an aquatic microfiltration
barrier many thousands of feet in length. An aquatic
microfiltration barrier of this size would be orders of magnitude
larger than any previous deployment. The physical dimensions
combined with logistical constraints of anchoring would make
seasonal deployment difficult, at best. In addition, use of an
aquatic microfiltration barrier would require an offshore location
for the intake structure to avoid hydraulic impacts from the intake
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C. Construction

D. Capacity

on barrier performance (ASA Analysis & Communication 2003).
Any offshore location at Indian Point would likely create a hazard -
to navigation. Based on all the above factors, installing an aquatic
microfiltration barrier at Indian Point would not be feasible.

There will be no impacts on aquatic organisms from construction
activities for any feasible alternative because these alternatives do
not require physical work in the river. In addition, erosion and
sediment control plans are required for upland construction
activities under the Environmental Protection Agency’s Phase Il
stormwater regulations. The requirements contained in these
regulations should prevent incidental impacts to aquatic resources.

Flow Reductions : _ :
Minimizing cooling water intake flow volume by varying or
reducing intake pump speeds is not a feasible alternative for-
substantially reducing fish mortality at Indian Point. In order to
operate safely, the Plants must run their cooling water pumps at
60% capacity or greater. Although it is possible to reduce flow by
40%, this can only be done when River water temperatures are
low, primarily during winter months. Since few fish are
susceptible to entrainment during those months, this presents only
a minimal opportunity for reducing fish mortality.

Closed-Cycle Cooling :

Closed-cycle cooling recirculates cooling water in a closed system
that substantially reduces the need for taking cooling water from
the River. Entergy’s analysis (Enercon Services 2003) showed
that the construction of hybrid cooling towers is generally feasible
but will require prior review and approval from the Nuclear
Regulatory Commission (NRC), which issues Entergy’s operating
licenses. The benefit of hybrid cooling towers for minimizing
adverse environmental impacts is substantial, with greater than a
98% reduction in fish mortality (ASA Analysis and
Communication 2003) that is primarily a result of reducing intake
flow volumes. Although the projected capital cost to construct
hybrid cooling towers is approximately $740 million, with
additional operational and maintenance costs of $145 million
(Enercon Services, Inc. 2003), these costs, projected over the life
of the plant (assuming twenty year license extensions afier the
2013 and 2015 license expirations for Units 2 and 3, respectively),
represent approximately 5-6%.of Indian Point’s annual gross
revenue. The Department considers that these costs are not wholly
disproportionate to the environmental benefits of the pear
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climination of fish mortality due to entrainment and impingement
from Indian Point.

Generation Outages

Generation outages are another way to reduce cooling water flow
that could result in substantial decreases in fish mortality. Annual
outages lasting 32 weeks would result in reductions in fish
mortality similar to closed-cycle cooling. Since these generation
outages would be necessary each year, the economic costs to the
operator over a possible 30 year life of the plant (assuming twenty
year license extensions afier the 2013 and 2015 license expirations
for Units 2 and 3, respectively) would represent approximately
62% of Indian Point’s annual gross revenue. The Department
considers these costs to be wholly disproportionate to the
environmental benefits derived.

4. Determination of Best Technology Available

After evaluating all of the known and available alternatives, the Department has determined that
in this case closed-cycle cooling represents the best technology available for minimizing adverse
environmental impacts from the cooling water intake structure at Indian Point. As noted above,
the costs of hybrid cooling towers are not wholly disproportionate to the benefits derived,
assuming 20-year license extensions for both units.

Although the Department has determined that closed-cycle cooling represents the best
technology available for this site, several points need to be addressed prior to the construction of
cooling towers. First, a detailed Pre-Design Engineering Report and design plans that identify
and address all regulatory and engineering issues must be developed. Second, the NRC must
review and approve any proposed change to a nuclear power plant. The NRC review will
address safety and hazard considerations related to construction impacts to the reactor systems
and is understood to involve license modification proceedings that would take approximately one
year to complete. Third, construction of closed-cycle cooling, as described in Entergy’s June
2003 submission of a preliminary design to the Department, would likely require the Algonquin
Gas Company (Algonquin) to relocate its gas pipeline, currently located in the vicinity of Indian
Point Unit 3 (Enercon Services, Inc. 2003). Such a relocation would require the approval of the
Federal Energy Regulatory Commission (FERC), a separate process which may take
approximately a year or more. The actual length of time required to complete all of these
necessary steps is currently unknown and is not regulated by any State permit. Consequently,
this SPDES permit requires Entergy to do the following:

1) Within one year of the effective date of the permit, submit for the Department’s
approval, a Pre-Design Engineering Report addressing regulatory and engineering issues.
A detailed schedule for regulatory approvals and an interim progress report are also
required (see Special Condition 28. b. of permit); '
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2) Within one year after submission of the Pre-Design Engineering Report, submit for
the Department’s review and approval detailed engineering drawings for the construction
of closed-cycle cooling towers (see Special Condition 28. e. of permit);

3) Upon the effective date of the permit, continue the use of Ristroph modified tmvelmg
screens in continuous wash mode (see Special Condition 27 of permit);

4) Upon the effective date of the permit, continue the use of the existing fish handling
and return system (see Special Condition 27 of permit);

5) Upon the effective date of the permit, reduce cooling water flow between October and
June of each calendar year (see Special Condition 6 of permit);

6) Upon the effective date of the permit, take an annual 42 unit-day outage during
entrainment season (23 February and 23 August). This requirement is only an interim
~ measure and Entergy would not be required to take an outage during the entrainment
season following the conversion of Indian Point’s operations to closed-cycle cooling (see
Special Condition 26 of permit); '

7) Upon the effective date of the permit, continue to conduct the annual Longitudinal
River Survey, Beach Seine Survey, Fall Shoals Trawls and Striped Bass/Atlantic Tomcod
Mark Recapture Survey. These long term studies monitor the abundance of fishes in the
Hudson River (see Special Condition 25 of permit); and _

- 8) Provide $24 million per year to an escrow account entitled the Hudson River Estuary
Restoration Fund (HRERF) that will provide a mechanism to fund restoration,
enhancement and protection programs and projects benefiting the Hudson River Estuary
(see Special Condition 29 of permit). HRERF monies are intended to benefit the Hudson
River Estuary and eliminate Entergy’s potential financial savings from the delayed '
implementation of closed-cycle cooling. The annual amount for this fund represents:

(a) the difference between the cost of operating and maintaining
the existing facility and the cost of operating and maintaining a
facility using closed-cycle cooling; and

(b) the expected return on unspent capital (i.e., the cost to
construct hybrid cooling towers, approxxmately $740 mllhon) that
is instead available for investment.

Entergy would not be required to contribute additional money to the HRERF in the event
that it commences construction of cooling towers.

5, Lepal Requirements

The requirements for the cooling water intake structure in this SPDES permit are consistent with
the policies and requirements embodied in the New York State Environmental Conservation
Law, in particular Sections 1-0101.1.; 1-0101.2.; 1-0101.3.b., c.; 1-0303.19,; 3-0301.1.b,, c., i., s.
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and t.; 11-0303.; 11-0535.2; 17-0105.17.; 17-0303.2., 4.g.; 17-0701.2. and the rules thereunder,
specifically 6 NYCRR Section 704.5. Additionally, the requirements are consistent with the
Clean Water Act, in particular Section 316(b). '

6. References '
ASA Analysis and Communications, Inc. 2003. Response to New York State Department of

Environmental Conservation Request for Information on Indian Point Unit 2 and Unit 3,
Items 3 & 4. June 2003.

ASA Analysis and Communications, Inc. 2002. 1999 Year Class Report for the Hudson River
Estuary Monitoring Program. August 2002.

Central Hudson Gas & Electric Corp., Consolidated Edison Company of New York, Inc, New
York Power Authority, Southern Energy New York. 1999. Draft Environmental Impact
Statement for State Pollutant Discharge Elimination System Permits for Bowline 1 & 2,
Indian Point 2 & 3, and Roseton 1 & 2. December 1999.

Enercon Services, Inc. 2003. Economic and Environmental Impacts Associated with
Conversion of Indian Point Units 2 and 3 to a Closed-Loop Condenser Cooling Water

Configuration. June 2003.

New York State Department of Environmental Conservation. 2003. Final Environmental
Impact Statement Concerning the Applications to Renew New York State Pollutant
Discharge Elimination System (SPDES) Permits for the Roseton 1 & 2, Bowline | & 2,
and Indian Point 2 & 3 Steam Electric Generating Stations, Orange, Rockland, and
Westchester Counties. June 25, 2003,

1. _Summary of Proposed Permit¢ Changes

Page2 of 19
- Condition 3 of the previous permit allowed the permittee to exceed the maximum coolmg

water flows stipulated in the Hudson River Settlement Agreement (HRSA) in order to meet
thermal limits required in conditions 1 and 2. As HRSA has expired this condition is no

longer relevant.

Condition 4 of the previous permit provided for increased coolmg water flows above
stipulated HRSA limits in order to meet thermal limits contained in the permit. As HRSA
has expired this condition is no longer relevant.

Condition 5 of the previous permit referenced the HRSA and is no longer relevant.

Condition 6 of the previous permit stated that no thermal effluent limitations (other than
existing conditions 1 through 4) would be imposed at the Indian Point facility. This
condition relates to the agreement that the terms of the HRSA would satisfy the New York
State Criteria Governing Thermal Discharges. As HRSA has expired, this condition is no

longer relevant.
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Additional Conditions .

Condition 2 of the previous permit pertaining to the handling of solid waste and aquatic
organisms has been deleted. The requirement to return organisms to the Hudson River
through the sluices has been incorporated into the draft permit as condition 27.

Condition 4 of the previous permit referencing biological monitoring at Indian Point,
which was a requirement of HRSA has been deleted, as no impingement or entrainment
monitoring at the facility are required during this permit period.

Conditions 7 and 11 of the previous permit referencing the expired HRSA have been
deleted. Relevant requirements contained in the HRSA are incorporated in this permit as
conditions 25, 26, and 27.

New conditions:

Condition 25 requires the continuation of Hudson River Monitoring programs ( which were
previously embodied in HRSA).

Condition 26 requires a minimum of 42 unit-days of outages between February 23 and
August 23 for each calendar year of the permit term. These outages must continue until
complete conversion of Indian Point’s operations to closed-cycle cooling. This is a
continuation of the same level of outages required by HRSA.

Condition 27 requires that the modified Ristroph modified traveling screens number 21
through 26 and 31 through 36 must be operated on continuous wash when the corresponding
cooling water circulation pump is on at the correct pressure in order to maximize the
survival of fish impinged on the traveling screens. :

Condition 28 requires the following submissions:

1) a schedule for obtaining all necessary approvals during this permit term from the Nuclear
Regulatory Commission (NRC), Federal Energy Regulatory Commission (FERC), and other
governmental agencies to enable the construction of closed-cycle cooling at Indian Point;

2) a report on the progress to date of the Pre-Design Engineering Report;

3) a Pre-Design Engineering Report addressing regulatory and engineering issues associated
with ipstalling closed cycle cooling at Units 1, 2, and 3;

. 4) engineering design plans that address all construction issues for the conversion of the |
cooling water systems for Units 1, 2, and 3 to a closed-cycle system;

5) within 30 days after receipt of license extensions from the NRC, the pefmittee must

submit a revised or updated construction schedule for the Department’s approval reflecting
any changes resulting from the NRC license extension process; and
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6) notification to the Department’s Division of Environmental Permits, in writing, within 5
business days of the submission of an application for license modification or extension to
the NRC.

Condition 29 requires the permit‘iee to pay $24 million dollars annually into a Hudson River
Estuary Restoration Fund escrow account.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

In the Matter of the Application of
MIRANT BOWLINE, LLC
Petitioner-Plaintiffs,

For a judgment pursuant {o Article 78 of the Civil Practice

Law and Rules,

against - - AFFIDAVIT
THE NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION and ERIN CROTTY, Index No. 6749-03
as Commissioner, New York State Department of Environmental
Conservation,

Respondent-Defendants,

ENTERGY NUCLEAR INDIAN POINT 2, LLC; ENTERGY
NUCLEAR INDIAN POINT 3, LLC; DYNEGY ROSETON, LLC;
and DYNEGY NORTHEAST GENERATION, INC.

Respondent-Defendants.

STATE OF NEW YORK)
ss:
COUNTY OF ALBANY)
BETTY ANN HUGHES, being duly sworn, deposes and states:
1. Tam a Environmental Analyst 3 with the New York State Department of Environmental

Conservation (Department or DEC), employed in the Division of Environmental Permits.

Included in my assigned responsibilities are matters and proceedings conceming




permitting electric generating facilities which involves the review of applications made to

DEC for State Pollutant Discharge Elimination System (SPDES) permits.

I make this affirmation in support of DEC’s Motion to Consolidate and Dismiss and in
opposition to the petition of Mirant Bowline, LLC (“Petitioner”or “Mirant”) herein. As
the Department’s project manager assigned to the Bowline facility in the licensing of
Petitioner’s electric generation facility, known as Bowline Units 1 and 2, I am personally
familiar with the Department’s recent actions and the record available in this case. It is
clear from the facts and circumstances enumerated below that no final action has been
taken by DEC with respect to the Department’s ongoing review of a renewal of
Petitioner’s SPDES permit. In fact, DEC does not yet have a sufficient record to issué a
draft permit for administrative review. In light of the fact that Mirant has ﬁised issues
that should be addressed m the Department’s administrative hearing process, a process
that will commence upon issuance of a draft permit, there has not been an opportunity for
DEC to take final action with respect to the Petitioner. Thus, Petitioner’s claims are

premature and should be dismissed.

Similar petitions titled Entergy Nuclear Indian Point 2 and Entergy Nuclear Indian Point 3
v. NYSDEC, Index No. 6747-03 and Dynegy v. NYSDEC, Index No. 6738-03, were filed

in connection with DEC’s ongoing administrative review of the SPDES permits for -

Indian Point, owned by Entergy, and Roseton and Danskammer, owned by Dynegy. I




note that the Entergy and Mirant petitions are nearly identical, but for three additional

causes of action in the Entergy papers.

- Itisclear from a reading of the Entergy, Mirant and Dynegy petitions that the three

SPDES permit applicants are attempting to hinder or delay the Department’s efforts to
impose stricter permitting standards that would benefit aquatic resources of the Hudson
River. Although these faciiities, to some degree, have a shared history with respect to
their collective impacts to the Hudson River, Mirant Bowline and Dynegy Rosetoﬁ have
not made the same progress in the administrative process as Entergy Indjan Point or
Dynegy Danskammer. While all three petitions are premature, a distinguishing factor
between Mirant Bowline and Dynegy Roseton and the other two potential permittees is
that dréﬁ SPDES permits were issued for the Indian Point and Danskammer facilities.
leC has not been able to issue a draft permit for the Mirant Bowline and Dynegy -
Roseton plants, therefore the administrative proceeding for those permit applications has
not commenced and the Mirant Bowline and Dynegy Roseton petitions are even “less

ripe” than the Entergy and Dynegy Danskammer petitions.

Background p

S.

The Bowline facility, located in the Town of Haverstraw, Rockland County, New York
presently consists of Units 1 and 2 on a 257 acre site on the Hudson River. Units 1 and 2
have been in operation since the 1970s and have a combined generating capacity of 1200

MW. Prior to acquisition by Mirant, the Bowline facility was jointly owned by Orange




' and Rockland Utilities (O&R) and Consolidated Edisoh, Inc. In 2002, Mirant Bowline
was granted approval by the New York State Board on Electric Generation Siting and the

" Environment to construct an additional unit, identified as Unit 3, adjacent to Units 1 and

2 at Bowline.

In Fcﬁmary 2003, DEC issued a Request for Information (RFI) to Peﬁﬁona in connection
with the application for SPDES permit renewal, seeking additional information necessary
for the DEC Staff to evaluate potential impacts and draft site-specific permit conditions.
A response from Petitioner was due April 4, 2003. Following a meeting between DEC
and Petitioner, an additional list of questions was sent to Petitioner by letter dated April

16, 2003. A draft response to the amended RFI was due to DEC May 28, 2003.

The Department’s June 25, 2003 Final Environmental Impact Statement (“FEIS”) for the
HRSA facilities was issued in response to and in compliance with Justice Keegan’s May

14, 2002, Order in Brodsky v. Crotty, Index No. 7136-02, requiring DEC to issue the

FEIS addressing the combined impacts of the Hudson River plants by July 1, 2002 and to
issue a draft SPDES permit for the Entergy Indian Point Units 2 and 3 by November 14,
2003. See Exhibit 1, May 14, 2002 Order; Exhibit 2, July 1, 2003 letter from Lisa M.

Burianek to the Hon. Thomas Keegan.

Petitioner sought two extensions on May 29, 2003 and July 9, 2003 for subrhission of

their response to the Apnil 16, 2003 RFL.




On November 7, 2003, DEC received Mirant’s response to the April 16, 2003 request for
information, more than six months after the original May 28, 2003 due date. If sufficient
information has been provided to DEC, staff will prepare a draft SPDES permit for
Mirant Bowline. After a draft SPDES permit is prepared, DEC will initiate the public
phase of the administrative process including public comment, and, if appropriate, a

legislative hearing and an administrative adjudicatory hearing.

DEC Appropriately Issued a Positive Declaration

10.

Petitioner alleges the 1992 application for renewal of their SPDES permit did not request
any material changes in permit conditions or in the scope of permitted activities. Thus,

petitioner argues its “renewal” was entitled to a determination that its continued

~ operational activities would not require further environmental review as a Type II action.

11.

The Depzﬁment’s 1992 review of the SPDES application for Bowline Units 1 and 2
appropriately resulted in a positive declaration of significance pursuant to Section 8-0109
of the Environmental Conservation Law (“ECL™), which embodies SEQRA, and 6
NYCRR §617.7. ﬁetitioner’s 1992 SPDES applicétion proposed mateﬁal changes from
previously issued permits in that the 1992 application did not include the full range of
aquatic resource protection measures provided for in the two previous SPDES permits
(1982 and 1987) which included conditions incorporating the Hudson River Settlement

Agreement (“HRSA”). Accordingly, the positive declaration was within the




12.

Department’s broad discretion to subject the permit application to review as a “new”
application under the Department’s Uniform Procedures Act (UPA). ECL §70-01 ﬁS(b}; 6
NYCRR §621.13(¢). While simple permit renewals for unchanged operations are
geﬁerally Type 1I actions, which often do not wMt further review of potential
environmental impacts, substantive changes can provide grounds for DEC to subject the
permit application to a full SEQRA review. 6 NYCRR §617.7(c) (criteﬁa for

determining significance).

The 1992 Bowline Units 1 and 2 application was not a straightforward renewal. The
1992 permit application submitted by petitioner’s predecessors in interest did not provide
continued assurances that HRSA-imposed mitigative flow reductions would be
maintained for the duration of the SPDES pérmit term. Moreover, the 1992 application
made substantial changes in the seasonal thermal discharge limitations included in
previous Bowline permits. Upon information and belief, these substantive changes
served as the basis for the 1992 Positive Declaration of Signiﬁcénce. See 6 NYCRR
§621.14(a). Inote that the central focus of the HRSA was to build a sufficient
information base to: (a) address the need for additional mitigative measures and
alternatives, (b) avoid and minimize continued impacts to the Hudson River from the
three generating facilities, Bowline, Indian Point and Roseton, and (c) provide certain
aquatic resource protective measures in the interim. As such, it was never the purpose of
the HRSA process to maintain the status quo of the Hudson River plants ad infinitum.

Thus, following the termination of the HRSA, it should have come as no surprise to

6




Petitioner’s predecessors, O&R and Consolidated Edison, that DEC would issue a

positive declaration.

13. The HRSA was intended to cover plant operations during the ten year period during
which substantive information was gathered regarding ways to enhance protection of
aquatic organisms and reduce or eliminate fish mortalities due to impingement and
entrainment in the cooling water intake structures of the Hudson River plants. Upon the
expiration of the HRSA, and upon review of the 1992 Bowline SPDES permit
application, it was no longer necessary for the Department to defer a SEQRA significance

determination.

14.  Petitioner must raise questidns about SEQRA compliance in the DEC administrative
process.. With all due respect to the Court, any issues involving the Depaﬂmént’s
discretion in applying SEQRA to the subject permit renewal, the positive declaration, the
subsequent prdduction of two draft EISs in 1993 and 1999, and the FEIS, should first be
resolved by the DEC. The adnﬂnistrative process which follows DEC’s issuance of a
draft permit will allow petitioner to address such issues and DEC to develop a decisional

record.

SEQRA Findings Are Appropriately Made After Draft Permit is Available
15.  Asnoted, DEC issued the HRSA FEIS pursuant to the direction of the Court on June 25,

2003. Issuance of a draft SPDES permit is the next step that DEC will take regarding the

7



16.

Mirant Bowline applicatibn to advance DEC’s administrative proéess. Due to the
outstanding informational issues, DEC has not yet issued a draft SPDES permit fbr the
Mirant Bowline plant; when issued, the draft permit must be made subjeét to a public
comment period. There is a strong likelihood that the public comment opportunity will
include a public legislative hearing, and may generate issues requiring an admixﬁstrative
adjudicatory hearing. When the permit is final, either after the public comment period or,
if necessary, after an adjudicatory hearing, it will be accompanied by DEC’s findings
statement. Under the circumstances, it would be premature to issue a findings statement
until after the hearing process has been completed. The Department has the discretion {o
coordinate a findings statement with the Department’s final decision on the permit
application. 6 NYCRR §617.11(c). 'Ihat meaningful findings statemént will incorporate
the appropriate elements compiled by Department Staff throughout the application review
process including the application, information supplied in response to an RFI, public
comments, responses to comments compiled by the Department staff, the EIS, applicable
regulations and guidance, and any hearing record that articulates the reasoning underlying

specific permit conditions. Since information on Petitioner’s application is still being

 reviewed and analyzed, and the administrative process has yet to begin, a findings

statement at this time would be incomplete.

The heart of an FEIS is the exploration of the appropriate range of mitigation measures
and reasonable alternatives to the action (6 NYCRR §617.9(b)(5)(iv) and (v)).' The FEIS
was jointly completed for Indian Point, Roseton andlBow]ine, in conjunction with their

concurrent SPDES permit renewal applications. The multiple facilities necessitated that




the EIS be more generic in nature than an EIS specific to a single facility’s permit

application.

17.  Asdiscussed above, while not a true “generic EIS,” se¢ 6 NYCRR §617.10, this FEIS
reflects the eﬁtraor_dinary size of the resource affeﬁted, the Hudson River estuary, and the
significant impacts of the electric generating facilities. The FEIS expressly contemplates
additional information gathering specific to each of the three -piants to auément the record
to support facility-specific draft SPDES permit renewal conditions, including information
related to site-specific mitigative actions to implement the requirement that the permit
holder employ the “best technology available” (BTA) to minimize adverse environmental
impact at- the facility’s cooling water intake structure. 33 U.S.C. §13246(b). The SEQRA
process provides that if the action changes, or there is newly discovered information, or
circumstances change, the Deparfment can direct preparation of a supplemental EIS to
develop further information on potential impacts, whether direct, indirect or cumulative

in nature, in order to respond to each of the three renewal applications. See 6 NYCRR

§617.9(a)(7).

The Department’s SEQRA Review is Ongoing and Review of Site Specific Environmental
Impacts Will Take Place Commensurate with Drafting of a SPDES Permit.

18.  The Department is reviewing petitioner’s recent submissions made in response to the
April 16, 2003 RFI. Petitioner knew its RFI 'response would serve a basis for DEC’s

decision making in preparing a draft permit. Therefore, despite Petitioner’s complaint




19.

20.

that a permit has not been drafted, it was well understood that a draft permit could not be
prepared prior to receipt of the RFI response. As noted, that response was iate by more
than six months. Any delays in Mirant’s administrative proceedings were caused by

Mirant itself, not DEC.

Moreover, the RFI served on Petitioner on April 16, 2003 specifically requested cost
information on the facility’s BTA compliance alternatives, to update information received
in the facilities’ 1999 DEIS. Since Petitioner failed to respond to the RFI in a timely
manner, DEC could not reasonably be expected to consider the site spéciﬁc economic

impacts of various FEIS alternatives.

The Petition faults the FEIS for depending on future “additional analysis” ‘and the
Department’s failure to identify the “when,” “how,” and “what” of performing such an
analysis. The Department can, at any time during its review, ask for additional
information which is reasonably necessary to make an_y findings or determinations
required by law pertaining to a new or renewal permit application of modification
proposal. 6 NYCRR §621.15(b). If warranted by developments in the permit review
process, such as the applicant’s identification of a specific technology designed to achieve
measures required in the draft permit and submittal of a proposed design, new impacts

may be identified and need to be evaluated. 6 NYCRR §§617.9(a}(7)(i)(‘a’) and (“c’).

10




21.  Petitioner fauits the Department for its alleged “failure” to include an industry document
in &e public record supporting the FEIS, the “Electricity System Impacts of Cgﬂain DEC
Utility Choice Altematives;” (“NERA Report”) (Petition Exhibit 11).

- 22.  DEC records show that the NERA Report was marked by Entergy and its consultants as
“Privileged and Confidential,” as a document provided solely for negotiations rgga.rding
draft SPDES permit conditions. The Department conscientiously adhered to the direction
of the facilities and their counsel regarding the confidentiality of these documents and,
therefore, did not make them part of the public record.

Conciusion
23.  DEC has taken no final action with respect to the Mirant Bowliné Units 1 and 2 permit

application. In fact, due to Mirant’s delay in submitting information, DEC has not yet
issued a draft permit. As discussed above, every aspeét of this matter supports dismissal
of the petition to allow the Department to develop a full record for this permit
application, starting with the development of a draft SPDES peﬁriit. Once DEC has
issued a draft permit, the DEC.’s public administrative process will commence in carnest.
Clearly, the June 25, 2003 FEIS, issued puisuant to SEQRA, does not constitute final
agency action regarding the Mirant Bowline SPDES permit application. At this formative
stage of the DEC’s administrative process, the unwarranted and preemptory SEQRA
review soughi by petitioners would thoroughly disrupt that process, which itself allows

for petitioners’ claims to be considered by an ALJ and, ultimately, the Commissioner.

11




For purposes of primary jurisdiction and judicial economy, petitioners’ claims should
only be considered upon a fully developed record and after a final permit determination

by the Department.

Dated: Albany, New York

January 20, 2004
btz (AL

Betty And Hughes (/
Environmental Analyst 3 .

Swormn to before me this 20™
. day of January, 2004

Notary Public
MARK D. SANZA

Public, State of New York
Notary o, 0SA6010701

flied in Albany Coun
co“ewu:lsrfsn Elxpires J!zly 20, 3’09_6
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Sir/Madam: .

Take notice that the wnthm isa @y of
the {name of document) duly Filéd and
entered in the office of the Clerk of
{Court] County on the [day of month] of
[month/year].

ELIOT SPITZER
Attomney for Defendant
Office and Post Office Address

The Capitol
Albany, New York 12224

TO:

-| ENTERGY NUCLEAR INDIAN POINT 2, LLC, et al.

STATE OF NEW YORK - SUPREME COURT
COUNTY OF ALBANY, Index No. 6747/03

Tn the Matter of the Application of

Petitioncr-Plaintiffs,
v.

THE NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION, ERIN CROTTY
as Commissioner, et al.

Respondent-Defendants.
MIRANT BOWLINE, LLC.

Petitioncr-l’lainﬁﬂ?s,
THE NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION, ERIN CROTTY

a8 Commissioner, et al.

Respondent-Defendants.

NOTICE OF MOTION IN SUPPORT
AND AFFIDAVITS

ELIOT SPITZER
Attorney General
By: Lisa Burianek
Assistant Attorney General
Attorney for State Respondents

OFFICE AND POST OFFICE ADDRESS
New York State Dept. Of Law
The Capitol
Albany, New York 12224
Telephone: (518) 486-7398
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AFFIRMATION OF WILLIAM G. LITTLE, DATED JUNE 2, 2004 [3020-3041]

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

In the Matter of the Application of

ENTERGY NUCLEAR INDIAN POINT 2, LLC, and
ENTERGY NUCLEAR INDIAN POINT 3, LLC, as respective
owners of Indian Point 2 and Indian Point 3, and joint applicants
for the renewal of the Indian Point SPDES permit,

Petitioner - Plaintiffs,

For a judgment pursuant to Article 78 of the Civil Practice AFFIRMATION

Law and Rules, ‘ OF WILLIAM G. LITTLE
against | | Index Nos. 6747-03

THE NEW YORK STATE DEPARTMENT OF . RJI Nq.: 0103ST3971

ENVIRONMENTAL CONSERVATION and ERIN CROTTY,
as Commissioner, New York State Department of Environmental
Conservation,

Respondent - Defendants,

"MIRANT BOWLINE, LLC, as owner of Bowline 1 and 2 and
applicant for renewal of the Bowline SPDES permit, and DYNEGY
ROSETON, LLC, as operator of Roseton 1 and 2, and DYNEGY
NORTHEAST GENERATION, INC., as the applicant for renewal
of the Roseton SPDES permit,

Respondenl - Defendants,
RIVERKEEPER, INC.; SCENIC HUDSON, INC.; NATURAL.
RESOURCES DEFENSE COUNCIL, INC.; and RICHARD
L. BRODSKY, in his individual capacity, -

Respondent - Intervenors.

STATE OF NEW YORK )
SSt
COUNTY OF ALBANY )

William G. Little, an attorney duly admitted to practice in the State of New York hereby
affirms:
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1 am an Associate Atterney with the New York State Dcpamhénl of Environmental
Conseﬁation “(i)epartﬁnent" or “DEC™). S;ince May 19‘;’8 I have assisted and provi&e’d
legal counscl. Ip.Depamm;m Staff in the matter of the renewal of the State Pollutant
Disch'argc Elimination System (“SPDES") permits for electric power generating facilities
on the Hudson kiver known as Indian Point Um'.ts 2 and 3, Roseton, and Bowline Units_. 1
and 2. Accordingly, 1 am familiar with the record in this case. |

fam fully familiar with the facts and circumstancts_'of this and- prior, related proccédings
as a result of my experience ax_:d involvement with proceedings related to the Hudson
River Setﬂement Agfeement (“HﬁSA") since 1998, and as counsel to Department Staff in
-the Department’s administrative proceeding cqnccming the renewal of the Indian Point
SPDES permit, as well as my l'CViC\"'I of aowmehts and records relating to HRSA, and the
Department’s .prOmul'gétion.of regulations relevant to this proceeding. I submit this
Afﬁrma_lion ‘in opposition to Entergy’s allegation that the Department failed to make
findings pursuant to the State Environmental Quality Review Act (“SEQRA™)(Article 8
: .of the Enviromﬁental Conservation Law (“ECL") and Part 617 of Title 6 of the New York
Official Codés, Rules and Regulations (‘6 NYCRR™)), and in support of State
respondent’s crﬁss mofion for summary judgment on Pgtitioners’ Third Cause of Action
challenging the legal sufﬁciency. of the Department’s 197;1 promulgation of 6 NYCRR

g
§704.5.
DEC PROPERLY POSTPONED ISSUANCE

OF A FINDINGS STATEMENT UNTIL
THE COMPLETION OF THE ADMINISTRATIVE PROCESS

a2
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Justice Thomas W. Keegan, in his March 3, 2004 Decision and Order, dismissed

Petitioners’ causes of action in this proceeding as they refated to SEQRA. Matter of

~ Entergy Nuclear Indian Point 2, LLC and Entergy Indian Point 3, LLC v. Crotty, |
Misc.3d 690 (Sup. Ct. Albany Co. 2004). However, the Court’s March 3, 2004 Decision

and Order did not resolve the Second Cause of Action raised in the briginal Petition, and

reiterated in the Amended Petition_herein, of whether the Department had appropriately

deferred issuing a “findings statement” until afier the record is closed in the underlying
_permit renewal proceeding. Under SEQRA, a lead agency reviewing a'permi-i appiication
~ that is subject to SEQRA, such as Petitioners’ permit renewal, is required to make a
findings statement pursuant to the SEQRA statute (ECL §8-0109(8)), and the underlying
regulations (6 NYCRR §617.11). The relevant provision o‘f §617.11 stales;

b. ** ... [i]n the case of an action invo]v'ing an applicant, the

lead agency’s filing of a written findings-statement and
decision on whether or not to fund or approve an action

must be made within 30 calendar days after the filing of the

Final EIS.” (Emphasis supplied.)
As the Court is aware, in prior litigation, following agreement by the parties to a schedule
for the adxﬁinistrative milestones, Justice keegm dircctc;,d the Department to issue a final
environmentél impact statement (“FEIS") regarding the renewal application for the Indian
Point SPDES permit no later than July 1, 2003. See, Matter of Brodsky, et al,, v. Crotty,
¢t al,, Index No. 7136-02, May 14, 2003 Orde.r, Appendix of Exhibits Referenced in the
Verified Petition (“Verified Petition”), October 24, 2003, Exhibit 16. The Department

issued that FEIS on June 25, 2003. Verified Petition, Exhibit 14. Because of the ongoing
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adjudicatory proceedihg of the Indian Point Ipermit renewal application, the Depaftmcn!
did not issue a findings statement within 30 days gﬁe’r thé filing of the FEIS.

5. Petitioners allege that the Department’s decision not o issue the _ﬁn&ings statement
within the 30 day time period set forth in 6 NYCRR §617.11(b) was an abuse of its
discretion, and was arbitrary, capricious and a violation of SEQRA. Amended Pctiiion,
§104. In doing so, petitioners fail to comprehend how SEQRA must be applied,
pﬁculmly under these unique circux_nsta'nces.'

6. Section 617.1 1{b) clearly link_s the findings statement with the lead agency’s final
decision on whether to grant a permit. In further compliance with Justice Keegan’s -
Brodsky order, the Department issued a draft permit for Indian Point Units 2 and 3 on
November 12, 2003,-_which the Depanm'ent prephred in response to Entergy’s appll;calion
to renew its SPDES permit. lsSuance of the draft pemu'f became one of the prelinﬁnary
milestones in the Department’s administrative proceeding regarding the Petitioners’
pending permit applicati.on. As illustrated by the papers supporting the Amended
Petition, as well as the Affidavit of Mark D. Sanza, coinciding with this Affirmation, the
Department is still in the midst of administrative proceedings concerning adjudication of

the drafi per_mit.' Affidavit of Mark D. Sanza (“Sanza Aff.”), June 2, 2004, 1]1] 39-43.

Affidavit of Elise N. Zoli, Esq.. jn support of Entergy’s Motion for Determihation on its
Amended Verified Petition or, Alternatively, for Summary Judgm. ent (“Zoli Aff."), May

! An issues conference has been held pursuant to 6 NYCRR §624.4(b); however, an
issues.determination has not been rendered by the presiding administrative law judge. Upon
information and belief, this is because she awaits this Court’s ruling on the validity of 6 NYCRR
-§704.5 before proceeding with hearings involving that regulatnon

4.
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4, 2004, i['d 16, 12, 13; 14. Because of the ongoing administrative process, itis
inappropriate for the Department to issue a findings statement until the permit proceeding
is concluded, the record isT complete, and the Department is poised to take final agency
action on the Petitioners’ .application. In short, if the Department had is‘su?d a findings
statement within 30 days aﬁe_r the FEIS was issued, it could not have beén accompanied
by the Department’s final permit decision, as céﬁtemplatcd by §617.11(b). Note that 6
NYCRR §617.11(c) of the SEQRA regulations provides “{f)indings and a decision may
be made simultancously.” Thus the Department should not be penalized for its logical
interpretation of the regulation and exercis_e; of discretion as fo the timing of the findings
statement.

But for the Court’s directive that the Department issue the FEIS by July 1, 2003, the
Department would have issued the FEIS at the close of the administrative proceeding,
packaged vgilh the complete adjudicatory hearing record and the Department
Commissioner’s Hearing Decision. Having issued the FEIS on June 25, 2003, the
remaining procedural steps are for the DEC Commissioner to make a final permit
determination for Indian Point. Units 2 and 3, and. to indicate that the Department’s
-findings are effective not Jess than ten-days afler the date of the Decision. 6 NYCRR
§617.11(a).

Under the present circumstanécs, there has been no prejudice or harm to any parties due
to the dclayed findings statement. The schedule agreed upon by the paﬁies and codified
in the Court’s May 14, 2003 Decision and Order provided for three linked steps:

(1)  Entergy was to.provide information to DEC by Abril 8, 2003,

.5-
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(2)  the Department was to issue the FEIS by July 1, 2003, and
(3)  the Department was to issue a decision on Entergy’s permit

application, including a draft permit, by November 14, 2003.
As was discussed with Justice Keegan prior to his May 14, 2003 QOrder, each step would
facilitate the next. See, Verified Peﬁdén, Exh. 16. Having agreed to this sequence of
events in the development of the environmental impact review and the production of a
draft permit and waived any objection, Petitioners cannot now be heard to complain that
the Department erred by not issuing a findings statement, nor should Petitioners be
allowed to use the necessarily delayed findings statement against the Department. The
justification for this procedure is clearly that:

(1)  the Department issued the FEIS pursuant to agreement of the

parties,

(2)  the Department issued the FEIS pursuant to Court Order, and

(3)  the Department opted to issue its findings statement when it could

be paired with its final decision in the adjudicatory proceeding and closure

of the hearing record. '
Petitioners’ claim that this was an abuse of discretion, and arbitrary and capricious and a
violation of SEQRA is therefore clearly inconsistent with SEQRA regulations.
Moreover, The Court’s May 14 Brodsky Order did not reference the need to issue a
ﬁndingé statement in concert with issuing the FEIS.? Plainly, 6 NYCRR §617.11(b)

contemplates that both the findings statement and the final permit determination would

? Note that the March 3, 2003 Decision and Order observes that “[t}he FEIS appears to be

~ final in name only, as many issues have been Jeft for future review.” March 3, 2003 Decision
and Order, p. 3. Further, the Court states that “[t]he FEIS on its face indicates that considerably
more environmental review is necessary and is specifically contemplated.” Id., p. 6. The
potential for further development of the environmental review during the pending administrative
proceeding is an additional guarantee that Petitioners’ opportunities for substantive participation
in creating a record on which the Department can make a findings statement and final permit
decision will not be prematurely foreclosed under the unique circumstances in this case.

-6-
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follow the FEIS by 30 days. Here that seqt.lence of events was altered by infdrmcd
agreement of the parties and codiﬁed by Couit order, and the Department r_easonably
delayed issuing a findings statement so that when issued it would accurately reflect the
complete record of the administrativ; proceedings. |

In fact, had the Department issued a findings statement in July 2003 after issuing the
FEIS it would not have incorporated aﬁy of the results of the administrative proceeding

after July 25, 2003. Separation of the findings.statement from the final action would not

_only be inconvenient for the parties {o the administrative proceeding, it would be

prejudiciz_xl in that the findings statement would be the subject of adjudication during that
proceeding, something clearly not provided for in the i)cpartment's hearing rcguiations.
See, 6 NYCRR Part 624. Petitioners apparently do not understand the consequences of
their claim, in that it would inappropriately include within the administrative proceedings
a Department action that necessarily follows closure of the administrative record.

In support of the Department’s reasoning, note that SEQRA time frames are considered to
be directory in nature, not ab;olutely mandatory, in order not 1o frustrate the statute’s

underlying purpose to ensure a thorough environmental review and a record representing

that review. Matter of Sun Beach Real Estate v. Anderson, 98 A.D. 2d 367, 375-376 (2d
Dep’t}, g‘_(’_d 62 N.Y.2d 965 (1984) (“We have no difficulty according priority to SEQRA
because the legislative declaration of purpose in that statute makes it obvious that
protection of ‘the environment for the use and enjoyment of this and all future
generations (ECL §8-0103) far overshadows the rights of developers to obtain prompt

reaction on their proposals.”). The Department’s delay in issuing a findings statement is

-7-
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not ar.bitrary or capricious and is gupponed by the statute, regulations and fz;cts in this
case.
THE EXTENSIVE REGULATORY AND CASE HlSTORY OF
THIS MATTER ESTABLISH THAT INDIAN POINT UNITS 2
AND 3 HAVE BEEN AND CONTINUE TO BE SUBJECT
“TO BTA PURSUANT TO 6 NYCRR §704.5 AND 316(b).
| 12.  The neaﬂy 30 year history perfaining to New York State’s regulatioh_ of cooling water
intake structures is directly relevant to this proceeding. The Verified Petition, _by.
claiming that the Depa:hnent pnly first applied 6 NYCRR §704.5 to the Indian Point
facility when it issued the FEIS on June 25, 2003, promotes a selective, revisionist
version oi'that history. See, Amended Verified Petition, §4. |
13..  Because many of 'thé_ historical mik_asiones have been desqribed in detail in other papers in
this proceeding, or other related proceedings before this Court (See Matter of
R_ivg[keéper, et al.. v. Crotty and Dynegy Northeast Generation, Inc.. and Dynegy v. |
Crotty, Albany County Supreme Court, Index No. 7540-02)", I will briefly relate the

history of regulating cooling water intake structures in New York,

3 Petitioner Entergy has appended to its Amended Verified Petition two affidavits by
- Department Staff that were submitted in the Dynegy Danskammer Aurticle 78 proceeding. These:

are the affidavits of Department technical Staff members Joseph F. Kelleher and Edward W.
Radle. These affidavits were submitted by the Department in the pending administsative _
proceeding (Matter of Renewal and Modification of SPDES permit by Entergy Nuclear Indian

oint 2, L1 Enter uclear Indian Point 3, LLC, DEC No.: 3-5522-00011/00004, SPDES
No.: NY-0004472), in support of Staff’s motion to dismiss the applicant’s (Entergy’s) claim that
6 NYCRR §704.5 was improperly promulgated. See, Appendix of Exhibits referenced in
Affidavit of Elise N. Zoli, Esq., in Support of Entergy’s Motion for a Determination on its
Amended Verified Petition or, Alternatively, Motion for Summary Judgment dated May 4, 2004,
Exhibits 10, W and X. Each of these affidavits explains the development and employment of
BTA conditions in the Department’s draft SPDES permit for the Danskammer electric generating
facility, located on the west side of the Hudson River in Newburgh, New York.

-8-
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Petitioners’ ciaim that the Department first applied 6 NYCRR §704.5 to its 'fac'ilitie;«s in
the June 25, 2003 FEIS, requiring that the “best technoloéy available” (f‘B’fA") be |
employed for ;he cooling water intake structures at Indian Point Units 2 and 3.- See, Sta_t'e
ReSpondmf's Memorar_lldum of Law_ and Zoli Aff., 8. Petitioners are wrong. As
illustrated below, the USEPA and the Debahmenl'have sought fo irﬁposc BTA
throughout this aﬁd other Hudson River SPDES permit proceedings since the adQeﬁt of
its regulatory program in 1972. _

Section 316(b) of the Clean Watér Act (“CWA”), enacted in 1972, contains the federal
BTA requirement for cooling water intake structures which served as the model for
§704.5. See, Sanza Aff., §6. Both CWA §316(b) and §704.5 require BTA t_echnc;logy
that will “minimiz{e] adverse environmental impact” with respect to the “location,
design, construction and capacity of cooling water intake structures.” Section 316(b) is
an integral part of a greater regulatory scheme that provides the USEPA with the
authority to issue National Pollutant Discharge Elimination System ("NPDES”) permits
to qualifying operators having discharging pollutants from point sources. 33 USC §1251
el seq. |
Upon information and belief, in approximately 1973, the Department sbught USEPA
approval to implement a SPDES program. The SPDES program is the State’s
equivalent of the federal NPDES prograni and, upon receiving USEPA approval, takes
the place of the federal NPDES program to regulate pollutant discharges from poiht-

sources and cooling water intake structures. See, Sanza Aff., §§21 - 25.

* 33 USC §1326(b), Pub. L. 92-500, §2, Stat 876.
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In 1974, as part of its effort to qualify the SPDES program for USEPA approval and take
over the NPDES program for New York State, the Department pr.omulgated 6 NYCRR
Part 704, including §704.5, which provides BTA requirements that ére'at_least gquivaleni
to the BTA requir.ements required for NPDES permits. _ Part 704 was promulgated and
dﬁly filed with the Secretary of State on September 20, 1574 after exter.lsive public
hearings in 1973 and a lengthy pén'od for public comment. The USEPA approved the
Department’s SPDES progtam on October 28, 1975. Sanza Aff., §23.

In 1975, the Administrator of the USEPA issued dx-'aﬁ' NPDES permits to. Consolidated
Edison Company of N_ew York, Inc. (“Con Ed"), predecessor in interest to Entergy, for
Indian Po;nl Units 2 and 3. Under the éuthoﬁfy of CWA §316(b), the NPDES permits
for Indian Point required, in effect, that cooling towers be retrofitted to Units 2 and 3 to
drastically reduce the volume of cooling water intake, thereby minimizing adverse
irﬁp'acts to fish species that would otherwise be impingéad or entrained within the facility’s
cooling water intake system. See, Verified Petition, Exh. 1, Hudson River Settlex.nent
Agreement, pp. | -2. At approximatel); the s-ame time, the USEPA issued NPDES
permits to Orange & Rockland Utilities, Inc. (“O&R™), operator of BoWlim_: Point Units 1
and 2 (“Bowline”) generating facility, and to Central Hudson Gas and Electric, Inc. '
(“Central Hudson™), operator of the Roseton generating facility. Like Indian Point, bplh
Bowline and Roseton are also located on the shore of the Hudson River and dependent on
Hudson River water for cooling purposes. These 1975 NPDES permit also had the affect

of making Bowline and Roseton subject to cooling tower retrofits.

-10-
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19.  ConEd, O &R and Central Hudson callectively abjected strenuously to the USEPA’s
imposition of the cooling tower retrofit requiremcnt.iﬁ the 1975 NPDES permits. As a
result, a lengthy adjudicatory proceeding ensued before a USEPA Administrative Law
Judge. That proceeding was ultimatgly resolved by the parties enteriné into the ﬁudsori
River Settlement Agreement (“HRSA"™), dated December 19,. 1980, including the
Department, Con Ed, O & R, Central Hudson, the USEPA, the New York State Attbmey _
General, and several environmental groups, including the predecessor to the Riverkeeper.
See, Verified Petition, Exh. 1. The HRSA provided, among other things, interim BTA
measures under §704.5 and a ten year program of generator-funded bid_l.ogical studies
pertaining to Hudson River fish species from the Troy Dam to the Battery. The biological
studies provide& for monitoring fish species and their life stages at different Hudson
River locafiohs_ durihg each season. This provision was designed to generate a broad data
base to suppoit the Department’s determination of compliance with the BTA requirement
in §704.5, by which the Department could ultimately determine whether the interim BTA -
measures provid_cd elsewhere in the HRSA were adequate, or whether additional BTA
measures were warranted at each facility. |

20. _The terms of the 1980 HRSA demonstrate that substantial elements of the §704.5 BTA
provisions weﬁe included in the agreement, and accepted by the HRSA facilities (o reduce
adverse environmental impacts of the cooling water intake structures on fish species .

entrained in the cooling system or impinged on the intake screens.’ 1d., pp.4-7. Thus,

3 The primary interim BTA conditions in the HRSA that sought to reduce adverse
impacts from Indian Point’s cooling water intake were, briefly: 42 unit-day outages per year
“taken between May 10 and August 10, and employing dual speed pumps to regulate intake flow

-11-.



21,

22.

23,

3031

——

Entergy’s predecessor in interest willingiy paﬂicipated in implementmg interim §704.5
B’fA measures af Indian Point as part of the HRSA process.

Pursuant to the HRSA, in 1981 the Department issued a SPDES penﬁit for Indian Point
Units 2 and 3 for a five year peried. This SPDES permit incorporated the HRSA in its
éhtirety_ to ensure consistency be_tween the permit and the HRSA, so that the B'I;A
measures provided in the HRSA (along with the aforesaid. biological studies) would be
carried out by the permittee to comply with §704.5 .as enforceable pemmit conditions. See,
1981 DEC SPDES Permit, May 14, 1981, Exh. A, p. 9, 8. The 1981 SPDES permit
expired accordmg to its terms on May 13, 1986

Interim BTA measures continiued to be apphed to Indian Point Units 2 and 3 in the
Department’s 1987 SPDES permit for Indian Point Units 2 and 3. This SPDES. perrmt
incorporated _the HRSA in its entirety to ensure consistency between the permnt and the.

HRSA, so that the interim BTA measures provided in the HRSA (along with the

-aforesaid biological studies) would be carried out by the permittee to comply with §704.5

as enforceable permit conditions. See 1987 DEC SPDES. Permit, October 1, 1987, Exh.

- B,p-11,97. The 1987 SPDES permit expired according to its terms on October 1,

1992.

Subsequent to the expiration of the HRSA, on May 15, 1991, the Department and the

utilities that owned and operated the respective HRSA electric generating facilities (Cdn

Ed, the New York Power Authority(“NYP "Y(which had acquired Indian Point Unit 3

at 2 minimum required for efficient plant operation. Indian Point was also reqhired to install
traveling screens to provide protection against impingement of fish against the intake screens.

-12-
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from Con Ed), Central Hudéon, and O &R) éxecutcd an agreement to cairy out further
interim §704.5 BTA measures that were the same or similar to interim BTA measures in
the HRSA, in order o continue mitigating-adver_se environmental impacts to fish specim
through impingement and entrainment from their respective cooling water intake
structures. This 1991 agreement was intended to be effective until geptember 30, 1992.
See, Verified Petition, Exh. 2. |

On September 13, l§9l, shortly after the Department and the respectivc-uﬁlities entered
into the 1991 Agreement, the Natural Resources Defense Council, Inc., tﬁe Hudson
Riverkeeper Fund, Inc., and Scenic Hudson, Inc. brought an Anicle_78 procéeding. against

the Department and the utilities seeking to invalidate it. Matter of Eatux;al Resources

Defense Council, Inc., et al., v. NYSDEC, Consolidated Edison Company of New York,

Inc., New York Power Authority, Orange & Rockland Utilities, lx_)c., and Central Hudson

Gas & Electric, Inc., Supreme Ct., Albany Co., Index No. 6570-91.)° On March 23,

1992, all parties entered into a stipulation of settlement for that action in the form of a
Consent Order (1992 Cohsent Order™). The 1992 Consent Order was effective for one
year but was extended on four separate occasions: August.5, 1993, 'May 25, 1995,
February 27, 1996, and October 23, 1997. The fourth Conscnt brdcr expired on February
1, 1998. See, Verified Petition, Exh. 3. The 1992 Consent Order and its subsequent

extensions provided for a biological monitoring program, essentially a continuation of the

¢ For the purpose of argument, note that neither Con Ed nor NYPA, Petitioners’

predecessors in interest, thought it necessary to use this occasion as opportunity to challenge the
applicability of the Department’s authority to impose §704.5 on the cooling water intake
structures at Indian Point.
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studie? conducted pu_réuam to the HRSA, “to estimate the effects of the opcn;ation of the
Bowline, Roseton and Indian Point plants &l'm'ng said year on Hudson River fish
populations . ...” Id., p. 16. Like the Hudson River déla base developed pursuant to the
HRSA, rcgar.ding adverse énvironmental impacts to fish populations, this information
would assist the Department in determining Whether the facilities’ continuing interim
BTA méasurw would fully comply with §704.5.

The 1992 Consent Order and its subsequent extensions speciﬁed.continuing BTA
measures for each of the HRSA power plants. With respect to Indian Point Units 2 and 3,

these interim BTA measures included continuing to manage the flow of water through

~ variable speed pumps at the cooling water intake at the minimum required for efficient

operation of the plant, as well as continuously operating traveling screens to remove fish

impinged on the cooling water intake screens.’ Id,p. 10,96.

On April 3, 1992, Con Ed provided the Deparﬁnent with an application on its behalf and
on behalf of NYPA, to renew the SPDES permit for Indian Poim.Units 2 and 3.° The
application form was accompanied. by a cover letter from Robert T. Keeéan, Fh.D,

Director, Water and Waste Management, Environmental Affairs. ]d., Exh. 5. Notably,

Mir. Keegan did not at that time raise any objection regarding the validity of §704.5 and,

7 The 1992 Consent Order, and subsequent Consent Orders, did not require Indian Point

Units 2 and 3 to take any of the system outages (generation shutdowns) that were a feature of the
HRSA. This is because Indian Point had, over time, accumulated enough outage days, banking
them as it were, so that additional outages were not required during the years the Consent Orders

were effective. See, Verified Petition, Exh. 3,p. 10, § 5.

% O &R and Central Hudson also submitted SPDES permit renewal applications to the

Department in 1992.
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consequexlntly,- it is fair to conclude that Con Ed and the New York Power Authority did
not question whether the Department had properly promulgated §704.5.

27. Departrﬁent Staff reviewed the 1992 permit renéw;l application and, on May 26, 1992,
issued a “positive declaration” of significance pursuant to SEQRA. See, ECL §8-0109, 6

NYCRR §617.7; See also, Verified Petition, Exh. 6; and Affirmation of William G.

Little, January 20, 2004, (“Little Aff.,”) p. 7, § 13. The positive declaration rcprdsented
the Department’s determination that the future operations of Indiap Poi'rllt Units 2 and 3
propo.sed in the 1992 application would not provide for seasonal intake flow limitations
in the manner provided by the HRSA. See, Verified Petition., Exh. 1, p. 6. The
Department determined that an environmeﬁtal impact statement would have (o be
prepared to identify and assess measures and alteﬁnatives to avoid, minimize, or mitigate
the adverse environmental impacts from Indian Point. Little Aff.,, pp. 7 - 8, 4713 -15.2
The positive declaration constitutes a transition point, from the i_nterim BTA measures
that were characteristic of the HRSA and subsequent Consent Orders, to a thorough
inquiry as to whether moré stringent intcrirﬁ BTA measures should be employed pursuant
1o §704.5 to address adverse environmental impacts to aqualié organisms ﬁém the Indian
Point cooling water-intakes and thermal dischmécs. The Department’s 1992 positive

_ declaration is Supmﬁed by the extensive HRSA data base, and the further contributions

to that data base from additional biological monitoring required by the extended Consent

® In conjunction with the issuance of a positive declaration for Indian Point’s SPDES
permit renewal in 1992, the Department also issued positive declarations for two other Hudson
River power plants, bowling and Roseton, whose respective SPDES permits were also up for
renewal.

-15-
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Orders. See, Verified Petition, Exh.14, Final _Environmental Impact Statement (“FEIS™),
pp.7-10. | ' |
On July 16, 1992, Raymond R. Kimmel, Jr,. Assistant Vice Prjesidcnlt for Con Ed, wrote
the Department with regard-to. the May 26, 1992 positive declaration. This letter
characterizes Con Ed’s position as an operator of Indian l;oiht with rtspéct to: (a) the
Department’s implementation of SEQRA as it a'pplieﬁ to the 1992 renéwal application,
) thc expiration of HRSA conditions pertainihg to Indian Point, and (c) the status of the
terms of the 1992 Consent Order. Id., Exh. 7. Mr. Kimmel indicates that Con Ed is

willﬁng to participate in the Department’s environmental impact statement process with

" the understanding that Con Ed does not waive any rights with respect to its position on

the 6perative conditions of the SPDES permits and as to the SEQRA process. Notably,
Mr. Kimmel did not take this opportunity to identify any issue or concem regarding the

validity of §704.5, although one would expect that, as a representative of Indian Point’s

~ operator, he would identify all existing concerns with the Department’s regulatory

authority arising in the context of the -pﬁnding SPDES permit renewal application.
Because Con Ed was an active participant in the process by which 6 NYCRR Part 704

was promulgated, it is reasonable to conclude that Con Ed did not have a concern _

regarding the validity of §704.5. See, Appendix of Exhibits Referenced in Affidavit of

Elise N. Zoli, Esq., in support of Energy’s Motion for a Determination of its Verified
Amended Petition or, Altemnatively, Motion for Summary Judgment (*Amended Verified

Peﬁﬁon"j, May 4, 2004, Exh. 10, Affidavit of Mark D. Sanza, April 19, 2004, 123.
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29. Itll.J'une 1993, in response to the Departnicnt’s positive declarations, Con Ed, the Nev;/
York Power Authority, Central Hudson, and O & R sent a joint Draft En_viromnen@

' Imbact Statement (1993 -DE]_S") to the Department. The 1993 DEIS ostensibly- _
examined the impacts to fish species attributed to the Indian Point, Bowline and Roseton.
cooling wai& intakes structures, and assessed alternative measures to avoid, minimize, or
mitigate those impacts.

30." On September 3, 1993,11\0: Depa_rtmcm completed its evaluation of the 1993 DEIS and
rejected it.. The Department reviewed the 1993 DEIS to determine whether it hﬁd, among
other things, appropriately identified adverse impacts, correctly employed the HRSA data
base to specify how impacts had éffcctcd Hudson River fish species, and adequately
assessed ailemalive actions lo avoid, minimize or miligale those impacts for purposes of -
applying §704.5 BTA requirements in their SPDES permits. The Department concluded
that the 1993 DEIS did not supply sufficient support'f;)r the 1992 SPDES permit renewal -

| applications submitted for each of the three HRSA generating facilities. See, September

. 3, 1993 Letter from John M. Cianci, bEC Project Manager, to Raymond R. Kimmel, Jr.,
Assistant Vice President, Consolidated Edison Company of New York, Inc., (Cianci

' Let_tc_r), Exhibit C."® As éxplaix_ned in the comments appended to the Cianci Letter, the
1993 DEIS failed to provide an adequate basis to make a §704.5 determination about the

correct BTA technology to employ at Indian Point, Bowline or Roseton that would

" The Cianci Letter is also provided as an Exhibit to the Petitioners’ Verified Petition,
but did not include Department Staff’s extensive substantive comments on deficiencies in the
"1993 DEIS, appended to the Cianci letter. Verified Petition, Exh. 8. The version attached hereto
as Exhibit A contains the Cianci letter in total, with Department Staff’s substantive comments.

-17-
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| address adverse impacts to fish species from the respective cooling water intakes. As a

consequence, the Department found that each of the renewal applicétions remained
incomplete, and required further information to support the Department’s permit review
process.

Also in 1993, O & R was engaged in United States District Court litigation, brought by

_the Hudson Riverkeeper Fund, Inc. (“Riverkeeper”), concerning BTA conditions in O &

R’s SPDES pemmit for the Lovett electric generating facility at Tompkins Cove, New
York. The Lovett plant is located on the west side of the Hudson River and, like the
HRSA facilities, is also dependent on cooling water from the River.to generate electric .

power. At issue'in that proceeding was the Riverkeeper’s claim that O & R did not

" comply with a BTA condition in its SPDES permit requiring it to protect against adverse

impacts to fish species from Lovett’s four separate cooling water intakes. Consistent with
tﬁe impacts of concern in the HRSA, the impacts complained of at Lovett Wt;.re
mortalities to Hudson River fish from (1) impingement of fish on traveling screens
behind the entrance of each intake, (2) ehtraimﬁent-of srﬁall fish, fish eggs and larvae
within the cooling system itself, and (3) adverse impacts from waste heat dis‘charged to

the Hudson River as a result of the generation process. See, Hudson Riverkeeper Fund,

" Inc.. v Orange & Rockland Utilities, Inc., 835 F. Supp. 160 _(S.D.N.Y. 1993).

The Court in Hudson Riverkeeper was presented with a motion for summary judgement
by O & R, and ruled that sufficient controversy existed regarding essentiat facts
conéeming BTA at Lovett that the motion would be denied. Hudson Riverkeeper, 835 F.

Supp. at 167. Inthe course of doing so the Court observed that “[t]his case is somewhat

-18-
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' unusual in that the Permit Writer apparentls' chose to insert as a condition of the SPDES

permit, a paraphrase of §704.5, as Condition 9 in the permit . . ..” And “[t]he permit
language, by~ Condition 9, makes it clear that Best Technology Avai]able must be
employed and to ascertain Wwhether or not this is being done it is not nécessary to review
legislative proceedings or congressional intent.” Id., 166. (Citation 6mitted.) The Court
clearly understood that the Department’s SPDES authoﬁ'ty included the_authon'.ty.to'
include BTA conditions within the terms of a SPDES permit. “EPA has issued no
regulations for §316(b) of the Clean Water Act, a_]thodgh spaﬁc has been reserved in the
C.F.R. This leaves to the Peﬁnit Writer an opportunity to impose lconditions on a case by
case bas}s, consistent with the statute, and a view _that best available does not mean
perfect.” Id:, 165. The “statute” referenced by the Court is the Clean Water Act, 33
U.S.C. §1251 et seq., implemented in New York State ECL Article 17, and GNYCRR
Parts 700 - 706 and Part 750 et seq. See Sanza Affidavit, 9 4 -S.

Thus, at approximately the same time that Con Ed, Central Hudson and O & R were
éng’agcd (with Central Hudson) in developing the 1993 DEIS as an information base to
sﬁppon aDcpartment BTA determination for the HRSA generation facilities, O & R was

battling with the Hudson Riverkeeper Fund, Inc., as to what constituted BTA at Lovett.

. By 1993, BTA determinations had been the primary focus of of regulatory activities

involving the Department and Hudson River power plant operators for nearly two
decades.
On December 15, 1999, the operators of the HRSA facilities sent the Department a

revised DEIS (1999 DEIS™). The 1999 DEIS was based in large part upon the Hudson
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ijef data base built up ofstudies_conducted in the River since the inception of the
HRSA. On March 8, 2000, the Depanm'cr;t published a Notice of Compléte Application
in the Ehviromnmtd Notice Bulletin rega:diﬁg the 1999 DEIS, appr-dving it for plirposes
of further substantive review by Department Staff and for comment by the public. &c_,
Verified Peﬁtion, _Exh. 10, Notice of Complete Application, March 8, 2600. The Notice
of Complete Application constitutes Debamneni Staff’s determination that, althiough the
applicants may not _havc submitted enough information to wri.tc a draft permit, there was
enough information on hand to begin reviewing the ap'p‘licatic.)ns .and to offer the record to
the public fér its wmtiﬁy.

On November 12, 2003, after Petitioners responded by direction of Justice Keegan’s May
14, 2003 Order 10 an additior;al information inquiry made by Department Staﬁ',_thé
Department issued the draf SPDES permit for Indian Point. See, Amended Verified
Petition, Exh. 8.

It is notable that Petitioners purchased Con Ed’s and NYPA’s interests in Indian Point

~ Units 2 and 3 in 2001 and 2000, respectively. Upon information and belief; it is

reasonable to conclude that prior to making these acquisitions Petitioners conducted a full
due diligcncc investigation for both dnits 2 a.x-nd 3. Such inquiries would have clearly
disclosed to Petitioners all of the above circumstances that occurred prior to the
acquisition dates, including, but not limited to, the ﬂSEPA’s imj)osition of BTA
recjuife_mcnts in the 1975 NPDES permit, the Department’s imposition of interim BTA -
requirements in the 1982 and 1987 SPDES pemmits, and the Department’s rejeélion of ti\e

1993 DEIS for the inadequacies detailed in the extensive comments supplied by
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Department Staff to Petitioners’ predecessors."! .Peii_tionexs therefore acquired the Indian
Point assets with full knowledge of the Departments SPDES program as it involved Units
2 and 3, and the consistent imposition of BTA requirements pursuant to federal and State’
authority, including §704.5.

The Department’s treatment of BTA decision making has remained consistent with the

BTA principles set forth in Hudson Riverkeeper. In the Department’s final BTA

determination for the Athens facility, a new gas-fired power plant in Athens, New York

that proposed to withdraw cooling water from the Hudson River, then-Commissioner

John Cahill reaffinned that the Department’s BT A determinations érc made on a case by

case basis in the course of issuing SPDES permits, pursuant to §704.5. The Commission

observed that “a four step analysis determines whether {BTA] is beiné utilized by any
particular facility:

(1) whether the faciliiy’é cdoling water intake structure may result in adverse
environmental impact; _

(2)  if so, whether the ‘location, design, construction and capacity of the cooling water
intake structure reflects best technology available for minimizing adverse
environmental impact’;

(3)  whether practicable alternative technologies are available to minimize the adverse

" environmental effects; and

(4) . whether the costs of practicable technologies are wholly disproportionate to the
environmental benefits conferred by such measures.”

"' Interestingly, in 1975 the USEPA effectively determined that closed-cycle cooling

(cooling tower retrofitting) was BTA under CWA §316(b) for Indian Point (as well as Bowline
and Roseton) which precipitated legal challenges resulting in the HRSA and its extensive
research base. In 2003, following issuance of the FEIS, Department Staff determined that closed-
cycle cooling (cooling tower retrofitting) was BTA under §704.5 for Indian Point. Thus, for
nearly 30 years, the owners/operators of Indian Point have been attempting to avoid imposition of
BTA at its facility under federal and state laws. '
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1.-9'

Matter of an Appﬁcat_i‘on for a SPDES permit pursuant to ECIL. Ani_clc 17.and 6 NYCRR

Parts 750 et seq., by Athens Gehm_ ting Company, LP., Cpmmissioxicr’s Interim

Decision, June 2, 2000, pp. 9 - 11; http://www.dec.state ny.us/website/ohms/decis/
athensid.htm. This aspect of the Commissioner’s Interim Decision articx.llates the
bedrock of t:bc Department’s BTA progfam as developed and applied pﬁrsuant t0§704.5
over the years.

More recently, in Riverkeeper, Inc., et al. V. USEPA, 358 F.3d 174.((2d Cir., 2004), the

Court recognized that the USEPA has prescribed performance standards for categories of

' regﬁlatory actions (;_oven'ng cooling water intake structures, yet there are still some

- instances where a case by case approach is allowed to impose technology against

39.

40.

Dated:

identified adverse impacts. Riverkeeper, 358 F.3d at 181.

Despite Petitioners’ cla.ims to the contrary, see, Zoli Aﬁ',‘ﬂ 8, at least since the ﬁRSA
was executed, and arguably wﬂier, the Depa;tmenl has exercised BTA authority in
accord with §704.5 and its federally approved SPDES program. This long;tanding
SPDES program, and its implementation of BTA requirements pursu;clnt to §704.5, clearly
illustrates that the Department successfully fulfilled its obligations after the 1975 transfer
of federal agency NPDES authority to the state. . |

Accordingly, the Court should dismiss Petitioners’ Second and Third Causes of Acﬁon

.and grant summary judgment to State Respondents.

Albany, New York .
June 2, 2004 : <

William G- Little, Esq.
Asscciate Attorney
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EXHIBIT A TO LITTLE AFFIRMATION -
MAY 14, 1981 INDIAN POINT SPDES PERMIT [3042-3059]

memh ress e — .t - e ees e = . - —————— — - -

COST OF BIOLOGICS %ONITORING,

SUMMARY ™ MONI'G...NG PROGRAM  pacilicy ID No. i Y- 0006472

STUDIES,  THE hJDSON RIVER : -

SETTLEMENT AGREEMENT Effective Date (EDP) : _May 14, 1981
Copies: SPDES FILE, BWFD-ADAM 7YK, BWFD~ pxpiracion Date (ExDP) : May 33, 1986

PULASKI, EPA-BAKER, EPA-SPEAR,
DEC REGION #3 SUBOFFICE, WEST- - : .

CHESTER NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATIO&
C0. H.D., STATE POLLUTAFT DISCHARGE ELIMINATION SYSTEM (SPDES)

ISC, NYCDCOE DISCHARGE PERMIT

Special Conditions
(Part I)

This SPDES permit is fssued in compliance with Title 8 of Article 17
of the Envirommental Conservation Lav of Wew York State and in compliance with the
Clean Water Act, as amended, (33 U.S.C. 81251 et. seq.) (hereinafter referved to as

"the Act").
Pexmittee Name: CONSOLIDATED EDISON CO. OF & POWER AUTHORITY OF THE STATE OF
NEW YORK, IRC. NEW YORK
4 Irving Place 10 Columbus Circle
New York, New York 10003 New York, New York 10019
Attn: Robert Keegan, Director Attn: John V. Blake, Director
Room #1026 '

is authorized to discharge fromw the facility described below:

Facility Name:  yNDIAN POINT GENERATING STATION (UNITS 1 & 2 (ConEd) & 3 (PASNY))
Faciliéy Locatfon (C,T,V): Buchanan (V) County: yestchester

Facility Mailing Address (Street): Broadway and Bleakley Avenue

Facility Mailing Address (City): Buchanan State: New York Zip Code: 10511

into receiving waters known as:
Hudson River (Class SB)

in accordance with the efflvent limitationms, monitoring requirements and other conditions
set forth in this perumit.

This permit and the authorization to discharge shall expire on midnight
of the expiration date shown above and the permittee shall not discharge after the
expiration date unless this permit has been renewed, or extended pursuant to law. To be
authorized to discharge beyond the expiration date, the permittee shall apply for permit
reneval as prescribed by Sections 17-0803 snd 17-0804 of the Envirommental Comservatiom
Lavw and Parts 621, 752, and 755 of the Departments’ rules and regulationms.

By Authority of William L. Garvey, P.E., Chief, Permit Administration Section

Designated Representative of Commissioner of the
Department of Environmental Conservation

j?&éé§;4£;? | cizazzéz;”v;4;g§§;¢4u—11~

Date “ S{gnature C/

31-20-2(6/80)Pg.1
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Page-2 ¢ 15 )
Facility .. No.:v )OO %472

INTERTM EFFLUENT LIMITATIONS AND HQNiTOBING-REQDIREMENTS

Duriang the period begionning May 14, 1981

and lasting until April 26, 1982 -
the discharges from the pemitted facility shall be limited and mitored by the

permittee as specified below:

. - : Monitoring Reqmts.
Outfall Number & Discharge Limitations Measurement Sample

Effluent Parameter Daily Avg,  ‘Daily Max.  Units Frequency Type

Except for the limits on condenser cooling water listed in paragraphs 10a and 10g
of NPDES permits WY 002 7065 and NY 000 4472 all provisions of those permits shall apply
to this facility.

1-20~2(5/80)Pg. &
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Page 3 »f 5
Facility » MNo.: 000 h&72

FINAL EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS

'

During the period beginning April 26, 1982

and lasting until HMay 13, 1986

the discharges from the permitted facflity shall be limited and monitured by the

permittee as specified below:

Monitoring Reqmts,

Qutfall Number & Discharge Limitations Measuremeunt Sample

Effluept Parameter Daily Avg. baily Max. Units

Frequency Type

001* Discharge Canal

(a, b)

The Permittee shall discharge condenser cooling water so that the following
conditions are satisfied:

1.

At no time shall the maximum discharge temperature at
Station DSNOO1 exceed 43.3°C (110°F).

Betwcen April 15 and June 30, the daily average discharge _
temperature at Station DSNOO1 shall not excecd 34°C (93.2°F) for an
average of wore than ten days per year during the term of this permit
beginning with 1981; provided that in no event shall the daily

_average discharge temperature at Station DSN¥ 001 exceed 34°C (93. 2°F)

on more than 15 days between Aprll 15 and June 30 In eny year.

Whenever, due to forced outage or other techwnical problem,-e.g.
equipment failure, ft is necessary to remove one or more circulating
w ater pumps from service at an operating unit (or units)., pumps at
any non-operating unit (or units), including Unit I, may be used to
augment flow in the discharge canal as necessary to meet temperature
limits, and will not be considered a violation of settlement outage
requirements at the non-operating unit provided that in no event
shall total Station flow, “as so augmented, excced the equivalent

of full circulator flow at each unit which is then operating.

If the discharge temperature limits fn clauses 1 and 2 above are
exceeded as a result of reduced flow required by Séction 2.D of
the Settlement Agreement, corrective action, which may include in-
creasing cooling water flow as necessary up to the cquivalent of

" full circulator flow for each unit then operatfng, shall be taken as

quickly as practical and will not be considcred a violation of outage
requirements at the non-operating unit., During the period required
for corrective action (which shall not excecd 24 hours), the discharge
will not he considered to be in excess of the forcroing temperature.
limits. To the extent practical the Permittce shall anticipate when
the amblcnt river temperature will rise to such leével that the
prevalling reduced cooling water flow rate spccl(lvd in the Settlewent
will fa{l to maintain discharge temperature helow 34° C, and may, upon
consultatfon with DEC, increase flow to the next rate scheduled in the
Settlement prior to the discharge temperaturc excceding 34°C.

Nothing contained herein shall be construed to change or otherwise
affect the provisions of the Settlement Agrcement,

Exccpt as set forth above, there shall be no thermal effluent
linftations vhich govern or otherwise affect the operation of the
Station or discharges therefrom. :

1-20-2(5/80)Pg. &
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FINAL ~EFFLUENT LIMITATIONS AND KONITORING REQUI

' During the period beginning April 26, 1982
and lasting until May 13, 1986

- Part I

Page & 0. 15
-Facility ID No.:

REMENTS

S

AY 000 4472

the discharges from the permitted fscility shall be liwited and monitored by the

permittee as specified belows:

Internal Waste : Honitoriog Regmts.
Stream Wumber & Discharge Limitastions Measurement Sample
Effluent Parameter Daily Avg. Daily Max. Units Prequency Type
001* Discharge Canal (a, b)
Total Residual Chiorine. {C) 0.5 ~mg/1 Continuous during periods
-~ of chlorination
Jotal Chromium 30d Ibs/dy  HWeekly Calculation
Total Chromium ' . 2004 1bs/yr Annual Calculation
Lithium Hydroxide _ 0.01d mg/1 Heekly Calculation
Bovon _ : 1.08 mg/1 Weekly Calculation
Boron 525¢ 1bs/dy Weekly Calculation
pH (Range} 6.0 - 9.0 S.4. Heekly Grab
‘Blocides '

* - Qutfall 001 is the point prior to confiuence of the discharge from the common discharge

canal and the Hudson River.

Internal Waste Streams Effluent Limitations

001A - Se?age Treatment Plant

Flow 20, oooh
BOD; 309 TS
Tot31 Suspended Solids 309 45"
Settleable Solids .

Fecal Coliform 2001 400J
pH (Range) 6.0 - 9.0
free Available Chiorine 0.5 2.0

Sum of 001B, 001C, 001D, OOVE, 0OVF;* 0016, & ODYH

Flow Monitoring Only
Total Suspended Solids 30 50

Sum of 00IC & 001D

Flow Monitoring Only
Hexavalent Chromium 0.05 0.1
Total Chromium 0.5 1.0
Surfactants ' 3 6
0il1 & Grease . 15
01F ** |

Total Suspended Solids 30 50

~ 6PD
mg/1
mg/1
ml/1

MPN/100 wl

S.U.
mg/1

MGD
mg/1

MGD

. mg/1
mg/1
tbs/dy
mg/1

mg/ 1

Continuous

Monthly
Monthly
Weekly
Weekly
Weekly
Weekly

Veekly
Weekly

Weekly
Weekly
Heekly
. Weekly
Weekly

Heekly

Recorder -
6-hr composit
6-hr composit
Grab
Grab
Grab
Grab
Instantaneous
Grabk
lnstantaneoui
Grab
Grab!
Calculated ™
Grab"
Grab

**I1f priver water is used in the Flash Evaporator, internal waste stream 001F must be
sampled separate]y, and not included in the comp051te. the 1imits for 00IF using river water

-20-2(5/80)Pg. 4  are Net Limits.
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Part X
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! Facility ID No.: . 000 4472

FINAL EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS

During the period begimning April 26, 1982

and lasting until May 13, 1986 - :
the discharges from the permitted facility shall be limited and momitoved dy the

pernittee as specified below:

Internal Wastes . ' Monitoring Requts.
Streams Nypber & " Discharge Limitations Measurement Sawple
Effiluvent Parameter. Daily Avg. Daily Max. " Units Frequency Type

Sum of 001B, 001C, & 00ID

Flow . _Honitoring Only MGD Weekly Instantaneous
Boron Monitoring Only : mg/1 Weekly Grab?

- o1 ' ' :
Flow Monitoring Only MGD Monthly Instantaneous
C01E _
Flow ' | Monitoring Only MGD Weekly Instantaneous
pH (Range) 6.0 - 9.0 . . Su Weekly Grab
001F . '
Flow _ Monitoring Only MGD Monthly Instantaneous
001G -
Flow Monitoring Only . : MGD Week]y -Instantaneous
Phosphates as P 16 : . 38  1bs/day Weekly Grab .
001H ' |
Flow Monitoring Only MGD Monthly Instantaneous
0011 |
Flow Monitoring Only . MGD P p
001J **# _ _
Flow Monitoring Only MGD HWeekly Estimate
011 & Grease No visible mg/1 Weekly Visual Observa-

oil or sheen tion.

*#**Because this outfall cannot be monitored, the following shall apply:

1. ‘A1l oil spills shall be handled under the SPCC plan.
2. Flow tributary to the floor drains shall not contain more than 15 mg/} of oil and

grease nor any visible sheen.

-20-2(5/80)Pg. 4
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Part i
Page 6
Facility

fFooinotes

Discharge 001 shall occur only tﬁrough the
sfructure. .

When the temperature in the discharge canal
electric output equals or exceeds 600MM the

of .15 )
ID No.: WY 000 4472

subsurface ports of the outfall

exceeds 90°F or the site aross
head differential across the

outfall structure shall be maintained at & minimum of 1.75 fect. When

required adjustment of the ports shall be made within 4 {four) hours of any

change in the flow rate of the circulating water pumps. If compliaonce {s

not achieved, further adjustments of the po

rts shall be made to achieve

compliance. The requiremants of the Settlement Agreement flow schedules shall

“take priority over the requirements ov this

Condenser Chlorination

Yota} residual chlorine at DSN 001 shall no
circulating water system be chlorinated, th

footnote

t excead 0.5 mg/1. Should the
e maximum frequency of chlorination

for the condensers of each unit shall be limited to 3 {three) times par week.

- The duration of any chlorination pericd sha

maximun of 2 {two) chlorination periods occ
total time for chlorination of the three un
sh211 not exceed 2 (nine) hours per week.

during daylight hours and shall not occur a

The calculated quantity of these substances

by using the analytical results obtained from sampling that is to be performed on interna

waste streams 001C and 001D.

The calculated quantity of this subatance i
by using the enalytical results obtained fr
0n internal waste streams 00IB, 0Q1C and 09

11 not exceed one hour, with a
urring in a 24 hour pericd. The
its for which this permit is issued
Chlorinztion ¢hall take .place

t more than one unit at a time.

in the discharge shall be determined
n this discharge Shu]] bz detcrmincd

om sampling that is to be performed
1D.

Ho biocides, corrosion control chemicals, or other water treatment chemicals

are authorized Tor use by the permittee exc
as a pasrameter in the permit.

Morpholine
Cyclohexylamine
Hydrazine

ept those listed beicw ov limited

Drewgard 100 may be -added so the canculated concentration shall not evceed

11 mg/) the active ingredient E.D.T.A. shal
drscharge canal. _

Arithmntwc mean of the values for effluent
period.

Erithmetic mean of the values for effluent

1 not exceed .28 mg/1 in “the
sampies collected over a 30-day

samples collected over a 7-day period.
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Page 7 of 15
Facility ID No.: MY Q00 4472

- 30 day geometric mean.

-

7-day geometric mean. -
One flow proportioned composite sampie shall be obtained from oné grab sample
taken from each of the internal waste streams 0018, 001C,; 001D, 00IE,. 00iF,

~ 0016, and OOTH. .

One flow proportioned composite sampie shall be obtained from one grab sampie
taken from each of the internal waste streams 001C and €010, during periods
when chromium s being used.

The calculated quantity of these substances in the discharge shall be based
on the quantity of the substances consumed af the facility.

One grab sample shall be obtained from each of the {nternal waste streams 001C
and 001D and the samples shall be analyzed separately. The results of the

two analyses shall be averaged and reported.

One flow proportioned composite sampie shall be obtained from one grab sample
taken from each of the internal waste streams 0018, 001C, and 001D.

The flow of condenser cooiing water discharges shall be monitored and recorded

- by hourly recording of the operating mode of the circulating water pumps. Any

changes in the flow rate of each ¢irculating water pump shall be recorded,
including the date and time, and reported monthly together with the Discharge
Reporting Form. The permittee shall indicate whether any circulating pumps
were not in operation due to pump breakdown or required pump maintenance

and the perfod(s) (dates and times) the discharge temperature limitatfon
was exceeded, if at all. For all other discharges or internal waste streams
(only those which are limited), the flow shall be measured and recorded at a
frequency coinciding with the most frequently sampled parameter. Methods,
equipment, installation, and procedures shall conform to those prescribed in
the Water Measurement Manual, U.S. Department of the Interfior, Bureau of
Reclamation, Washington, D.C.: 1967 or equfvalent approved by the permit
fssuing authority.

Lo ail-_6
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hdditional Requirements:

1. There shall be ro discharge of PCB's from thi§ facility.

2. All collected solids from the washing of intake screens shall be disposed of
by- a- New York State licensed contractor or by the permittee at a RYGDEC

approved landfill.

3. The permittee shall submit on a quarterly basis to the NYSDEC at its offices
in White Plains and Albany a monthly report of daily operating data, by the
- 28th of the month following the end of the quarter, that 1ncludes the following: -

a. . Daily minimum, waximum, and average station electrical output shal} be
determined and logged.

b. Daily minimum, maximum and average water use shall be dlrectly cr
indirectly measured or calculated and logged.

é; Temperature of the intake and discharges shall be measured and
recoirded continuously. Daily minimum, maximum and average inteke and
discharge temperatures shall be logged.

4. The use of chlorine for condenser cleaning shall be kept to the minimum amount
which will maintain plant operating efficiency. By issuance date + 6 months the
applicant shall submit for NYSDEC approval, a plan of study for a chlorine
minimization program. This program shall be conducted in accordsnce with
the requirements of Appendix A of the proposed Steam Electric Effluent Limita-
tions ?Part 423) as shown on pages,68354 and 68355 of the Federal Reglster
published on October 14, 1380.

EPA has proposed draft 1imitations that would prohibit the discharge of
chlorine from this facility. This permit contains water quality limitations
on the discharge of chiorine. Following the promulgation of EPA BAT
Yimitations on the discharge of chlorIne. th1s permit may be revised to
reflect these limitations. .

5. Biological Monitorihg and Reporting

The pennlttec shall comply with biological monitoring requirements which shall

be embodied in a Memorandum of Agreement {MOA) to be entered into betvicen

the NYSDEC and the Permittee for the permits issued to Indian Peint Generating
_Station Unit 2 and Irdian Point Generating Station Unit 3. Monitoring requireuments

shall be consistant with the Hudson River Settlement Agreewent and Attachment V

thereto.

Live sturgeon collected during scheduled biological monitoring studies will
be counted, measured, and examined for tays, then carefully returned to the

- river as quickly as possible. Dead sturgeon collected during scheduled biological
monitoring studies shall be counted, weighed, ~meazsured, examined for tags and
frozen for salvage for the Depariment of Environmental Conservation for up to onz
year, at which time the sturgeon will be disposed of in a sanitary landfill,
Each sturgeon shall be individually labeled ludlcatrng date of capture and
-appropriate measurenants,
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Facility ID No.: NY 000 4472

Notwithstanding any other requirements in this permit, the permuttee shall

~also comply with all of the Water Quality Regulations promulgated by the

Interstate Sanitation Commission on October 15, 1977 incliuding Sections
1:01 and 2.05 (f) as they relate.to oil and grease. -

It is recognized that influent quality changes. equipment malfunction, acts
of-God, or other circumstances beyond the control of the Permittees may, at
times, result in effluent concentrations exceeding the permit Timitations
despite the exercise of appropriate care and maintenance measures; and
corrective measures by the permittees. The permittees, either indjvidually

‘or jointly, may come forward to demonstrate to the DEC tha® such circumstances

exfst in any case where effluent concentrations exceed those set forth in this
permit. The DEC, however, s not obligated to wait for, or solicit, such
demonstrations prior to the inftiation of any enforcement proceedings., nor

must 1t accept as valid on its face the statements made fn any such demonstration.

In the event of non-compliance attributable to only one facility, DEC wilil
1ni:iate enforcement proceedings against the permittee responsible for such
facility.

DEC shall not initiate enforcement proceedings concurrently against both the
Permittees, unless DEC has been unable to identify the non-complying facility.

If DEC seeks to enforce in an administrative or judicial proceeding any provision
of this permit, the Permittees may raise at that time the issue of whether,
under the United States Constitution, statute, or decisional law, they are
entitled to a defense that their conduct was caufed by circumstances beyond
their control.

The Hudson River Settlement Agreement. dated December 19, 1980, is annexed to

-this permit as Appendix 2 and is incorporated herein as a condition to this

permit. The Settlement Agreement satisfies New York State Criteria Governing
Thermal Discharges.

Y
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Definition of Daily Average and Daily Maximum

The datly average discharge §s the total discharge by weight or fn other appropriate
units as specified herein, during a calendar month divided by the number of days in
the month that the production or commercial facility was operating. -Where less than
daily-sampling s required by this permit, the dafly average discharge shall be
determined by the summation of all the measured daily discharges in appropriate
units as specified herein divided by the number of days during the calendar month
the measurements were made.

The daily maximum discharge means the total discharge by weight or in other
appropriate units as ;pecified herein, during any calendar day.

Monitoring Locations

Permittee shall take samples and measurements to meet the monftoring requirements at
the location(s) indicated below: (Show locations of outfalls with sketch or flow
diagram as appropriate). The sampling for the internal waste streams 001A thru
001J shall be taken in the internal waste streams before enteririg the river.

W bk
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. SCHEDULE_OF CGMPLIANCE FOR EFFLUENT LIMTTATIONS

~ " fThe pernittee shall submit copies of the written motice of
cozplisnce or noncomplisnce requized herein to the following offices:

Chief, Compiiance Section

Wew York State Department of Envirommentel Conservatiom
50 Wolf Road '

Albeny, New York 12233

Regional Engineer

¥ew Tork State Depsrtmeat of Euvirommental Conservationm
Region 3 ,

202 Mamaroneck Avenue =

White Plains, Mew York 10601

Westchester County Health Department
150 Grand Street
White Plains, New York 10601

Dr. Richard Baker, Chief

Permits Administration Branch
Planning and Management Division

U.S. Environmental Protection Agency -
Region 11

26 Federal Plaza

New York, New York 10278

. The permittee shall suluit copies of any engineering reports, plans
of study, final plans, as-bullt plans, infiltration-inflov studies, egc. required
heretn to the New York State Department of Environmental Conservation-Regional
Office speciffed above unless othervise specified in this permit or in writing
by the Department or fts designated field office. .
91-18-2 (9/76)
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MONITORING, RECORDIN' D REPu.TING : Facilicy ID No- g-0004472

. a8) The permittee shall also refer to the Gemeral Conditions (Part II) of this permit
- for additional informationm concerning monitoring and reporting requirements and conditions.

b) The monitoring information required by this permit shall be summarized and reported
by submitting a completed and signed Discharge Monitoring Report form once every | month
to the Department of Enviroumental Couservation and other appropriate regulatory ageuncies
at the offices specified below, The first report will be due mo later than April 28, 1982 o
Thereafter, reports shall be submitted no later than the 2Bth of the following month(s) Fach
Month

Water bivisioﬁ
Hew York State Department of Envirommental Comservation
30 Wolf Road - Albany, New York 12233

Nev York State Department of Envirommental Conservation

Regional Engineer — Region #3

202 Mamaromeck Avenue, White Plains, NY 10601

Westchester County Health Department, 150 Grand St., White Plains, NY 1060l
Interstate Sanitation Commission, Attn:Mr. Thomas R. Glenn, Jr,

Dizrector and Chief Engineer, 10 Columbus Circle, New York, NY 10019

[ja (Applicable only if checked):

Dr. Richerd Baker, Chief - Perwits Administration Branch
Planning &' Management Division

USEPA Region II

26 Federal Plaza

New York, New York 10278

c) If so directed by this permit or by previous request, Monthly Wastewater Treatment
Plant Operator's Reportas shall be submitted to the DEC Regional Office and county health
department or county envirommental control agency specified above.

d) Monttoring must be conducted according to test procedures approved under
40 CFR Part 136, unless other test procedures have been gpecified tn this permit.

~e) If the permittee monitors any pollutant more frequently than required by the
permit, using test procedures approved under 40 CFR 136 or as specified in the permit,
the results of this monitoring shall be included in the calculation and reporting of the
data submitted in the Discharge Monitoring Reports.

£) Calculatfons for all limitations which require averaging of measurements . shall
utilize an arithmetic mean unless otherwise specified fn the permtt.

g) Unless otherwise specifted, all information submitted on the Discharge Monitoring
Form shall be bassed upon measurements and sampling carried out during the most recently
completed reporting period.

h) Blank Discharge Monitoring Report Forms are available at the above addresses,

91-20-2 (8/81) Page 2
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Memorandum of Agreement Pacxaity m NY 000 4472
Between
. New York State Department of Envxronmental Conservation

and

the Wadson River Utilities

This Memorandum of Agreement (MOA) is entered into by the New York State
PDepartment of Environmerntal Conservation (Department) with Consolidated
Edison of New York, Inc. (Consolidated Edison), the Power Authority of
“the State of New York {(Power Authority), Orange and Rockland Utilities,
Inc. (0 and R), and Central Hudson Gas and Electric Corp. (CH) fmn
accordance with the Department’s certification pursuant to Sectiom 401
of the Clean Water Act and to supply the appropriate conditions
“Biological Monitoring and Reporting” of the SPDES discharge permit

numbers:

 RY 000 4472 Consolidated Edison’s Indian Point Station Units 1 & 2

NY 002 7065 The Power Authority’s Indisn Point Station Unit 3

NY 000 8010 Orange and Rockland Utilities'

Bowline Point Staiioﬁ

NY.000 8231 Central Hudson's Roseton Station,

and in accordance with the “Biological Monitoring Program” as provided
for in Sectfon 2.J and Attachment V to the Hudson River Settlement
1980 (Settlement Agreement).

Agreement entered into .December .19,

This MOA is to embody the agreement of the Utilities to conduct
monitoring program studies as described in Attachment 1. The Department
is of the view that the bjological wonitoring progrem described in
Attachiient 1 i8 consistent with program objectives and the funding

level to which the Utilities have committed as identified in the
Settlement Agreement. -Nothing contained in this MOA shall cause the
Utilities to perform activities or incur expenses in excess of or less

than the amount specified in Attachment 2,

Any further

studies necessary to fulfili the dollar value of the Utilities'
monitoring obligations will be conducted only with the prior written

approval of DEC,

The Utilities agree to use their best efforts to conduct fully the
biological monitoring program as specified in the Settlement

Agreement and as identified in Attachment 1 hereto. The Department

acknowledges that the Utilities will not be deemed to be in non-

campliance with the Settlement Agreement or any Condition of any

applicable discharge permit or Section 401 Certification if the full
omplement of all biomonitoring canuot be completed within the original

"salendar year for reasons beyond the reasonable control of the Utilittes.

‘However, should the full complement of biomonitoring not be completed
vithin the original year, at the sole discretion of DEC, either-the time to
complete such studies shall be extended or the unexpended funds shall be
used to supplement the biomonitoring program in the subsequent year.
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-2- Facai ity ID- "ot WY 000 4472

The Department and the Utilities hereby agree that the study programs
way be modified at any time by written agreement of the Department
and the Utilities to fulfill the objectives of the study, provided
that any cost savings which accrue through such modificatnons be
redirected.to other studies as appropriate.

Reports based on these studies and an accounting of funds expended

will be subnitted within six months of the completion of component

studies and no later than June 30 of the subsequent year unless an

extended schedule is mutually agreed upon by the Department and the
Utilities. .

The term of this MOA shall be from the date of the last signature hereto
unt il December 31, 1985, after which time this MOA shall be of no further
force or effect except for completion of reports, accountings, or ‘studies

identified in paragraphs 3 to S.

The term of Attachmené 1 shall be unti] December 31, 1981 and each subsequent

Attachment 1 shall expire at the end of its calendar year.

Signatures
: Con Edison

Date

Orange & Rockland

Date

Central Hudson

Date

" Power Authority

Date

Niagara Mohawk

Date

NYSDEC

Date
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Summary Description of Monitoring Program Studies
Mutually Agreed Upon by _
New York State Department of Environmetal Conservation
- ' and the
Hudson River Utilities

A. lmpingement - Indian Point, Bowline Point, Roseton

Impingement collections will be made at each plant from January 1981
through December 1981. Sampling frequency at Indian Point Unit Nos.
2 and 3 will be daily at water intakes at which circulating water
pumps are in operation until such time as relief from this require-
ment is granted. Thereafter, collections will be made as specified
. by DEC. Impingement collections will be made once per week at Bow-
. line Point and Roseton over a continuous 24-hour sampling period.
"At each plant, fish will be identified and enumerated to determine
total number, total weights and lenygyth/frequency distributions of
the collected species, utilizing appropriate subsumpling methodol-
ogies. Water gquality data and plant operating conditions will be
recorded as appropriate.

B. Entrainment - Indian Point, Bowline Point, Roseton

Entrainment abundance sampling will be conduct=d approximately
twice each week over a continuous 24-hour period w2ekly from
mid-April at Roseton and early May at Bowline and Indian Point
through August, 1981. Fish eggs and larvae will be identified and
enumerated by species to the lowést taxonomic level practicable.
Length of larvae will be determined from subsamples. Vater quality
data and plant operating conditions will be recorded as appropriate.

C. Fall Juvenile Survey

Beach seine, Tucker trawl and epibenthic sled samples will be col-
lected Letween river miles 14 and 153 from August 1981 through Octo-
ber 1981. Approximately 100 randomly selected beaches will be
seined biweekly. An aggregate of approximately 200 samples will be
collected with the Tucker trawl and epibenthic sled during each bi-
weekly sampling period. -

Length and weight measurements of subsampled young-of-the-year and
older striped bass, white perch and other selected fish species will
be made. Striped bass and white perch will be examined for marks and
suspected recaptures preserved for later verification. Appropriate
water guality measurements will be taken with each sample.

D~ River ichthyoplankton

From early May through June 1981 approximately 200 samplies will be
collected weekly between river miles 14 and 140. At each sample
site, water quality will be determined. From the samples.collected,
157 will be analyzed for determination of the distribution and abun-
dance of the eggs, larvae and juveniles of striped bass, white
perch, Atlantic tomcod and other fish species within the Hudson Riv-
er estuary. ) . .
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E. BARRIER NET EVALUATION - BONL_IN_E POINT

Studies will be conducted at Bowline Point in the spring (periods of
~.no.river ice) of 1981 to further evaluate the efficiency of using a
barrier net to reduce fish impingewment. Methodologies using hydroa-
coustics, gfll nets and fish tags will be used to refine previeus
- efficiency estimates derived solely from tagging studies.

F. IMPINGEMENT SURVIVAL - BOWLINE POINT -

" Impingement survival studies at Bowline Point will be comntinued through the
spring of 1981 to refine previous estimates of survival and evaluate

any potential effects of the mew return system for impinged fish.

Initial and latent mortality estimates will be comparéd for impinged

and control fish. Water quality data will be recorded as appropriate.

C. ENVIRONMENTAL TECHNICAL SPECIFICATION REQUIREMENTS

Biological studfes conducted by Consolidated Edison and the Power
‘Authorfity in accordance with the Environmental Technical Specification
Requirements for the Indian Point plants in effect during April 1981
shall constitute part of the monitoring program identified in the
Settlement Agreement. .

.| ".,4'\‘-
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The settlement speclfies that the bfological monitoring program will
be conducted "at a cost of at least $2 mfillion per year, adjusted annually
from the base year, which shall be the first year of the term of this
Agreement, in accordance with the Implicit Price Deflator, GNP, published
by the'US Dept. of Commetce'in the Sutvey of Current Business”.

1981 vepresents the base year forxr which the biological monitoring
expenditures uill be $2,000,000.
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EXHIBIT B TO LITTLE AFFIRMATION -
OCTOBER 1, 1987 INDIAN POINT SPDES PERMIT [3060-3082]

Ly e

$

NP . RECEIVED

NEW YORK STATE D!PAI!M!NI OF INVIRONMENTAL CONSTRVATION

-4 e State Pollutant Discharge Elimination System (SPDES) ‘SEP 02 m7
' — " DISCHARGE PERMIT

Special Conditions (Part 1) DWISlonorwA ' _
: BUREAD oF msxmarm';:mmgs

tndustrial Code 4911 Facility 1D Number: NY- __000 4472 e '
Discharge Class (CL) 03 UPA Tracking Number: 3086-0062
Toxic Class {TX) T Effective Date (EDPk Octgher 1. 1987
Major D.8. : 13- Expiration Date {ExDP)Z October 1, 1992 -
Sub D.8. 01 i . Modification Date{s): :
"Water Index Number H Attachment(sk General Conditions (Part 11, 2/85)

"B" - Q 1 c I I ] ‘ :
"B" - Order on Consent, August '50, 1987

This SPDES permit is issued in compliance with Title 8 of Article 17 of the Environmental Conservation Law of New
York State and in compliance with the Ciean Water Act, as amended {33 US.C. §1251 et. seq. )(herennalter referred ta
s “the Act”}

Attn; Robert Keegan/John W. Blake

Permittee Name:. Consolidated Edison Co. of New York/New York Power Authority

Street: 4 Irving Place, Room 300/123 Main Street

City: New York/White Plains State: NY/NY Zip Code:10003/10601

is authorized to discharge from the facility described below:

Facility Name: Indian Point Generating Statiom (Units '1&2 bon Ed) & (Unit 3 PASNY)

Location (C,T,v): ~__Buchanan (V) County: Westchester

Mailing Address (Street): Broadway and Bleakley Avenue

Mailing Address (City)_Buchanan State: NY | Zip Code: 10511-
from Outfall No. oot at: Latitude _41°167" & Longitude __73°57719"
into receiving waters known as: Hudson Rivef | Class___SB

and: {list other Outfalls, Receiving Waters & Water Classification)

001 Hudson River SB 005 Hudson River SB
002 Hudson River SB - - 006 Hudson River SB
003 Hudson River $B " 007 Hudson River SB
004 Hudson River SB 008 Hudson River SB

009 Hudson River SB

in accordance with the effluent fimitations, monitoring requirements and other conditions set forth in this permit.

This permit and the authorization to discharge shall expire on midnight of the expiration date shown above and the
permittee shall not discharge after the expiration date unless this permit has been renewed, or extended pursuant to law.
Vo be authotized to discharge beyond the expiration date, the permittee shall apply for permit renewal-as prescribed by
Sections 170803 and 17-0804 of the Environmental Conservation Law and Parts 621, 752, and 755 of the Departments’
rules and regulations.

l’ PERMIT ADMINISTRATOR / ISSUED ADDRESS 21 South Putt Cormers Rd.
) N P , 2561

L Raiph Mapna. JIr “g 87 o Palee: NV 120
Di.stn'bulion: C. Manfredi/P. Doshna E. Reilly (pg. 1)

FEPA, NY - R. Baker
EPA, NJ - R. Spear SIGNATURE
1sC:

R. Hannaford - BNFDv" E. Radle. BEP - Al
Westchester Co. H.D. B. Brandt ﬂi M/‘&ﬂ\‘_
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FINAL  epp) UENT LIMITATIONS AND MONITORING REQUIREMENTS

During the Period Beginning

and lasting until

October 1, 1987

October 1, 1992

the discharges from the permitted facility shall be limited and monitored by the

permittee as specified below:

Minimum
Monitoring Requirements

Outfall Number & Discharge Limitations Measurement Sample
Effluent Parameter Daily Avg. Daily Max. Units Frequency Type

001* Discharge Canal ’

a,b

The permittee shall discharge condenser cooling water so that the followxng conditions are
- satisfied:

1.

2.

At no time shall the maximum discharge temperature at Station DSN 001 exceed 43.3°C
(110°F).

Between April 15 and June 30, the da11y average discharge temperature at
Station DSN 00l shall not exceed 34°C (93.2°F) for an average of more than
ten days per year during the term of this permit beginning with 1981;
provided that in no event shall the daily average discharge temperature at
Staction DSN 001 exceed 34°C (93.2°F) on more than 15 days between April 15
and June 30 in any year.

Whenever, due to forced outage or other technical problem, e.g. equipment
failure, it is necessary to remove one or more circulating water pumps from
service at an operating unit (or units), pumps at any non-operating unit
(or units), including Unit 1, may be used to augment flow in the discharge

‘canal as necessary to meet temperature limits, and will not be considered a

violation of settlement outage requirements at the non-operating unit
provided that in no event shall total Station flow, as so augmented, exceed
the equivalent of full circulator flow at each unit which is then
operating.

If the discharge temperature limits in clauses 1 and 2 above are exceeded
as a result of reduced flow required by Section 2.D of the Settlement
Agreement, corrective action, which way include increasing cooling water
flow as necessary up to the equivalent of full circulator flow for each _
unit then operating, shall be taken as quickly as practical and will not be
considered a violation of outage requirements at the non-operating unit.
During the period required for corrective action (which shall not exceed 24
hours), the discharge will not be considered to be in excess of the
foregoing temperature limits. To the extent practical the permittee shall
anticipate when the ambient river temperature will rise to such level that
the prevailing reduced cooling water flow rate specified in the Settlement
will fail to maintain discharge temperature below 34°C, and way, upon
consultation with DEC, increase flow to the next rate scheduled in the
Settlement prior to the discharge temperature exceeding 34°C. :
Nothing contained herein shall be construed to change or otherwise affect
the previsions of the Settlement Agreement.

Except as set forth above, there shall be nc thermal effiuenc limitstions
which govern or otherwise affect the operation of the Station or discharges
therefrom.
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During the Period Beginning

October 1, 1987

January 1, 1989

permittee as specified below:

Minimum
Monitoring Requirements

Outfall Number & Discharge Limitations Measurement Sample

Efiluent Parameler Daily Avg. Daily Max. Units Frequency ~Type
001* Discharge Canal®’®
Total Residual Chlorine® NA 0.2 4 mg/1 (See footnates q,r)
Lithium Hydroxide NA. 0.0é wg/l Monthly Calculation
Boron NA 1.0e ‘mg/l - Weekly Calculation
Boron Na 525 lbs/day Weekly Calculation
pH (Range) 6.0 - 9.0 SU Weekly Grab

*Qutfall 001 is the point prior

canal and the Hudson River,

to confluence of the discharge from the common discharge

Internal Waste Streams Effluent Limitations
001A - Sewage Treatwment Plant -
" Flow Monitor
BOD 30
Totgl Suspended Solids 308
Settleable Solids .
Fecal Coliform 200"
Total Residual Chlorine? " 0.5(min.)
pH (Range) Monitor

Monitor

. Sum of 001B, 00lC, 001D, GOlE, 00IG & OOlK, OOIL

Flow .
Total Suspended Solids

Sum of 001C & 001D
Flow

Hexavalent Chromium
Total Chromium
Lithium Hydroxide

Monitoring Only

30

S0

Monitoring Only

0.05
0.5

0.1
1.0

Monitoring Only

Hogic°r '

GPD Continuous Recorder
mg/1 Monthly 6hr Composite
mg/1 Monthly 6hr Composite
mi/1 Weekly Grab

NO./100 m1  Weekly Grab
mg/1 Weekly Grab
st - Weekly CGrab
MGD Weekly Instﬁntaneo
g/l Weekly Grab
MGD Weekly Instintal
wg/1 Monthly Grab1
mg/l Weekly Grab)
mg/1 Monthly Grab
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and lasting until 01::0119.1_ 1 Im
the discharges from the permitted facility shall be limited and monitored by the

permittee as specified below:

Minimum
Monitoring Requirements

. Outfall Number & Discharge Limitations Measurement Sample
- Effluent Parameter Daily Avg. Daily Max. Units Frequency Type _
a,b

001#* Discharge Canal c
Total Residual Chlorine NA 0.2 d mg/1 (See footnotes q,r)
Lithium Hydroxide NA 0.01 mg/l Monthly Calculacion
Boron. . NA 1.0°% mg/l Weekly Calculation
Boron NA 525° lbs/day Weekly Calculation
pH (Range) 6.0 - 9.0 su Weekly Grab

*Outfall 001 is the point prior to confluence of the discharge from the common discharge

canal and the Hudson River.

Internal Waste Streams Effluent Limitations

001A - Sewage Treatment Plant

ﬂo Discharge Allowed

Sum of 001B, 001C, 001D, OOlE, 001G & OOIK, 001L

Flow
Total Suspended Solids

Sum of 00IC & 001D
.Flow .
Hexavalent Chromium
Total Chromium
Lichium Hydroxide

3o

Monitoring Only
50

Monitoring Only

0.05
0.5

0.1
1.0

Monitoring Only

MGD
mg/1

MGD

ag/l
mg/l
mg/l

Weekly . Instﬁncaneous
Weekly Grab
Weekly Instin:aneous
Monthly Grab1
Weekly. Grab1
Moanthly Grab
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EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS

During the period beginning October 1, 1987
and fasting until PERMIT EXPIRATION

the discharges from the permitted facility shalf be limited and monilored by the permittee as specified below:

s

Minimum
E . . Monitoring Requirements

Outfalf Number & ‘Discharge Limitations Measurement Sample
Effluent Parameter Daily Ava. Daily Max. Units Frequency Type
Sum of 018, 01C, 01D & 01J, 01L .
Flow Monitoring Only MGD Weekly instantaneous
Boron . Monitoring Only mgh Weekly Grab”
001C o
Flow Monitoring Only MGD Monthly . Instantaneous
0o1iE - :
Filow Monitoring Only MGD Weekly instantaneous
001G _ - _
Flow . Monitoring Only MGD Weekly Instantaneous
Phosphates as P** 16 38 lbs/day Monthly Grab
001! .
Flow : Monitoring Only MGD Footnote o Footnole o
001J*-* : R .
Flow Monitoring Only MGD Weekly Estimate
Qil & Grease - No visible mg/t Weekly Visual Obser-

oil or sheen valion
Sumof 01C. 01D, 01K and 011 _ :
Qil & Grease 15 mgl Monthly Grab™

**This applies to only those internal streams al Indian Point 2, which comprise this outfafl.
***Because this outfall cannot be monitored, the following shall apply:

1. All oil spills shall be handled under the SPCC plan.

2. Flow tributary to the floor drains shall not contain more than 15 mg/l of oil and grease nor any visible sheen.

3. Treated wastewater from the desilling operation within the inlake siructure and forebays shall be monitored once
pef 12 hour shift on the sand filter effluent. Grab samples shall be analyzed for tctal suspended solids and oil &
grease. An eslimate of discharge flow rate and a visual observation for the presence of any visible sheen shall be
made on the sand filter efiluent. The limitations for this discharge event are: 15 mg/l (oil&graase), 50 mgfl {total
suspended solids) and no visibte sheen.
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EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS

During the period beginning ___ November 20, 2000 and lasting until permit expiration
the discharges from the permitted facilily shall be limited and monitored by the permittee as specified below:

Minimum

. Moniloring Requirements
Outfall Number & Discharge Limifations Measurement Sample
Effluent Parameter Daily Avq. Daily Max. Unils Frequency
Type ’
01K - Filler Backwash
Flow Monitor . Monitor GPD Weekly instantaneous
001C .
Flow Monitoring Only MGD Monthly Instantaneous

001L - Condensate Polisher System Effluent and Stormwater Runoff from Chemical Bulk Sloraqe'Secondarx
Conainment -

Flow . Monitor Monitor GPD Weekly Insiantaneous
pH (Range 6.0-9.0) sV Monthly Grab

Chlorine, Total Residual NA Monitor mg/} Monthly Grab

01N - Reverse Osmosis Reject .

Flow = Monitor Monitor GPD Weekly Inslantaneous
Qil & Grease . NA 15 mg/l Weekly Grab

Tota! Suspended Solids 30 - 50 mg/l Weekly Grab’

002-009 - Unconlaminated Stormwater Discharge

No monitoring required .
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ACTION LEVEL REQUIREMENTS

The parameters listed below have been reposted present in the discharge but at levels that currently do not require
water-quality or technology-based limits. Action levels have been established which if exceeded will result in re-
consideration of Water Quality and Technology based limits. "

Routine action level monitoring results, if not provided for on the Discharge Monitoring Reﬁort {DMR) form, shall
be appended to the DMR for the period during which the sampling was conducted., '

If any of the action levels is exceeded, the permittee shall undertake a short-term, high-intensity monitoring program
for this parameter. Samples identical to those required for routine monitoring purposes shall be taken on each of at least
three operating days and analyzed. Results shall be expressed in terms of both concentration and mass, and shall be
submitted no later than the end of the third month foliowing the month when the action level was first-exceeded. Results
may be appended to a DMR or transmitted under separate cover to the same addresses. If Jevels higher than the action
tevels are confirmed, the result shall constitute 2 revised application and the permit shall be réopened for consideration
of revised action levels or effluent limits.

The permittee is not authorized to discharge any of the listed parameters at levels which may cause or contribute
to a violation of water quality standards.

Minimum Monitoring Requirements

. . Measurement
Outfali Number and Effluent Parameter Action Level Units . fFrequency Sample Type

001L - Condensate Polisher System Effluent

Fluorides 5 1bs/day Semi-Annual Grab
Iron 4 mg/l Semi-Annual  Grab
Copper 1.0 . ugl/l Semi-Annual Grab

001A - Sewage Treatment Plant (No discharge allowed after January I, 1989)

Copper 0.5 mg/l Semi-Annual = Grab
Mercury 0.1 mg/1 Semi-Annual Grab
Zinc , 1.0 ng/1 Semi-Annual  Grab -
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Footnotes

a. Discharge 001 shall occur only through the subsurface ports of the outfall
structure.

b. When the temperature in the discharge canal exceeds 90°F or the site gross
@lectric output equals or exceede 600MW the head differential across the
outfall structure shall be maintained at a minimum of 1.75 feet. Wher required,
adjustment of the ports shall be made within four hours of any change in the
flow rate of the circulating water pumps. IF compliance is not achlevad,
further adjustmente of the ports shall be made to achieve compliance. The
requirements of the Settlement Agreement flow schedules shall take priority
over the reguirements of this footnote,.

c. The service water system may be chlorinated continuously. Should the condenger
cooling water syetem be chlorinated, the wmaximum frequency of chlorination for
the condensers of each unit shall be limited to two hours per day. The total
time for chlorinatior of the three units for which this permit is issued shall
not exceed nine hours per week. Chlorination shall take place during daylight
hours and shall not occur at more than one unit at a time.

d. The calculated quantity of these substances in the discharge shall be
determined by using the analytlcal results obtained from aampllng that ig to be
performed on internal waste streams 0IC and 01D.

e. The calculated quantity of this substance in this discharge shall be determined
by using the analytical results obtained from sampling that is to be perforwmed
on internal waste streams 01B, 01C, 01D and OlL and releagses from Unit 3°s
chemical batch tanks imto 01J.

(Footnote £ has been removed. Text has been placed in Additional Requirement
#8.) .

g. Arithmetlic mean of the values for effluent samples collected over a Jo.day
period.

h. Arithmetic mean of the values for effluent samples collected over a 7 day
period. .

i. 30 day geometric mean.
j. 7 day geowmetric mean.

k. One flow proportioned composite sample shall be obtained from one gradb sample
taken from each of the internal waste streams 018, 01C, 01D, 0lE, 01G, and OlL.

1. One flow proportioned composite sample shall be obtained form one grab saumple
taken from each of the internal waste etreams 001iC and 00lD. Sampling is not
required if use of ch;omium is discontinued.

m. One grab sample shall be obtained from each of the internal waste streams Qo1lc,
001D, OOlK and OOlL and the samples shall be analyzed separately. The reaulta
shall be reported by computing the flow-weighted average.



P-

3068

'SPD” “MNo.; NY_000 4472
Pa. «,Page__9 _ of_19
Modified: 9-30-97 Dhedi))

On; flow proportioned composite sample shall be obtained from one grab sample
taken from each-of the internal waste streams 01B, 01C, 01D, O0lL and each
release from the chemical batch tanks at Unit 3 into 01J.

The flow of condenser cooling water discharges shall be monitored and recorded
every eight hours by recording the operating made of the circdlating vater
pumps. hny changes in the flow rate of each circulating water pump shall be
recorded, including the date and time, and reported monthly together with the
pischarge Reporting Porm. The permittee shall indicate whether any circulating
pumps were not in operation due to pump breakdown or required pump maintenance
and the perfod(e) (dates and times) the dischargse tomperature limitation was
exceeded, if at all. Methods, equipment, installation, and procedures shall
conform to those prescribed in the Water Heaasurement Manual, U.S. Department of
the Interior, Bureau of Reclamation, Washington D.C.: 1967 or egquivalent
approved by the pesrmit issuing authority.

Effluent disinfection is required all year. If chlorine is used for
disinfection, a chlorine residual of 0.5 - 3.0 (Range) shall be maintalned {n
the chlorine contact chamber effluent.

continuous monitoring of TRC during condenser chlorination is required. A
continuous TRC monitor shall be installed by October 1, 1987 or the date
condenser chlorination begins, whichever is later. Prior to installation of the
continuous monitor or when the conmtinuous monitor fails, is inaccurate, or is
unreliable, TRC shall be monitored during condenser chlorination by analyzing
grab samples taken at least once every 30 minutes during esch chlorination
period. ’

Grab eamples shall be taken at least once daily during low level service watsr
chlorination and at least once every 30 minutes during high level service water
chlorination. During service water chlorination, Outfall 001 TRC concentrations
may be determined by either direct measurement at OQutfall 001 or by multiplylng
2 measured TRC concentratlion in the service water system by the ratio of
chlorinated service water flow to the total site flow.
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1.

2.

There shall be no discharge of PCB's from this facilicy.

Collected screenings, sludges, and other solids and precipitates separated
from the Permittee's discharges and/or intake water authorized by this
pernit shall be disposed of in such a mamner as to prevert entry of such
materials into navigable waters or the tributaries. Any fish, shellfish,
or other organisms collected or trapped as a result of intake water
screening or treatment may be returned to the water body habitat, together
with associated solids.

The permittee shall submit on a quarterly basis to .the NYSDEC at its
offices in White Plains and Albany a monthly report of daily operating
data, by the 28th of the month following the end of the quarter, that
includes the following: .

a., Daily winimum, maximum and average station electrical output shall be
determined and logged.

b. Daily minimum, maximum and average water use shall be directly or
indirectly measured or calculated and logged.

c.. Temperature of cthe intake and discharges shall be weasured and
recorded continuously. Daily minimum, maximum and average intake and
discharge temperatures shall be logged,

Bioclogical Monitoring and Reporting

The permittee shall comply with biological monitoring requirements which
shall be embodfed in a2 Memorandum of Agreement (MOA) to be entered into
between the NYSDEC and the Permittee for the permit issued to Indian Point
Generating Station Unit 1-3. Monitoring requirements shall be consistent
with the Hudson River Settlement Agreement and Attachment V thereto.

Live sturgeon collected during biological monitoring studies will be
counted, measured, and examined for tags, then carefully returned to the
river as quickly as possible. Dead sturgeon collected during biological
monitoring studies shall be counted, weighed, measured, examined for tags
and frozen for salvage for the Department of Environmental Conservatiom for
up to one year, at which time the sturgeon will be disposed of in a
sanitary landfill. Each sturgeon shall be individually labeled indicating
dace of capture and appropriate measurements. The permittee shall provide
written notice to the Chief, Bureau of Environmental Protection one (1)
month prior to the disposal of any sturgeon.
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Notwithstanding any other requirements in this permit, the permittee shall
also comply with all applicable Water Quality Regulations promulgacred by che
Interstate Sanitation Commission including Sections 1.01 and 2.05 (f) as
they relate to oil and grease.

It is recognized that influent quality changes, equipment malfunction, acts
of God, or other circumstances beyond the control of the Permittees may, at
times, result in effluent concentrations exceeding the permit limitations’
despite the exercise of appropriate care and maintenance measures, and
corrective measures by the permittees. The permittees, either individually
or jointly, may come forward to demonstrate to the DEC that such circumstances
exist in any case wvhere effluent concentrations exceed those set forth in
this permit. The DEC, however, is not obligated to wait for, or solicirt,
such demonstrations prior to the initiation of any enforcement proceedxngs
nor must it accept as valid on its face the statements made in any such
demonstration.

In the event of non-compliance atrributable to only one facility, DEC will

initiate enforcement proceedings agaxnst the permxtcee responsible for such
facxlxty.

DEC shall not initiate enforcement proceedings concurrently against both the
Permittees, unless DEC has been unable to identify the non-complying facility.
I1f DEC seeks to enforce in an administrative or judicial proceeding any pro-
vision of this permit, the Permittees may raise at that time the issue of
whether, under the United States Constitution, statute, or decisional law,
they are entitled to a defense that their conduct was caused by cxrcumstances
beyond their control.

The Hudson River Settlement Agreement, dated December 19, 1980, is annexed

to this permit, as Appendix 2 and is incorporated herein as a condition to

this permit. The Settlement Agreement satisfies New York State Criteria
Governing Thermal Discharges. The Agreement for Installation of Modified
Ristroph Screens at Indian Point Units 2 & 3, dated October 31, 1938 is
annexed to this permit as Appendix 3 and is incorporated herein as a . condition
to this permit. The Agreement for Installation of Modified Ristroph Screens
at Indian Point Units 2 & 3 iwplements Section 2.F of the Hudson: River
Settlement Agreement and satisfies New York State Criteria Governing Thermal
Discharges. '

All chemicals listed and/or referenced in the January 17, 1986 permit appli-
cation as well as Drewgard 315, Betz Corr-Shield 736 and Nalco 8325 are
approved for use. Drewgard 100 may be added so the calculated concentration
shall not exceed 11 mg/l and the active ingredient E.D.T.A. shall not exceed
0.28 mg/l in the discharge canal. If use of new biocides, corrosion control
chemicals or water treatment chemicals is intended, application must be made
prior to use. No use will be approved that would cause exceedance of state
water quality standards.

Beginning upon the effective date of this permit, the permittees shall subwit
to the NYSDEC Offices in Albany and White Plains, a copy of their Semi-Annual
Effluent and Waste Disposal Reports submxtced to the Nuclear Regulatory
Commission.
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Permittee will (at Permittee's option) submit a report to analyze the
suitability of continuous chlorine monitoring for compliance purposes,
The report will compare results of continucus monitor to results of grab
sampling program (for total residual chlorime). Within 60 days from
receipt of the report, DEC shall either {a) approve the report's
conclusions and recommendations and initfate any appropriate permit
modification requested by the permittees or (b) provide cthe permittees
with the detailed technical reasons for rejection. If DEC fails to meet
this 60-day deadline, the Department shall initiate a permit modificacion
to require grab samples at least once every 30 minutes during condenser

.chlorination.

The data, results and information being generated pursuant to aquatic
studies and analyses and impact mitigation programs.being conducted at
this Facility under the terms of the Hudson River Settlement Agreement,
dated December 19, 1980, shall constitute sufficient grounds for the

applicant or the DEC to seek modification of this permit under 6 NYCRR 621.13.



3072

Effective Date: November 20, 2000
UPA #3-5522/00011 ’
SPDES No.: NY_000 4472 o C,
Part 1, Page_ 12A_of _19 \":_°/,/

WAPERMITSrnnt 470 phwpd

SPFCHAL CONDITIONS - BEST MANAGEMENT PRACTECES

1. The permittee shail develop a modification to the Best Managememt Practices (BMP) plan to prevent, or minimize the
-potential for, relcase of significant amounts of toxic or hazardous pollutants to the waters of the State through plant site
runoff; spillage and leaks; sludge or waste disposal; and storm water discharges including, butnot limited to, drainage from
raw material storage. Completed BMP plans shall be submitted by EDM + 6 Months to the Regional Water Engineer at
the address shown on the Recording, Reporting and Additional Monitoring Requirements. The BMP plan shall be
implemented within 6 months of submission, unless a different time frame is approved by this Department.

(284

Subsequent modifications to or renewal of this permit does not reset or revise the deadline set forth in (1) above, unless
a new deadline is set explicitly by such permit modification or renewal.

3. The permittee shall review all facility components or systems (including material storage areas; in-plant transfer, process
and material handling areas; loading and unloading operations; storm water, erosion, and sediment control measures;
process emergency control systems; and sludge and waste disposal areas) where toxic or hazardous pollutants are used,
manufactored, stored or handled to evaluate the potential for the release of significant amounts of such pollutants to the

~ waters of the State. In performing such an evaluation, the permitiee shall consider such factors as the probability of
equipment failure or improper operation, cross-contamination of storm water by process materials, settiement of facility
air emissions, the effects of natura) phenomena such as freezing temperatures and precipitation, fires, and the facility's
history of spills and leaks. For.hazardous pollutants, the list of reportable quantities as defined in 40 CFR, Part 117 may
be used as a guide in determining significant amounts of releases. For toxic polliants, the relative toxicity of the pollutant
shall be considered in determining the significance of potential releases. .

The review shall address all substances piescm at the facility that are listed as toxic pollutants under Section 307(a)(1) of
the Clean Water Actor as hazardous pollutants under Section 311 of the Act or that are identified as Chemlcals of Concern
by the Industrial Chemical Survey.

4. Whenever the potential for a significant releasc of toxic or hazardous pollutants to State waters is determined 1o be present,
the permittee shall identify Best Management Practices that have been established to minimize such potential releases.
Where BMPs are inadequate or absent, appropriate BMPs shall be established. In selecting appropriate BMPs, the
permittee shall consider typical industry practices such as spill feporting procedures, risk identification and assessment,
employee training, inspections and records, preventive maintenance, good housekeeping, materials compatibility and
security. Inaddition, the permittee may consider structural measures (such as secondary containment and erosion/sediment
control devices and practices) where appropriate.

5. . Development of the BMP plan shall include sampling of waste siream segments for the pur