
 
 

Enclosure 2 

Summary of Tribal Consultation Activities  
Dewey-Burdock In-Situ Uranium Recovery 

August 2009 through February 2013 
 
In August 2009, the U.S. Nuclear Regulatory Commission (NRC) staff received a source materials 
license application submitted by Powertech (USA), Inc. (Applicant) for the construction, operation, 
aquifer restoration, and decommissioning of the proposed Dewey-Burdock project.  The proposed 
facility, if licensed, would recover uranium by a process known as in-situ recovery (ISR).  The 
facility is proposed to be located in Fall River and Custer Counties, South Dakota.   
 
In November 2009, the NRC staff offered to meet with the Oglala Sioux Tribe in South Dakota 
during the NRC site visit scheduled for December 2009.  The NRC staff had anticipated 
discussing the proposed project with Tribal Officials and learning whether places of religious and 
cultural significance were known to be present within the proposed project boundary.  The NRC 
staff was advised by an Oglala Sioux Tribal Representative that Tribal Leadership was in 
transition and would not be available to meet with the NRC in December 2009. 
 
In January 2010, the NRC staff issued a notice of intent to prepare a Supplemental Environmental 
Impact Statement (SEIS) after completing its acceptance review of Powertech’s application.  
Pursuant to 36 CFR 800.8(c), the NRC staff is using the preparation of the SEIS required by the 
National Environmental Policy Act of 1969, as amended (NEPA), to comply with its obligations 
under Section 106 of the National Historic Preservation Act (NHPA).   
 
In March 2010, in accordance with 36 CFR 800.3(f)(2), the NRC staff identified 17 potentially 
interested Tribes and initiated its consultation process by sending letters to the Tribes inviting 
them to join the consultation process as consulting parties.  The NRC staff sent a second 
invitation letter to the Tribes in September 2010, because only two out of the 17 Tribes 
responded.  The NRC staff followed up with telephone calls and emails to confirm that the Tribes 
had received the invitation letters.  As part of the follow-up telephone calls, the NRC staff 
requested information from Tribes regarding places of religious and cultural significance that were 
known or other types of places that could be present within the proposed project boundary.  
Several Tribal Representatives requested a group face-to-face meeting to discuss the proposed 
action.   
 
In March 2011, the NRC staff sent invitation letters to 3 additional Tribes after receiving a revised 
list of interested Tribes from the South Dakota State Historic Preservation Officer (SHPO).  The 
NRC staff began coordinating the first fact-to-face meeting between Tribal Representatives and 
NRC staff.   
 
In June 2011, the first face-to-face meeting with interested Tribes and consulting parties was held 
on the Pine Ridge Reservation located in South Dakota.  Tribal Representatives in attendance 
requested that a traditional cultural property (TCP) survey be conducted to identify places of 
religious and cultural significance to Tribes which could be affected by the proposed project.  As 
part of the face-to-face meeting, Tribal Officials also had the opportunity to visit the proposed site.  
During the site visit, Tribal Officials pointed out stone alignments outside of the proposed project 
as examples of sites that could be present within the proposed project boundary.   
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In August 2011, the NRC staff requested that the Applicant submit a plan to conduct a TCP 
survey.  The Applicant hired SRI Foundation (SRIF), a third-party consultant, with experience in 
the identification of places of religious and cultural significance to Tribes and in Section 106 
consultation.  SRIF contacted consulting Tribes and sought Tribal input in developing a survey 
plan.  The Tribes requested a second face-to-face meeting to develop a Statement of Work 
(SOW) to define the scope and extent of the survey.  The NRC staff and SRIF staff began to 
coordinate the second face-to-face meeting. 
 
In February 2012, the NRC staff held a two-day, face-to-face meeting in Rapid City, South Dakota 
with all consulting parties.  The purpose of the meeting was to hear the views of interested Tribes 
about the general types and descriptions of historic properties of religious and cultural significance 
that may be affected by the proposed projects and how these places can be identified and 
evaluated as part of the ongoing environmental reviews for the above listed projects.  The 
meeting did not result in the development of an SOW, although the Tribes shared an overview of 
cosmological and religious beliefs with the staff of the Federal agencies present.  The Tribes did 
not provide information on the existence of sites known to the Tribes within the proposed project 
boundary but shared the types of sites that could be expected in the project boundary based on a 
similar survey conducted near the project boundary.  The Tribes agreed to jointly draft a SOW by 
March 15, 2012.  The Tribes proposed holding another face-to-face meeting on March 14-15 of 
2012, to discuss the draft Tribal SOW.  After the NRC staff sent invitations to the Tribes for the 
March 2012 meeting, the Tribes stated that March was no longer open and suggested postponing 
the meeting until April.  Prior travel commitments of the government consulting parties made a 
face-to-face meeting in April unfeasible.  Instead NRC offered to host a teleconference with all 
consulting parties.  The NRC staff requested that Tribes submit their draft SOW prior to the April 
teleconference so that all consulting parties could reference the draft during the call.  The 
Applicant was asked to develop a draft SOW using ethnographic studies, reviews of available 
literature, and the initial information obtained at the February meeting.   
 
On March 7, 2012, the Applicant provided a draft SOW to the NRC staff.  On March 9, 2012, the 
NRC staff forwarded the Applicant’s draft SOW to the Tribes and again requested submission of a 
Tribal SOW by March 15, 2012.  
 
In April 2012, the NRC staff invited all consulting Tribes to attend a teleconference.  During the 
call, the Applicant’s draft SOW was discussed since the NRC staff had not yet received a draft 
SOW from the Tribes.  Tribal Representatives voiced their concerns on the following issues:  
 

• Compensation proposed by the Applicant for Tribal Representatives to conduct field work; 
• The protection of confidential information gathered by Tribes in a pedestrian survey; 
• Tribal involvement in eligibility determinations; and 
• Partial survey of the license area.  

 
The Tribes proposed an intensive pedestrian survey of the entire license area of 10,580 acres.   
The consulting parties proposed first surveying a small percentage of the project area to gain an 
understanding of the types of sites present in the project area.  The initial survey would be 
followed by a more extensive survey guided by the results of the initial survey.  The Tribes agreed 
to provide two representatives to visit the site and assess survey needs.  The consulting parties 
anticipated that additional field survey would be scheduled during the spring and summer months 
based on the results of the initial fieldwork.   
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In the April 2012 teleconference, the Tribes attending agreed to:  1) send two Tribal 
Representatives to visit the project area in May 2012 to assess its survey needs, 2) develop a 
Tribal SOW in late May or early June 2012 reflecting the initial survey findings, 3) consult privately 
by teleconference with the participating Tribes on the draft SOW, and 4) provide NRC with a copy 
of the draft Tribal SOW by late June 2012.  The June 2012 deadline for the draft Tribal SOW was 
important to gain the approval of other consulting parties and permit field work to begin in July 
2012.  The NRC staff contacted the Tribes via telephone and email seeking an update of progress 
on each of the above action items.   
 
In July 2012, a draft SOW was submitted from the Tribes.  The draft SOW proposed that a 100% 
survey of the entire license boundary (10,580 acres), including a pedestrian inventory at intervals 
of five meters or less.  The draft SOW did not include an estimate of the duration, the number of 
field workers, or the overall cost of the survey effort.  The NRC staff contacted Tribal 
Representatives multiple times via email and telephone specifically to obtain key survey terms, 
but no details were provided.  
 
On July 30, 2012, the Applicant submitted a revised SOW to the NRC that incorporated 
information obtained from the Tribes at the April 24, 2012 teleconference.  
 
On August 7, 2012, the Applicant’s revised SOW to the Tribes was transmitted by email and  
U.S. mail.  The NRC cover letter proposed a teleconference on August 9, 2012, to negotiate the 
differences in the terms of the SOWs.  
 
On August 9, 2012, a teleconference with consulting parities was held.  The consulting parties 
included, the Oglala Sioux Tribe, the Cheyenne River Sioux Tribe, the Crow Creek Sioux Tribe, 
the Northern Arapaho Tribe, the Northern Cheyenne Tribe, the Rosebud Sioux Tribe, the Santee 
Sioux Tribe, the Sisseton-Wahpeton Oyate Tribe, the Standing Rock Sioux Tribe, the Yankton 
Sioux Tribes EPA Region 8, BLM, NRC, Powertech Inc, Cameco Inc, SRIF (Powertech and 
Cameco’s consultant) and Louis Berger (NRC contractor).  During the call:  
 

• The Tribes asked for additional time to:  1) to review the Applicant’s revised SOW, and  
2) to caucus amongst themselves.  The Tribes proposed that another teleconference be 
held on August 21, 2012. 

 
• The Tribes again presented their view that a 100% survey of the entire project area be 

undertaken.  The Tribes believe that once the NRC is no longer involved, the Applicant 
might have less incentive to involve Tribes.  The Tribes stated that the Applicant 
conducted a Class III archaeological survey of the entire project property.  The Tribes are 
given the same opportunity.  A Class III archaeological survey was conducted before the 
NRC received an application and before there was a federal undertaking.  The SRIF, 
Powertech’s consultant, explained that the applicant conducted the Class III survey on the 
entire project area to use the location of archaeological sites in the siting of project 
buildings and well fields and to minimize the potential impacts to them.  

 
• The NRC and Bureau of Land Management (BLM) staff stated that the proposed survey 

should focus on areas that will be subject to direct disturbance, but that other areas could 
be examined.  The NRC staff emphasized that development outside of this area of 
potential ground disturbance would be subject to further survey and that provision for 
phased identification of new construction areas would be captured in a Programmatic 
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Agreement (PA) if Tribes have not conducted the survey on the entire project boundary. 
The signed PA, if written, will then be included in the Applicant’s license as a license 
condition.   

 
On August 21, 2012, the NRC staff held another teleconference with consulting parties.  The 
consulting parties included, the Oglala Sioux, the Cheyenne River Sioux Tribe, the Northern 
Cheyenne Tribe , the Rosebud Sioux Tribe, the Santee Sioux Tribe, the Sisseton-Wahpeton 
Oyate Tribe, the Standing Rock Sioux Tribe, the Yankton Sioux Tribe, EPA Region 8, BLM, NRC, 
Powertech Inc, Cameco Inc, SRIF (Powertech and Cameco’s consultant) and Louis Berger (NRC 
contractor).  During the call: 
 

• The Consulting parties discussed the survey area to be included in the Tribal Survey.  The 
Tribes again requested that 100% of the proposed permit area be surveyed.   
  

• The NRC and BLM staff discussed the need to focus identification efforts on areas of 
proposed ground disturbance (~2,637 acres for the Dewey-Burdock project) and the need 
to develop a PA for any future work, if Tribes had not conducted the survey on the entire 
project boundary. 

 
• The Consulting parties discussed compensation for Tribal Representatives performing the 

field survey.  The Tribes then stated that since a private consultant approved by the Tribes 
would perform the work, the Tribes need not agree to compensation rates recommended 
by NRC. 
 

• The Tribes asked for time to submit a revised SOW responsive to concerns discussed 
during the August 21, 2012 teleconference to allow field identification in the fall of 2012. 

 
• The NRC agreed to meet with the Tribes in Bismarck, North Dakota (ND) on  

September 5-6, 2012, to discuss the SOW and develop a revised document. 
 

• The NRC agreed to send the revised Tribal SOW to all consulting parties after the meeting 
in Bismarck, ND.  
 

On August 30, 2012, the NRC staff emailed the Tribes summarizing the results of the August 21, 
2012 teleconference. 
 
On September 3, 2012, the Tribes submitted a revised SOW to be discussed at the  
September 5, 2012 meeting.  The revised SOW did not contain cost estimates.   
 
On September 5-6, 2012, the NRC staff and its contractor met with several Tribal Representatives 
in Bismarck, ND.  During the meeting, the Tribes requested that the NRC respond to their 
concerns (stated below) in writing before they would agree to finalize the SOW and provide a 
proposal: 
 

• The Tribes stated that they were concerned that the scope of the Tribal survey would be 
limited to the area of immediate direct effects (2,637 acres) and that the Tribes would have 
no assurance that future development outside this area would be subject to proper review 
prior to construction.  The Tribes requested that a PA be developed for the Dewey-
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Burdock project to address the need for phased identification of historic properties 
including places of traditional religious and cultural significance to the Tribes. 
 

• The Tribes stated that they were concerned that potential indirect effects had not yet been 
fully addressed and requested that the NRC and BLM continue consultation with the 
Tribes, the SHPO and the ACHP to define the area of potential indirect effects and then 
determine what level of effort is needed to identify properties and assess effects in this 
area. 

 
• The Tribes discussed the confidentiality of site information associated with completion of 

the Tribal survey and the disposition of that information.  The Tribes requested that the 
NRC endorse the confidentiality provisions in the SOW revision dated September 3, 2012. 

 
• The Tribes expressed concern that the daily coverage rates (acres per person/day) 

recommended by the NRC for cost estimating purposes might be incorrectly interpreted as 
a precedent for other survey efforts.  The Tribes requested that this be waived as a 
requirement for the purpose of estimating survey costs. 

 
On September 18, 2012, the NRC staff responded in writing to the concerns raised by the Tribes.  
The NRC staff stated that it planned to develop a PA in consultation with the consulting parties.  In 
addition, the NRC will continue to consult with the Tribes on all issues arising under  
Section 106, including, potential visual and auditory effects, the NRC staff emphasized that it will 
protect confidential information provided by the Tribes, but informed the Tribal Representatives 
that sufficient information should be submitted to allow the agency to make a recommendation of 
National Register eligibility.  The NRC staff advised the Tribes to provide an estimate of survey 
costs if daily coverage rates were not appropriate.   
 
On September 27, 2012, the NRC staff received a cost proposal prepared by the Tribes’ preferred 
contractor Mentz-Wilson Consultants, LLP, to perform a field survey for the area of potential 
known ground disturbance with buffer zone (~2,637 acres).  The proposal provided a schedule for 
completion of the field survey acceptable to the NRC and the applicant, however; the proposal did 
not include a work plan or an explanation of the cost of field methods of nearly $300.00 per acre.  
 
The NRC staff collected comparative cost information for on-the-ground surveys from other 
federal agencies.  Costs estimates were obtained for two federal projects in the northern Plains 
region.  One included costs for ethnographic studies and partial ground surveys; another included 
the costs for conducting field visits only to known sites.  Cost figures provided by the applicant 
were based on comparison with archaeological field surveys.  Many of the consulting Tribes reject 
archaeological survey methods that incorporate landform patterning or “predictive modeling” of 
site locations.  The costs associated with archeological and partial on-the-ground surveys ranged 
between $20/acres to $60/acres.  No exact comparison was therefore available, but NRC noted 
that the estimated per-acre cost submitted by Mentz-Wilson Consultants, LLC ($300 per acre) 
was approximately 5 to 15 times greater than what other survey efforts have cost.  The NRC staff 
considered the cost estimate submitted by Mentz-Wilson Consultants, LLP to be unsupported by 
the proposal.     
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On October 12, 2012, the NRC staff sent the Mentz-Wilson Consultants’ proposal to all 
consulting parties for comments.  The NRC staff anticipated that resolving cost differences 
would be time-consuming and again delay the field work.  The consulting parties were asked to 
provide alternative approaches for the identification of properties of traditional religious and 
cultural significance to Tribes that may lie within the project area.  
 
In response to this request, the NRC staff received letters from the Standing Rock Sioux Tribe, 
the Sisseton-Wahpeton Oyate Tribe, the Oglala Sioux Tribe, the Rosebud Sioux Tribe, and the 
Yankton Sioux Tribe opposing the NRC’s request for alternative approaches and demanding 
that a 100% Tribal survey be completed for the project area.   
 
Alternatively, the NRC also received a response from the Three Affiliated Tribes and the Turtle 
Mountain Band of Chippewa Indians Tribe who in collaboration with Kadramas, Lee & Jackson 
(KLJ), a private consulting firm in ND, proposed to complete an alternative field survey of the 
Project’s 2,637-acre area of potential direct ground disturbance.  This proposal recommended 
Tribal investigation of previously recorded archaeological sites, use of Light Detection and 
Ranging mapping technology to locate potential rock alignments, cairns and other stone 
features of potential significance to Tribes, and systematic pedestrian survey of the project area.  
The level of effort presented in the KLJ proposal was considered reasonable and appropriate to 
the project area.  Estimated costs ($38/acre) were in line with the range of survey costs 
obtained for other Tribal surveys and the proposed schedule would permit completion of the 
survey before the end of 2012.   
 
The NRC staff confirmed that the individuals who would lead the survey effort included two 
THPOs and one former THPO now employed by KLJ.  The NRC also confirmed that the team 
led by this group welcomed participation from other Tribes.  For these reasons, the NRC 
endorsed the level of effort represented by the KLJ proposal and recommended that the 
Applicant consider contracting with the KLJ team to lead the survey effort at Dewey-Burdock.  
To ensure that all interested Tribes would have an opportunity to participate in the survey; the 
NRC requested that the Applicant provide additional financial support for representatives from 
other Tribes who might wish to join the survey effort.  The Applicant agreed to provide financial 
support for one representative from each interested Tribe.  Others would also have been 
allowed to participate, but without compensation.  
 
On October 31, 2012, the NRC staff communicated to all consulting parties that it endorsed the 
KLJ survey approach and invited all consulting Tribes to join the survey team with paid 
compensation for one representative per Tribe.  The KLJ survey provided each participating 
Tribe an independent opportunity to identify cultural properties of importance to them, to gather 
relevant information, and to provide independent recommendations regarding the National 
Register eligibility of those sites or cultural properties.   
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The Standing Rock Sioux Tribe, the Rosebud Sioux Tribe, the Oglala Sioux Tribe, the  
Sisseton-Wahpeton Oyate Tribe and the Yankton Sioux Tribe voiced objections to the KLJ 
proposal.  The Tribes’ objections raised were:  1) KLJ’s survey proposal did not survey the 
entire project area, 2) the survey would be led by KLJ archaeologists, not Tribal 
Representatives, and 3) the survey methodology used a predictive model, which was not 
appropriate for identifying Tribal sites.  The Tribes asserted the NRC was not consulting in good 
faith because NRC:  1) had not endorsed the Mentz-Wilson Consultants’ proposal, and 2) that 
the KLJ survey proposal had been prepared by Tribes who were not active participants in the 
Section 106 consultation.  The Three Affiliated Tribes and the Turtle Mountain Band of 
Chippewa Indians Tribe had been invited to the consultation, but said that while the proposed 
project would not have an adverse effect on historic properties, they wished to be kept informed 
should any cultural/tribal issues arise as the project progresses.   
 
On December 6, 2012, the NRC staff learned that the KLJ-team withdrew their proposal.   
 
On December 14, 2012, the NRC staff sent a letter to all consulting parties responding to the 
objections raised by the Tribes.  The NRC postponed further efforts to undertake a TCP survey 
until the Spring of 2013.  The NRC staff again stated its intention to develop a PA.   
 
On February 8, 2013, the NRC staff sent a letter to all consulting parties specifying the 
proposed dates and duration of the field survey.  Tribes interested in participating in the survey 
have been advised to respond by March 12, 2013.  To date, the Cheyenne and the Arapaho 
Tribe of Oklahoma; the Santee Sioux Tribe; the Oglala Sioux Tribe; the Three Affiliated Tribes; 
the Northern Arapaho Tribe; the Turtle Mountain Band of Chippewa Indians Tribe; the Northern 
Cheyenne Tribe; the Rosebud Sioux Tribe; the Crow Creek Sioux Tribe; the Yankton Sioux 
Tribe; and the Crow Nation Tribe have all indicated an interest in participating in the April 2013 
field survey.  
 
On February 21, 2013, the NRC staff received a letter from the Standing Rock Sioux Tribe in 
response to the February 8, 2013 NRC letter, which objected to the current approach and 
offered comments regarding the Section 106 process being conducted for the proposed  
Dewey-Burdock project.  The NRC staff is currently drafting a response to address the Standing 
Rock Sioux’s Archeologist’s comments.  


