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March 28, 2013 via email and FedEx

U.S. Nuclear Regulatory Commission
Attn: Document Control Desk
Washington DC, 20555-0001

RE: Source Materials License SUA-1 341, Docket Number 040-08502
Willow Creek Uranium Project
NRC Inspection Report 040-08502/13-001
Reply to Notice of Violation

Dear Sir/Madam:

On January 29-31, 2103 the NRC conducted an "unannounced routine" inspection at the Willow
Creek Project. As described in the Inspection Report and Notice of Violation dated March 1,
2013 one Severity Level IV violation of NRC requirements was identified. A Severity Level IV

violation is characterized as less serious compared to Level I thru III violations, but more than a

minor concern. In summary, Uranium One USA, Inc. (Uranium One) does not believe that the
conditions determined during the inspection merit a violation and as such we are contesting the
violation. This position will be further discussed below.

Violation

10 CFR 40.42 (h)(1) requires, in part, that licensees shall complete decommissioning of
outdoor areas as soon as practicable but no later than 24 months following the initiation

of decommissioning.

10 CFR 40.42 (i) states, in part, that the Commission may approve a request for an
alternate schedule for completion of decommissioning of outdoor areas, if the

Commission determines that the alternative is warranted.

Contrary to the above, the licensee failed to complete decommissioning of Irigaray Mine

Units 8 and 9 within 24 months following the initiation of decommissioning and failed to
request an alternate decommissioning schedule. Specifically, the licensee received

NRC approval to commence decommissioning of Irigaray Mine Units 8 and 9 on

September 20, 2006. In the Annual Report to the Wyoming Department of
Environmental Quality, dated August 19, 2008, and copied to the NRC, the licensee

stated that they had completed the removal of wellheads at the Irigaray Mine Units 1
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through 9 in June 2008. As of the date of inspection, both Mine Units continue to be
decommissioned. The licensee has not requested an alternate decommissioning
schedule.

This is a Severity Level IV violation (NRC Enforcement Policy Supplement VI,
Enforcement Manual Section 8.5).

Reasons Uranium One is Contesting the Violation

Uranium One USA, Inc. (Uranium One) does not believe that the conditions determined during
the inspection merit a violation. Uranium One completed the purchase of Cogema Mining, Inc.
(Cogema) and the Willow Creek Project on January 25, 2010. Consequently, on August 13,
2010 the NRC approved License Amendment 17 for License SUA-1 341 to change the licensee
name from Cogema Mining, Inc. to Uranium One USA, Inc.

As the NRC is aware, Uranium One expended considerable efforts in 2010 and 2011 to convert
the Willow Creek Project from a "stand-by" operation back into a uranium production operation.
In fact, the NRC also expended considerable efforts assisting Uranium One in achieving this
change of operational status, as evidenced by the NRC pre-operation inspections and
numerous submittals Uranium One was required make to the NRC. Accordingly, Uranium One
did not immediately continue with the decommissioning activities at Irigaray Mine Units 8 and 9
that had been commenced by Cogema due to equipment and manpower constraints to bring the
facilities back into an operations mode. Further, Uranium One plans to eventually continue
uranium recovery at the Irigaray area to the south of Mine Units 8 and 9, and the existing
pipeline facilities in these areas require evaluation for potential future use. Other information
that supports Uranium One's contention that this situation does not merit a violation is:

1. The decommissioning plan governing this area and submitted by Cogema on
December 19, 2000 was approved by NRC as Amendment 6 on December 31, 2001
and activities have occurred intermittently since then.

2. The status of activities at these areas was conveyed to NRC in previous Annual
Reports, including the 2009 report submitted by Cogema and the 2010, 2011 and
2012 reports submitted by Uranium One.

3. The relatively minor amount of decommissioning activities remaining in Mine Units 8

and 9 is covered in the existing financial assurance cost estimate.
4. The 24 month period envisioned in 10 CFR § 40.42 does not appear to be relevant

considering the thirteen (13) year time span since decommissioning was submitted
and the twelve (12) year time span since the decommissioning plan was approved by
NRC.

Indeed, this violation is not warranted in this matter because of the impracticability of applying
Part 40.42 to decommissioning of an ISR wellfield. NRC Staff has stated on numerous
occasions that "decommissioning" of an ISR wellfield for purposes of Part 40.42 includes all
phases of groundwater restoration, including stabilization monitoring (which requires four (4)
consecutive quarters of sampling and analysis), and decommissioning of the wellfield itself (e.g.,
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removal of pipes, plugging and abandonment of wells, etc.).1 Based on this interpretation, an
ISR operator typically only has between 12 and 14 months to complete the "groundwater
restoration" phase of "decommissioning" under Part 40.42. As NRC Staff has said in past
requests for additional information (RAI), existing technical evidence demonstrates that it is not
practicable to complete just the groundwater restoration component of decommissioning in 24

months, much less 12 to 14 months.

Therefore, it is not practicable to strictly apply Part 40.42 timeliness in decommissioning
requirements to ISR wellfields. This is consistent with federal courts' interpretation that
regulations or regulatory interpretations with which it is impossible to comply are, on their face,
invalid. See e.g., Continental Bank v. United States, 517 F.Supp 918 (E.D. Pa, 1981), aff'd
without opinion 688 F.2d 819 (3d Cir. 1982) (holding that Department of the Treasury
regulations that are impossible to comply with are invalid). Therefore, NRC Staff should not

only withdraw the issued violation; but also should re-examine its interpretation of Part 40.42 in
light of the aforementioned factors.

In summary, Uranium One does not believe that a violation is warranted in these circumstances.
In fact, we believe that it is unfair and overly zealous for NRC to issue a violation to a new

licensee for not completing this decommissioning after they have only owned the property for 36
months, of which 24 months of that was spent refurbishing the existing facilities and ramping up
to an acceptable production level. Despite this, since our 2013 budget anticipated resuming

the small amount of decommissioning activities remaining in the area of concern, we will
continue with that plan. Our plan is to substantially complete the remaining activities during the
summer of 2013 when weather conditions are more advantageous.

1 It is important to note that this interpretation of "decommissioning" is in direct conflict with the

composition of NUREG-1910 or the ISR GElS which separates "restoration" and "decommissioning" as
two independent phases of the ISR process.
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Your consideration of this reply is appreciated. If you have any questions don't hesitate to
contact me at 307-233-6329.

VP Uranium One

Cc Anton Vegel- Regional Administrator, NRC Region IV
Blair Spitzberg, NRC Region IV
Linda Gersey, NRC Region IV
Nancy Nuttbrock- Administrator, WDEQ-LQD
Donna Wichers - President Uranium One USA, Inc
Barry Koch- Mine Manager
Larry Arbogast- RSO
Tim McCullough- Manager Site SHE
Tony Thompson- Thompson and Pugsley
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