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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of: 

DTE ELECTRIC COMPANY  
 
(Fermi Nuclear Power Plant, Unit 3) 

) 
) 
) 
) 
) 

Docket No. 52-033-COL 

 
DTE ELECTRIC COMPANY’S INITIAL  

STATEMENT OF POSITION ON CONTENTION 8 
 

I. INTRODUCTION 

Pursuant to 10 C.F.R. § 2.1207(a)(1) and the Licensing Board’s Order (Modifying 

the Schedule), dated December 12, 2012, DTE Electric Company (“DTE” or “Applicant”) 

hereby submits this Initial Statement of Position on Contention 8.1  This Initial Statement of 

Position is supported by direct testimony from Peter Smith, Randall Westmoreland, and David 

Mifsud (“DTE Testimony”) (Exh. DTE000001) and the exhibits submitted concurrently.  For the 

reasons set forth below, the NRC Staff analysis of potential impacts on the Eastern Fox Snake in 

the Final Environmental Impact Statement for Fermi 3 (“FEIS”) satisfies the requirements of the 

National Environmental Policy Act (“NEPA”).  Contention 8 should be resolved in favor of DTE 

and the NRC Staff. 

II. SUMMARY OF ARGUMENT 

During the NRC Staff’s environmental review, DTE provided information on the 

presence of Eastern Fox Snakes at the Fermi site and took steps to reduce impacts to the species 

and its habitat.  These steps included revising the site layout to reduce impacts to wetlands and 

                                                 
1  DTE Electric formerly operated under the name Detroit Edison Company.  The name 

change was effective on January 1, 2013.  For simplicity, the name “DTE” will be used 
throughout this testimony. 



 

2 

developing the Fermi 3 Construction Habitat and Species Conservation Plan: Eastern Fox 

Snake (Elaphe gloydi) (“Mitigation Plan”) (Exh. DTE000006).  The Mitigation Plan describes 

specific measures to enhance employee awareness of Eastern Fox Snakes and to reduce impacts 

to the Eastern Fox Snakes and their habitat from Fermi 3 site preparation and construction 

activities.  The Michigan Department of Natural Resources (“MDNR”), which has responsibility 

for protecting the Eastern Fox Snake in Michigan, reviewed and ultimately approved DTE’s 

Mitigation Plan.   

As required by NEPA, the NRC Staff in the FEIS considered the potential impacts 

on the Eastern Fox Snake from Fermi 3 site preparation and construction activities.  The NRC 

Staff based its conclusions on species observations, historical records, life history information, 

and information provided by DTE (e.g., the Mitigation Plan), as well as the NRC Staff’s 

independent evaluation.  The NRC Staff has taken the requisite hard look at potential Eastern 

Fox Snake impacts and has “come to grips with all important considerations.”2  The NRC Staff’s 

assessment is reasonable and takes into account appropriate factors.  The FEIS satisfies Part 51 

and NEPA.  Contention 8 therefore should be resolved in favor of DTE and the NRC Staff. 

III. PROCEDURAL BACKGROUND 

A. Original Contention 8 

  Contention 8, as originally proposed, alleged that “inadequate mitigation has been 

considered” relative to threatened and endangered species.3  The primary focus of the proposed 

                                                 
2  Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), CLI-05-29, 62 

NRC 801, 811 (2005). 

3  See “Petition of Beyond Nuclear, Citizens for Alternatives to Chemical Contamination, 
Citizens Environmental Alliance of Southwestern Ontario, Don’t Waste Michigan, Sierra 
Club, Keith Gunter, Edward McArdle, Henry Newman, Derek Coronado, Sandra Bihn, 
Harold L. Stokes, Michael J. Keegan, Richard Coronado, George Steinman, Marilyn R. 
Timmer, Leonard Mandeville, Frank Mantei, Marcee Meyers, and Shirley Steinman for 
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contention was the Eastern Fox Snake, which is listed as a threatened species by MDNR.  

Relying solely on a letter from Lori Sargent, a wildlife biologist for MDNR, the Intervenors 

highlighted discrepancies between recorded sightings of fox snakes at the Fermi property by 

State biologists and statements in the ER that the fox snake had not been observed on the 

property.  The Intervenors also asserted that “alternatives have not been given the requisite ‘hard 

look’ and as a result several species are threatened and endangered.”4  The Intervenors argued 

that, if Fermi 3 goes forward, “mitigative measures must be taken.”5   

  The Board admitted Contention 8 as an environmental contention under NEPA, 

alleging that DTE’s Environmental Report (“ER”) failed to adequately assess the impacts of 

Fermi 3 construction on the Eastern Fox Snake.6  The threshold question involved the presence 

of Eastern Fox Snakes at the Fermi site.  Assuming that a viable population was present at the 

site, the Board also admitted the portion of the contention alleging a need to mitigate impacts of 

Fermi 3 construction on the Eastern Fox Snake.  The Board found Contention 8 inadmissible to 

the extent that it could be construed as challenging the discussion of impacts to other species.7   

B. First Summary Disposition Motion 

  Contention 8 was the subject of a summary disposition motion filed by DTE on 

November 16, 2010.8  In the motion, DTE explained that it resolved the discrepancy in the ER 

                                                                                                                                                             
Leave to Intervene in Combined Operating License Proceedings and Request for 
Adjudication Hearing,” at 89 (Mar. 9, 2009) (“Pet.”). 

4  Id.   

5  Id.   

6  LBP-09-16 at 62.   

7  Id.  

8  “Applicant’s Motion for Summary Disposition of Contention 8” (“1st SD Motion”). 
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regarding the presence of fox snakes at the Fermi site9 and developed the Mitigation Plan.10  

DTE also changed the site layout to significantly reduce potential wetland impacts, which, in 

turn, reduces impacts to Eastern Fox Snake habitat.11   

  In LBP-11-14, the Board denied the motion for summary disposition.  The Board 

agreed with DTE that the revised ER cured the discrepancy between the original ER and MDNR 

records.12  The Board also acknowledged that DTE revised the site layout and developed the 

Mitigation Plan for the Eastern Fox Snake.13  According to the Board, DTE “addressed two of 

the issues that led the Board to admit Contention 8:  it has acknowledged the presence of the 

species at the site and developed alternatives that appear intended to reduce impacts to the 

species.”14   

  But, the Board found that Contention 8 also concerned the adequacy of the 

assessment of Fermi 3 construction impacts on the Eastern Fox Snake and the sufficiency of the 

                                                 
9  Letter to NRC Document Control Desk from Peter W. Smith, Director, Nuclear 

Development – Licensing and Engineering, Detroit Edison Company, NRC3-10-0005, 
“Detroit Edison Company Response to NRC Requests for Additional Information Letter 
No. 2 Related to the Environmental Review,” Attachment 7, at 3 (ADAMS Accession 
No. ML100541329).   

10  In NRC3-10-0005, DTE explained that “eastern fox snakes have been observed in 
numerous locations including those that are developed and currently in use for Fermi 2 
operations” and stated that, due to the observed wide distribution at the Fermi site, all 
undeveloped areas are considered to provide habitat for the species.  Id.  As a result, DTE 
concluded that construction of Fermi Unit 3 will impact a portion of the fox snake habitat 
at the site and that mitigation measures would be necessary. 

11  See NRC3-09-0017, Attachment 2, at Figure 2.1-4 (responding to RAI GE3.1-1) 
(ADAMS Accession No. ML093650120) (Exh. DTE000007). 

12  LBP-11-14 at 19. 

13  Id. 

14  Id. 
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consideration of alternatives to reduce impacts to the species.  The Board further noted that 

“[t]he revised ER, like the original ER, makes no mention of MDNR’s comments on the original 

ER, much less demonstrates that those concerns have been entirely resolved by DTE’s draft 

mitigation plan, revised site layout, or other new information.”15  The Board therefore concluded 

that there remained a “an unresolved conflict between the opinion of MDNR and that of DTE 

concerning the impact of Fermi Unit 3 construction activities on the eastern fox snake and the 

need for mitigation of those impacts.”16   

C. Second Summary Disposition Motion 

Following publication of the Draft Environmental Impact Statement (“DEIS”), 

DTE filed a second summary disposition motion.17  In the second motion, DTE explained that it 

submitted its Mitigation Plan to MDNR, which concluded that the plan was acceptable and 

would provide adequate protection for the Eastern Fox Snake at the Fermi site.18  The 

acceptability and sufficiency of the Mitigation Plan was supported by DTE’s expert herpetologist 

(Mr. Mifsud), who concluded that the Mitigation Plan is comprehensive and would effectively 

minimize impacts to Eastern Fox Snakes during site preparation and construction.   

In LBP-12-23, the Board found that Intervenors raised a genuine dispute as to 

whether the DEIS adequately addresses Council on Environmental Quality (“CEQ”) guidance 

                                                 
15  Id. at 20. 

16  Id.  

17  “Applicant’s Motion for Summary Disposition of Contention 8,” dated June 11, 2012 
(“2nd SD Motion”). 

18  The Mitigation Plan was developed with input from a herpetologist with significant 
experience designing projects to monitor, conserve, and manage reptiles in Michigan, 
including Eastern Fox snakes. 
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regarding the appropriate use of mitigation to support a conclusion in an EIS.19  The Board 

concluded that the “DEIS fails to identify any statutory or regulatory requirements that will 

mandate implementation of the Conservation Plan and the additional monitoring the DEIS states 

will be necessary.”20  The DEIS, the Board said, “[i]nstead appears to simply assume that MDNR 

will take whatever actions are necessary to ensure that impacts to the snake are small and that 

necessary additional monitoring will occur.”21  The Board acknowledged that the CEQ allows 

the implementing agency to rely on State agencies to impose mitigation, but found there is a 

substantial question as to the adequacy of the DEIS because it fails to identify any requirement 

by which the Mitigation Plan is enforceable.22 

D. Assessment in the FEIS 

The FEIS was published in January 2013.  In the FEIS, the NRC Staff discusses 

potential impacts to Eastern Fox Snakes from Fermi 3 construction.23  The NRC Staff concludes 

that the impacts from construction and pre-construction activities for Fermi 3 on terrestrial 

resources on the Fermi site and transmission line corridor would be SMALL to MODERATE.24  

This conclusion was based on the NRC Staff’s independent review of mitigation measures, 

including the compensatory wetland mitigation required by the U.S. Army Corps of Engineers 

                                                 
19  LBP-12-23 at 26. 

20  Id.  

21  Id. 

22  Id. at 27-28.   

23  See, e.g., FEIS at 4-26, 4-31, 4-32, 4-36 to 4-38, 4-44 to 4-47, 4-126, 4-129.  The FEIS is 
Exh. NRC E1A. 

24  FEIS at 4-47. 
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and Michigan Department of Environmental Quality (“MDEQ”), and DTE’s Mitigation Plan for 

the Eastern Fox Snake.   

The FEIS explains that the potential for MODERATE impacts to terrestrial 

resources was limited to possible adverse effects on the Eastern Fox Snake if the mitigation is 

not implemented as described in DTE’s Mitigation Plan.  The NRC Staff’s evaluation of the 

potential impacts on the Eastern Fox Snake also specifically recognizes the potential for the 

planned mitigation measures, which were reviewed and approved by the MDNR, to significantly 

reduce impacts on that species, thereby leading to SMALL impacts.  By addressing the impacts 

on the Eastern Fox Snake in alternate circumstances — that is, both with and without 

implementation of the Mitigation Plan — the FEIS responded to the Board’s concern regarding 

enforceability of the Mitigation Plan. 

IV. APPLICABLE LEGAL STANDARDS 

A. National Environmental Policy Act 

Contention 8 raises environmental issues under NEPA.  NEPA requires that 

federal agencies, such as the NRC, prepare an EIS for “major Federal actions significantly 

affecting the quality of the human environment.”25  NEPA does not mandate substantive results; 

rather, it imposes procedural restraints on agencies, requiring them to take a “hard look” at (and 

disclose) the environmental impacts of a proposed action and reasonable alternatives to that 

action.26  This “hard look” is subject to a “rule of reason.”27  This means that an “agency’s 

                                                 
25  42 U.S.C. § 4332(2)(C). 

26  See Louisiana Energy Servs., L.P. (Claiborne Enrichment Ctr.), CLI-98-3, 47 NRC 77, 
87-88 (1998); see also Balt. Gas & Elec. Co. v. NRDC, 462 U.S. 87, 97-98 (1983) 
(holding that NEPA requires agencies to take a “hard look” at environmental 
consequences prior to taking major actions). 
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environmental review, rather than addressing every impact that could possibly result, need only 

account for those that have some likelihood of occurring or are reasonably foreseeable.”28   

As the Commission has explained, “NEPA also does not call for certainty or 

precision, but an estimate of anticipated (not unduly speculative) impacts.”29  When faced with 

uncertainty, NEPA only requires “reasonable forecasting.”30  There is no NEPA requirement to 

use the best scientific methodology, and NEPA should be construed in the light of reason if it is 

not to demand virtually infinite study and resources.31  An EIS is not intended to be a “research 

document,” reflecting the frontiers of scientific methodology, studies, and data.32  Nor must the 

discussion of the impacts be encyclopedic in scope or detail.  Likewise, NEPA analyses often 

must rely upon imprecise and uncertain information, which should be judged on its 

reasonableness.33  

The Commission has also stated that the principal goals of the FEIS are “to force 

agencies to take a ‘hard look’ at the environmental consequences of a proposed project, and, by 

                                                                                                                                                             
27  Louisiana Energy Servs. (National Enrichment Facility), LBP-06-8, 63 NRC 241, 258-59 

(2006) (citing Long Island Lighting Co. (Shoreham Nuclear Power Station), ALAB-156, 
6 AEC 831, 836 (1973)); see also Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 767-69 
(2004) (stating that the rule of reason is inherent in NEPA and its implementing 
regulations). 

28  LES, LBP-06-8, 63 NRC at 258-59 (citing Shoreham, ALAB-156, 6 AEC at 836). 

29  Louisiana Energy Servs. (Nat’l Enrichment Facility), CLI-05-20, 62 NRC 523, 536 
(2005). 

30  Scientists’ Inst. for Pub. Info., Inc. v. AEC, 481 F.2d 1079, 1092 (D.C. Cir. 1973). 

31  Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-10-11, 71 NRC 
__, slip op. at 37 (Mar. 26, 2010) (citations omitted). 

32  Id. 

33  Louisiana Energy Servs. (Claiborne Enrichment Center), LBP-96-25, 44 NRC 331, 355 
(1996). 
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making relevant analyses openly available, to permit the public a role in the agency’s decision-

making process.”34  “[I]t is now well settled that NEPA itself does not mandate particular results, 

but simply prescribes the necessary process.”35  Thus, the NRC Staff need only include in its 

NEPA evaluation sufficient information to satisfy one of NEPA’s essential functions — to 

provide the public and the decision maker with accurate information comparing the proposed 

action and its alternatives.36  Licensing boards also do not sit to “flyspeck” the FEIS or to add 

minor details or nuances to the analysis.37  It is enough that the FEIS discusses the significant 

aspects of the probable environmental impacts of the proposed action.38 

B. Burden of Proof 

An applicant generally has the burden of proof in a licensing proceeding.39  

However, in cases involving NEPA contentions, the burden belongs to the NRC Staff because it, 

not the applicant, has the responsibility for complying with NEPA.40  However, because the 

Staff, as a practical matter, relies heavily upon the applicant’s ER in preparing the EIS, should 

                                                 
34  Louisiana Energy Services (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 87 

(1998). 

35  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989). 

36  Calvert Cliffs 3 Nuclear Project LLC and UniStar Nuclear Operating Services LLC 
(Calvert Cliffs Nuclear Power Plant, Unit 3), LBP-10-24, __ NRC __, __ (slip op. at 50) 
(December 28, 2010). 

37  Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-01-04, 53 NRC 
31, 71 (2001).   

38  Long Island Lighting Company (Shoreham Nuclear Power Station), ALAB-156, 6 AEC 
831, 836 (1973). 

39  10 C.F.R. § 2.325. 

40  See, e.g., Duke Power Co. (Catawba Nuclear Station, Units 1 & 2), CLI-83-19, 17 NRC 
1041, 1049 (1983). 
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the applicant become a proponent of a position set forth in the EIS, the applicant also has the 

burden on that matter.41 

The NRC in its administrative proceedings has generally relied upon the 

“preponderance of the evidence”42 standard in reaching the ultimate conclusions after a hearing 

to resolve the proceeding.43  Thus, the Licensing Board must consider the evidence and 

testimony and determine whether the NRC Staff and DTE have shown by the preponderance of 

the evidence that the NRC Staff’s review was adequate to comply with NEPA. 

C. Record of Decision 

In determining whether the FEIS should have included additional information, the 

Board may consider the record as a whole.  Commission precedent holds that the adjudicatory 

record and a licensing board decision become part of the NEPA record of decision.44  In NRC 

                                                 
41  Louisiana Energy Servs., L.P. (Claiborne Enrichment Center), LBP-96-25, 44 NRC 331, 

338-39 (1996) (citing Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), ALAB-
471, 7 NRC 477, 489 n.8 (1978)), rev’d on other grounds, CLI-97-15, 46 NRC 294 
(1997). 

42  The definition of “preponderance of the evidence” in Black’s Law Dictionary, 6th ed. (p. 
1182), is “[e]vidence which is of greater weight or more convincing than the evidence 
offered in opposition to it; that is, evidence which as a whole shows that the fact sought 
to be proved is more probable than not.” 

43  Advanced Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-94-6, 39 
NRC 285 (1994), aff’d, Advanced Medical Systems, Inc. v. NRC, 61 F.3d 903 (6th Cir. 
1995); see also Commonwealth Edison Co. (Zion Station, Units 1 & 2), ALAB-616, 12 
NRC 419, 421 (1980) (stating that applicants are not held to an absolute standard or 
required to prove a matter conclusively but rather, consistent with the Administrative 
Procedure Act, are held to a preponderance standard). 

44  See, e.g., Louisiana Energy Servs. (National Enrichment Facility), CLI-06-15, 63 NRC 
687, 707 n. 91 (“Adjudicatory findings on NEPA issues, including our own in this 
decision, become part of the environmental ‘record of decision’ and in effect supplement 
the FEIS.”); LES, CLI-98-3, 47 NRC at 89 (“In NRC licensing adjudications … it is the 
Licensing Board that compiles the final environmental ‘record of decision’ . . . . The 
adjudicatory record and Board decision . . . become, in effect, part of the FEIS.”). 
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licensing proceedings, “the ultimate NEPA judgments regarding a facility can be made on the 

basis of the entire record before a presiding officer, such that the EIS can be deemed amended 

pro tanto.”45  Therefore, the Board may consider the full record before it, including the testimony 

and exhibits at the hearing, to conclude that “the aggregate is sufficient to satisfy the agency’s 

obligation under NEPA” to take a “hard look” at the environmental consequences of issuing a 

combined license (“COL”).46 

V. APPLICANT WITNESSES 

DTE’s Initial Written Testimony on Contention 8 is presented by Mr. Peter Smith, 

Mr. Randall Westmoreland, and Mr. David Mifsud.  Through the testimony and supporting 

exhibits, DTE’s expert witnesses demonstrate that that the NRC Staff’s evaluation is reasonable 

and reflects a “hard look” at the potential impacts of Fermi 3 site preparation and construction on 

the Eastern Fox Snake — with or without mitigation.   

A. Peter Smith 

Mr. Smith is the Director, Nuclear Development – Licensing and Engineering, for 

Fermi 3 and has served in that position since 2007.  He has overall responsibility for the Fermi 3 

project, including the COL application and other State and Federal permits and approvals.  Mr. 

Smith provides an overview of DTE’s efforts to minimize impacts to the Eastern Fox Snake and 

explains DTE’s commitment to the Mitigation Plan.  Mr. Smith agrees with the NRC Staff’s 

conclusions on impacts to the Eastern Fox Snake in the FEIS. 

                                                 
45  Louisiana Energy Servs. (National Enrichment Facility), LBP-05-13, 61 NRC 385, 404 

(2005). 

46  LES, LBP-06-8, 63 NRC at 286. 
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B. Randall Westmoreland 

Mr. Westmoreland is the Licensing – Technical Expert for the Fermi 3 project and 

has been in that position since March 2008.  He is the project lead for all environmental aspects 

of the Fermi 3 project.  This includes responsibility for managing the environmental portion of 

the Fermi 3 COL application as well as other State and Federal permits and approvals associated 

with Fermi 3.  He managed development of the plans to mitigate potential impacts to the Eastern 

Fox Snake.  And, he directly participated in DTE’s interactions with the MDNR regarding the 

Eastern Fox Snake.  Mr. Westmoreland provides an overview of DTE’s efforts to minimize 

impacts to the Eastern Fox Snake, explains DTE’s commitment to the Mitigation Plan, and 

discusses the role of MDNR with respect to the Eastern Fox Snake.  Mr. Westmoreland agrees 

with the NRC Staff’s conclusions on impacts to the Eastern Fox Snake in the FEIS. 

C. David Mifsud 

Mr. Mifsud is the owner of Herpetological Resource and Management (“HRM”) 

in Michigan.  He is a certified professional wildlife biologist, wetland scientist, and ecologist.  

Mr. Mifsud has more than fifteen years experience in wildlife biology, wetland ecology, and 

habitat conservation and management, with an emphasis on herpetofauna (i.e., reptiles) in 

Michigan.  He has overseen and designed numerous projects and studies focused on the 

inventory, monitoring, conservation and management, rescue and translocation, and headstarting 

of amphibians and reptiles in Michigan for a variety of partners, including non-profit, private, 

and governmental agencies.  His work has focused on rare Michigan species, including the 

Eastern Fox Snake.  In his testimony, Mr. Mifsud describes the Mitigation Plan developed by 

DTE and its effectiveness.  He also discusses the role of MDNR on projects that potentially 

impact threatened and endangered species in Michigan.  Mr. Mifsud testifies that the Mitigation 
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Plan is comprehensive and will effectively minimize impacts to fox snakes during site-

preparation and construction.   

VI. DISCUSSION 

A. Overview of Eastern Fox Snakes 

1. Description of Species47 

Eastern Fox Snakes are large, boldly patterned snakes with large dark brown or 

black blotches down the middle of the back and smaller, alternating blotches along the sides of a 

yellowish to light brown body.  Eastern Fox Snakes are constrictors that feed primarily on small 

mammals, particularly meadow voles and deer mice, though they also will eat bird eggs and 

nestlings, earthworms, insects, and frogs.  Eastern Fox Snakes historically occurred along the 

shores of Lakes Huron and Erie.  The Eastern Fox Snake presently is a “threatened” species in 

Michigan with four known populations remaining in Southeastern Michigan.  The Eastern Fox 

Snake inhabits emergent wetlands along Great Lakes shorelines and associated large rivers and 

impoundments, though they also occupy drier habitats such as vegetated dunes and beaches, 

fields, and open woodlands.   

2. Presence at Fermi Site48 

Although much of the Eastern Fox Snake’s natural habitat across the region has 

been converted for agriculture, residential, and industrial development, the Eastern Fox Snake is 

presumed to be somewhat common locally (i.e., at the Fermi site), based on employee encounters 

in multiple locations on the Fermi site throughout the snakes’ active season.  This is likely due 

primarily to the availability of considerable habitat at the Fermi site and the restrictions on public 

                                                 
47  DTE Testimony at ¶¶20, 22-23, 25. 

48  Id. at ¶23-24. 
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access to the site.  All undeveloped areas at the Fermi site are presumed to be Eastern Fox Snake 

habitat.   

B. Measures to Reduce Impacts to Eastern Fox Snakes 

As discussed in the DTE testimony (at ¶26), the construction work that is 

expected to affect Eastern Fox Snake habitat falls into the category of site preparation activities, 

such as earthwork, in undisturbed areas of the site.  Some individual snakes could be accidentally 

harmed or killed if they did not withdraw from active construction areas.  All of the site 

preparation activities are expected to occur in the first two years of construction.  Once the site 

preparation work is complete, the primary threat to the Eastern Fox Snake from Fermi 3 

construction would be from site vehicles, comparable to an industrial site. 

1. Mitigation Plan 

To reduce the potential impacts to the Eastern Fox Snake, DTE developed a 

Mitigation Plan.  DTE’s expert witnesses, Mr. Westmoreland and Mr. Mifsud, describe concrete 

measures to enhance employee awareness of the snakes and reduce impacts to the snakes and 

their habitat from Fermi 3 construction activities.49  Specific measures to minimize impacts to 

fox snakes identified in the Mitigation Plan include: 

  Employee Education Program.  Training documents for construction 
workers will describe the Eastern Fox Snake and its habitat.  Every 
construction employee will be required to review the training materials 
and acknowledge receipt and understanding of the materials prior to 
beginning work at the site. 

 
  Pre-job Briefings.  In order to reinforce training prior to initiating 

work, the daily pre-job briefing checklist for activities with the 
potential to impact Eastern Fox Snakes will remind employees of their 
obligations regarding protection of the species. 

 

                                                 
49  Id. at ¶¶17, 27-29, 33-34, 38. 
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  Preconstruction Survey (Developed Areas).  Prior to beginning daily 
work on a developed or already disturbed area, designated employees 
will walk down the area and look for Eastern Fox Snakes.  Any snakes 
found in these areas will be removed by a designated DTE employee 
who will then relocate the snakes to undeveloped areas of the site that 
will be unaffected by Fermi 3 construction.   

 
  Preconstruction Survey (Undeveloped Areas).  One week and again 

one day prior to clearing undeveloped areas,50 the areas will be walked 
through by a team led by a biologist familiar with Eastern Fox Snakes 
and their habitat.  During this walkthrough, any snakes observed will 
be captured and relocated to an undeveloped location on site that will 
be unaffected by Fermi 3 construction.  Construction workers will 
continue to look for snakes as clearing progresses.  If a construction 
worker observes a fox snake during work activities, construction will 
stop until the snake clears the area or until designated personnel can 
clear the snake from the area. 

 
  Construction Mitigation.  Employees will halt construction upon 

discovery of an Eastern Fox Snake.  Any snakes observed in 
developed areas during construction will be captured and released to 
areas that will not be impacted during Fermi 3 construction.   

 
  Monitoring and Reporting.  DTE will maintain a log documenting 

when and where monitoring is performed.  DTE will also prepare an 
annual report summarizing mitigation efforts.   

 
Eastern Fox Snakes also could be injured by construction-related vehicles.  Mr. 

Westmoreland and Mr. Mifsud therefore describe steps that DTE will take to minimize vehicle 

impacts.51  For example, they explain that trained personnel will walk down roadways used for 

construction on a daily basis when the Eastern Fox Snakes are most likely to be present on or 

along roadways (i.e., during their active season).  Eastern Fox Snakes located in these areas will 

be removed by a designated trained DTE employee (in accordance with a take permit) who will 

                                                 
50  Land clearing activities will be scheduled to be performed outside of the Eastern Fox 

snake hibernation periods so that they are active and therefore easier to locate and safely 
remove from the area.   

51  Id. at ¶34. 
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relocate them to undeveloped areas of the site that are not impacted by Fermi 3 construction.  

Collection and translocation of Eastern Fox Snakes from construction areas and the use of barrier 

fencing, which prevents individual snakes from gaining access to certain areas, will also provide 

a substantial degree of protection for Eastern Fox Snakes that attempt to migrate toward active 

roadways.  And, DTE will install signs requiring drivers to yield to snakes along construction 

related roadways and will limit vehicle speeds to 15 mph in the construction area.52   

The Mitigation Plan also includes a monitoring program.  As Mr. Mifsud 

describes in his testimony, captured Eastern Fox Snakes will be marked with a Passive Integrated 

Transponder (“PIT”) tag for future identification and detection.53  Some snakes will also be fitted 

with radio transmitters.  Monitoring will be conducted to assess the snakes’ movement, habitat 

use, and population health at on-site locations, release sites, and the off-site wetland mitigation 

area required under the MDEQ permit (discussed below).  Monitoring also will be conducted in 

all areas restored, enhanced, or created as part the Fermi 3 construction.  Monitoring will be 

conducted during site preparation and for a minimum of five years after completion of the site 

preparation phase of Fermi 3 construction.54  DTE will produce an annual monitoring report, 

which will be sent to MDNR, during this period.55   

                                                 
52  Id. 

53  Id. at ¶35. 

54  Id. at ¶36. 

55  Id. at ¶37. 



 

17 

2. Site Layout 

Mr. Smith and Mr. Westmoreland also explain DTE’s decision to change the site 

layout to lessen wetland impacts.56  Because wetlands at the Fermi site are presumed to be 

habitat for the Eastern Fox Snake, reducing wetland impacts reduces potential Eastern Fox Snake 

impacts.  The new site layout reduced wetland impacts by approximately 127 acres.  

Approximately 20 acres (~50%) of the remaining impacted wetland acreage involves only 

temporary impacts.  Those wetlands will be restored to Eastern Fox Snake habitat after 

construction.57  The changes to the site layout also reduced overall impacts to undeveloped areas.  

Of the undeveloped areas that would be affected by construction (including both wetland and 

non-wetland areas), impacts to approximately 147 acres will be only temporary.  Those areas 

will be restored to a condition of equivalent or better ecological value once construction is 

complete.58   

DTE’s experts also discuss the creation of new Eastern Fox Snake habitat as part 

of the wetlands mitigation efforts.59  Under the MDEQ wetland permit, dated October 22, 2012,60 

DTE will restore wetlands and enhance existing wetlands in the coastal zone of Western Lake 

Erie.  Habitat restoration will include multiple community types used by Eastern Fox Snakes.  In 

                                                 
56  Id. at ¶¶38-41. 

57  Restoration will address foraging grounds, basking sites, shelter, snags, hibernacula, and 
nesting sites. 

58  Wetland enhancement efforts include removal of certain invasive plant species in 
targeted areas to improve habitat viability for snakes and other wildlife.  Enhancement 
may also include the creation of wildlife culverts and permanent barrier fences in selected 
areas of high Eastern Fox snake activity.   

59  DTE Testimony at ¶40. 

60  See MDEQ Wetland Permit No. 10-58-011-P, dated October 22, 2012 (Exh. 
DTE000010). 
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light of these efforts, Mr. Mifsud concludes that overall habitat availability and quality for the 

Eastern Fox Snake will be greater after restoration and enhancement efforts than at present.  As a 

result of the net gain in available habitat and improvements in available habitat, the Eastern Fox 

Snake will have an opportunity to expand its range.   

3. Conclusions 

According to Mr. Mifsud, the Mitigation Plan, which identifies specific actions to 

be taken by DTE, reflects a significant investment and commitment by DTE to the protection and 

enhancement of the Eastern Fox Snake population in Michigan.61  He concludes that the 

Mitigation Plan is comprehensive and will effectively minimize impacts to the Eastern Fox 

Snake.  And, in the longer term, he explains that the Mitigation Plan, in conjunction with other 

wetland mitigation activities required by MDEQ, will actually expand Eastern Fox Snake habitat.  

He also concludes that the Mitigation Plan will yield significant scientific benefits (e.g., 

conservation and wildlife management) for future mitigation efforts in Michigan (unrelated to 

Fermi 3).   

Mr. Smith and Mr. Westmoreland testify that DTE is committed to 

implementation of the Mitigation Plan as part of the Fermi 3 project in accordance with 

Michigan law.62  And, they conclude that implementation of the comprehensive measures in the 

Mitigation Plan will reduce potential impacts to Eastern Fox Snakes during site preparation, 

preconstruction, and construction.   

                                                 
61  DTE Testimony at ¶50. 

62  Id.   
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All three DTE witnesses agree with the NRC Staff’s conclusions regarding 

potential impacts to the Eastern Fox Snake.63  Mr. Smith and Mr. Westmoreland generally 

concur with the NRC Staff’s assessment of the likely impacts to the Eastern Fox Snake from 

Fermi 3 construction.  However, they testify that, based on DTE’s commitment to implementing 

the Mitigation Plan and Michigan law, they expect the impacts to be on the low end of the 

spectrum.64  Based on his professional experience, including work with Eastern Fox Snakes and 

other reptiles in Michigan, Mr. Mifsud also concurs with the NRC Staff’s assessment of the 

likely impacts to the Eastern Fox Snake from Fermi 3 construction.65  Specifically, he agrees that 

impacts to the Eastern Fox Snake are expected to be SMALL based on implementation of the 

Mitigation Plan.  He also agrees that impacts could be MODERATE if there were no mitigation.  

But, based on his substantial experience working with threatened species in Michigan, he also 

concludes that mitigation will be required by MDNR.66   

C. MDNR Reviews 

The key remaining dispute identified in LBP-11-14 relates to MDNR’s opinion on 

the impacts of construction on the Eastern Fox Snake and the adequacy of DTE’s Mitigation 

Plan.  In denying summary disposition previously the Board found that there remained “an 

unresolved conflict between the opinion of MDNR and that of DTE concerning the impact of 

Fermi Unit 3 construction activities on the eastern fox snake and the need for mitigation of those 

                                                 
63  Id. at ¶19. 

64  Id. at ¶56. 

65  Id. 

66  This mitigation would be in addition to that already required under the MDEQ wetland 
permit. 
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impacts.”67  Later, in LBP-12-23, the Board described the remaining issue as whether the Staff 

“reasonably relied on assumptions about the future actions of MDNR” in reaching its 

conclusions regarding impacts to Eastern Fox Snakes.68  DTE’s witnesses therefore also 

addressed the MDNR threatened and endangered species program, MDNR’s reviews of the 

Fermi 3 project, and MDNR’s authority to impose mitigation requirements or take enforcement 

action.   

1. Program Overview 

In their testimony, Mr. Westmoreland and Mr. Mifsud describe the MDNR 

program addressing threatened species in Michigan.69  They explain that Michigan laws protect 

all species listed as threatened in Michigan, including the Eastern Fox Snake.  Specifically, it is 

unlawful to “take” a State-threatened species without a permit from the MDNR.70  Mr. 

Westmoreland and Mr. Mifsud testify that, because site preparation and construction of Fermi 3 

have the potential to impact Eastern Fox Snakes, DTE must apply to MDNR for a “take” 

permit.71  And, they explain that MDNR will require mitigation to minimize impacts to the 

Eastern Fox Snake, as mandated by Michigan law, in a take permit.72   

                                                 
67  LBP-11-14 at 20. 

68  LBP-12-23 at 22. 

69  DTE Testimony at ¶¶43-45. 

70  “Take” means, “in reference to fish and wildlife, to harass, harm, pursue, hunt, shoot, 
wound, kill, trap, capture, collect, or attempt to engage in any such conduct.”  Exh. 
DTE000012. 

71  DTE Testimony at ¶45. 

72  This duty is reinforced in the MDEQ wetland permit dated October 22, 2012.  See 
MDEQ Wetland Permit No. 10-58-011-P (Exh. DTE000010).  The permit notes the 
presence of Eastern Fox Snakes at the site and reiterates the need for DTE to obtain an 
MDNR permit prior to commencing construction activities.  Id. at 4. 
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2. Reviews of Fermi 3 Project 

The DTE witnesses also testify regarding their interactions with MDNR.  Mr. 

Westmoreland explains that Lori Sargent, who is an Endangered Species Specialist, Wildlife 

Division, for MDNR, conducted the review of DTE’s original proposal.73  Ms. Sargent was 

concerned about the impact of the project on the Eastern Fox Snake and the absence of a plan for 

mitigation at that time.  As Mr. Smith and Mr. Westmoreland explain, DTE prepared the 

Mitigation Plan and revised the site layout in response to Ms. Sargent’s concerns.74   

Mr. Westmoreland and Mr. Mifsud testify that DTE submitted the Mitigation Plan 

to MDNR for their review and comment.75  They explain that MDNR’s review encompassed the 

entirety of the Mitigation Plan, including direct and indirect impacts of construction, the training 

program, and monitoring activities.  They note that MDNR reviewed the habitat restoration and 

enhancement program described in the Mitigation Plan and also assessed the adequacy of the 

Mitigation Plan for protecting Eastern Fox Snakes from vehicles.  Ultimately, MDNR concluded 

that the information provided by DTE adequately addressed MDNR’s concerns for the Eastern 

Fox Snake.76  MDNR further concluded that the proposed project would have “minimal” impacts 

on Eastern Fox Snakes if it proceeded according to the Mitigation Plan developed by DTE.77   

                                                 
73  Id. at ¶46. 

74  Id. at ¶47. 

75  Id. at ¶48. 

76  Letter from L. Sargent, Endangered Species Specialist, MDNR, to R Westmoreland, 
DTE, dated April 6, 2012 (Attachment 2) (“MDNR Letter”) (Exh. DTE000014). 

77  Id. 
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Mr. Mifsud testifies that he agrees with MDNR’s conclusions.78  In his 

professional opinion, the Mitigation Plan reflects a significant investment and commitment to the 

protection and enhancement of the Eastern Fox Snake population in Michigan.  Mr. Mifsud 

judges the Mitigation Plan to be comprehensive and effective for minimizing impacts to the 

Eastern Fox Snake.   

3. Enforcement 

DTE’s witnesses explain that Michigan law prohibits any “take” of an Eastern 

Fox Snake and imposes permit requirements.79  Mr. Westmoreland and Mr. Smith confirm that 

MDNR and other law enforcement officers have authority to enforce the prohibition on “take.”80  

Mr. Mifsud explains that, in his experience, enforcement most often involves conservation 

officers, who spend substantial amounts of time “in the field.”81  But, he noted that MDNR may 

become involved in enforcement when a project is suspected of having impacts on protected 

species, but no “take” permit has been applied for or obtained.  In such cases, the project may be 

halted while MDNR conducts an inquiry or the project proponent takes steps to obtain the 

necessary approvals.  For large-scale projects, such as Fermi 3, that require numerous permits 

and approvals from the State or federal government, he testifies that the need for MDNR to 

pursue enforcement action is rare because, as with Fermi 3, the potential impacts are addressed 

in conjunction with permits or approvals. 

                                                 
78  DTE Testimony at ¶50. 

79  Id. at ¶44. 

80  Id. at ¶52. 

81  Id. at ¶53. 
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DTE’s witnesses conclude that it is reasonable for the NRC to presume 

implementation of the Mitigation Plan in the FEIS.82  Mr. Mifsud explains that the NRC Staff’s 

assumptions regarding future actions of MDNR are based on undisputed statutory obligations 

and permitting requirements.83  He notes that MDNR has a non-discretionary duty under 

Michigan law to prohibit “take” of an Eastern Fox Snake without a permit.84  He also highlights 

the fact that DTE has engaged in extensive discussions with MDNR and has revised the 

Mitigation Plan specifically to address MDNR comments and concerns.  And, he explains that 

MDNR has authority to require compliance with “take” prohibitions in the unlikely event that 

DTE fails to comply with Michigan law.  Mr. Smith and Mr. Westmoreland testify that DTE is 

committed to implementing the Mitigation Plan as part of Fermi 3 construction activities.85  They 

also point to Michigan law requiring a State permit and mitigation of impacts to the Eastern Fox 

Snake in conjunction with the Fermi 3 project.86   

                                                 
82  Id. at ¶54. 

83  Id. 

84  Indeed, the wetland permit issued to DTE specifically notes the presence of Eastern Fox 
snakes and the need to obtain a permit prior to commencing construction. 

85  DTE Testimony at ¶55. 

86  There is no basis for assuming that DTE will intentionally violate Michigan laws 
regarding the need for a take permit.  U.S. Army Installation Command (Schofield 
Barracks, Oahu, Hawaii, and Pohakuloa Training Area, Island of Hawaii, Hawaii), CLI-
10-20, 72 NRC 185, 194 & n.48 (2010) (refusing to assume that licensee would act 
contrary to applicable law); cf. Private Fuel Storage, LLC (Independent Spent Fuel 
Storage Installation), CLI-01-9, 53 NRC 232, 235 (2001) (“[I]n the absence of evidence 
to the contrary, the NRC does not presume that a licensee will violate agency regulations 
wherever the opportunity arises.”). 
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D. Treatment of Mitigation Plan under NEPA 

The FEIS evaluation of impacts on the Eastern Fox Snake and its consideration of 

mitigation measures also satisfies NEPA.  Although the Mitigation Plan is not currently required 

by MDNR, the Mitigation Plan will become an enforceable condition of any “take” permit issued 

by MDNR, as discussed above.  This is sufficient under NEPA.  In Robertson v. Methow Valley 

Citizens Council, the Supreme Court unequivocally held that:  

[I]t would be inconsistent with NEPA’s reliance on procedural 
mechanisms — as opposed to substantive, result-based standards — to 
demand the presence of a fully developed plan that will mitigate 
environmental harm before an agency can act.87 

 
The Court stated that “NEPA imposes no substantive requirement that mitigation measures 

actually be taken.”88  The courts repeatedly have applied Methow Valley in ruling that NEPA 

requires only a “reasonably complete discussion” — but not implementation — of “possible 

mitigation measures.”89  Moreover, as a recent Board in another COL proceeding explained, 

absent information to the contrary, the NRC may properly assume in an FEIS that an applicant 

                                                 
87  490 U.S. 332, 353 (1989).   

88  Id. at n.16 (emphasis added).   

89  Id. at 352; see, e.g., Nat’l Parks & Conservation Ass’n v. U.S. Dep’t of Trans., 222 F.3d 
677, 681 n.4 (9th Cir. 2000) (“Contrary to National Parks’ assertion, a mitigation plan 
need not be legally enforceable, funded or even in final form to comply with NEPA’s 
procedural requirements.”); Laguna Greenbelt, Inc. v. US. Dep’t of Transp., 42 F.3d 517, 
528 (9th Cir. 1994) (“NEPA does not require a fully developed plan that will mitigate all 
environmental harm before an agency can act; NEPA requires only that mitigation be 
discussed in sufficient detail to ensure that environmental consequences have been fully 
evaluated.” (citations omitted)); Cnty. of Rockland v. FAA, 335 Fed.Appx. 52 (D.C. Cir. 
2009) (“NEPA does not impose a ‘substantive requirement that a complete mitigation 
plan be actually formulated and adopted’ before agency can act”) (quoting Methow 
Valley, 490 U.S. at 352); Communities, Inc. v. Busey, 956 F.2d 619, 626 (6th Cir. 1992) 
(relying on Methow Valley in holding that identification and discussion of various 
potential measures to mitigate the environmental impact is adequate under NEPA).   
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will comply with conditions and requirements imposed by statutes, regulations, licenses, or 

permits issued by competent federal, state, or local governmental entities.90   

Here, the NRC Staff’s analysis in the FEIS recognizes MDNR’s role as the expert 

State agency, including its obligation to impose mitigation requirements relating to the Eastern 

Fox Snake under Michigan law.  The Mitigation Plan that was reviewed and accepted by MDNR 

includes concrete and specific measures and actions to be taken by DTE, and it provides a 

reasonable basis for presuming that mitigation will be performed if the project goes forward.  

Consequently, the NRC Staff could, consistent with NEPA, rely on that mitigation as the basis 

for its finding that impacts to the Eastern Fox Snake would be SMALL.   

But, the NRC Staff went further in the FEIS.  The NRC Staff also assessed the 

impacts to the Eastern Fox Snake in the event that mitigation did not occur, concluding that the 

impacts in that case would be MODERATE.  By also considering potential impacts without 

mitigation, the NRC Staff has presented a separate and independent basis for complying with 

NEPA.  By including a detailed discussion of mitigation measures in the FEIS and considering 

the impacts to the Eastern Fox Snake both with and without those mitigation measures, the NRC 

Staff has fully complied with NEPA.91 

                                                 
90  Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units 1 and 2), LBP-

13-04, __ NRC __ (slip op. March 26, 2013, at 140); see also Pacific Gas & Elec. Co. 
(Diablo Canyon Power Plant, Units 1 and 2), CLI-03-02, 57 NRC 19, 29 (2003) (“[W]e 
assume that our licensees will comply with this agency's safety regulations.”); U.S. Dept. 
of Energy (High Level Waste Repository), LBP-09-06, 69 NRC 367, 466 (2009) (“[T]he 
NRC generally presumes that licensees will comply with its regulations.”). 

91  In cases where an agency is relying on mitigation to reduce the severity of impacts to a 
level such that the agency can reach a Finding of No Significant Impact (“FONSI”) (and 
therefore not prepare an EIS), CEQ guidance suggests that the agency should ensure that 
mitigation commitments are implemented.  LBP-12-23 at 23-24, citing U.S. Council on 
Environmental Quality, “Final Guidance for Federal Departments and Agencies on the 
Appropriate Use of Mitigation and Monitoring and Clarifying the Appropriate Use of 
Mitigated Findings of No Significant Impact,” 76 Fed. Reg. 3843 (Jan. 21, 2011).  
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E. Compliance with Part 51 and NEPA 

By considering the potential impacts to the Eastern Fox Snake from Fermi 3 site 

preparation and construction activities, and by evaluating measures to reduce impacts to the 

Eastern Fox Snake, the NRC Staff has met its obligation under NEPA as a matter of law.  The 

NRC Staff has “come to grips with all important considerations,” including the effectiveness of 

the Mitigation Plan and DTE’s revised site layout at reducing impacts.  The NRC Staff also has 

considered the views of MDNR, which as the expert State agency has responsibility for 

threatened species under Michigan law.  The NRC Staff’s ultimate conclusions took into account 

the Mitigation Plan developed by DTE and reasonable and realistic assumptions regarding 

MDNR activities (e.g., need for a “take permit” and enforcement authority).   

VII. CONCLUSIONS 

For the reasons set forth in this Initial Statement of Position, as supported by the 

accompanying testimony and evidence, the NRC Staff has taken the requisite “hard look” at 

potential impacts to the Eastern Fox Snake from site preparation and construction activities 

associated with Fermi 3.  The NRC Staff evaluated the impacts of Fermi 3 site preparation and 

construction on the Eastern Fox Snake.  It also considered the effectiveness of the actions taken 

to reduce wetland impacts (the revised site layout and offsite wetland restoration) and the 

Mitigation Plan to reduce impacts on Eastern Fox Snakes.  The NRC Staff’s assumptions 

regarding implementation of the Mitigation Plan are reasonable and realistic.  And, in any event, 

the NRC Staff discussed the impacts on the Eastern Fox Snake both with and without the 

                                                                                                                                                             
Mitigation is not, however, required where, as here, the agency has prepared an EIS.  
North Slope Borough v. Minerals Management Service, 343 Fed. Appx. 272 (9th Cir. 
2009) (holding that “a mitigation plan does not have to be legally enforceable to comply 
with NEPA.”). 
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Mitigation Plan.  As a result, the FEIS satisfies Part 51 and NEPA.  The Licensing Board should 

resolve Contention 8 in favor of DTE and the NRC Staff. 
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