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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
In the Matter of: 

DTE ELECTRIC COMPANY  
 
(Fermi Nuclear Power Plant, Unit 3) 

) 
) 
) 
) 
) 

Docket No. 52-033-COL 

 
INITIAL WRITTEN TESTIMONY OF DTE ELECTRIC  

COMPANY WITNESSES PETER W. SMITH, RANDALL  
WESTMORELAND, AND DAVID MIFSUD ON CONTENTION 8 

EXPERT WITNESSES 

A. Peter W. Smith 

Q1. Please state your full name. 

A1. Peter W. Smith (“PS”). 

 

Q2. By whom are you employed and what is your position? 

A2. (PS) I am employed by DTE Electric Company1 as the Director, Nuclear 

Development – Licensing and Engineering.  I have served in that position since 

2007.  I have overall responsibility for the Fermi Unit 3 (“Fermi 3”) project, 

including the combined license (“COL”) application and other State and Federal 

permits and approvals.  I report to the Senior Vice President for Major Enterprise 

Projects and the Chief Nuclear Officer.   

 

                                                 
1  DTE Electric formerly operated under the name Detroit Edison Company.  The name 

change was effective on January 1, 2013.  For simplicity, the name “DTE” will be used 
throughout this testimony. 
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Q3. Please summarize your professional qualifications. 

A3. (PS) A copy of my qualifications statement is attached to Exhibit DTE000002. 

 

Q4. What is the purpose of your testimony? 

A4. (PS) The purpose of my testimony is to address the issues raised in Contention 8.   

 

Q5. What documents have you reviewed to prepare your testimony? 

A5. (PS) I am fully familiar with the Fermi 3 COL application, including the 

Environmental Report, the Draft Environmental Impact Statement (“DEIS”), and 

the Final Environmental Impact Statement (“FEIS”).  I am familiar with the 

concrete and specific measures that DTE has committed to take in order to 

mitigate potential impacts to the Eastern Fox Snake as well as with DTE’s 

interactions with the Michigan Department of Natural Resources (“MDNR”).  

Additionally, to prepare this testimony I have reviewed the filings made to date by 

the Intervenors.   

 

B. Randall Westmoreland 

Q6. Please state your full name. 

A6. Randall Westmoreland (“RW”). 

 

Q7. By whom are you employed and what is your position? 

A7. (RW) I am employed by DTE as the Licensing – Technical Expert for the Fermi 3 

project and have been in this position since March 2008.  I am the project lead for 

all environmental aspects of the Fermi 3 project.  This includes responsibility for 



 

3 

managing the environmental portion of the Fermi 3 COL application as well as 

other State and Federal permits and approvals associated with Fermi 3. I also 

directly participated in DTE’s interactions with the MDNR regarding the Eastern 

Fox Snake.   

 

Q8. Please summarize your professional qualifications. 

A8. (RW) A copy of my professional qualifications statement is attached to Exhibit 

DTE000003. 

 

Q9. What is the purpose of your testimony? 

A9. (RW) The purpose of my testimony is also to address issues raised in 

Contention 8.   

 

Q10. What documents have you reviewed to prepare your testimony? 

A10. (RW) I am very familiar with the Fermi 3 COL application, including the 

Environmental Report, the DEIS, and the FEIS.  I participated in development of 

the plans to mitigate potential impacts to the Eastern Fox Snake, and I am familiar 

with the specific measures that DTE has committed to taking to reduce those 

impacts.  Additionally, to prepare this testimony I have reviewed the filings made 

to date by the Intervenors.   
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C. David Mifsud 

Q11. Please state your full name. 

A11. David A. Mifsud (“DM”). 

 

Q12. By whom are you employed and what is your position? 

A12. (DM) I am the owner of Herpetological Resource and Management (“HRM”) in 

Michigan and a certified professional wildlife biologist, wetland scientist, and 

ecologist specializing on amphibians and reptiles. 

 

Q13. Please summarize your professional qualifications. 

A13. (DM) I have worked for over fifteen years in wildlife biology, wetland ecology, 

and habitat conservation and management, with an emphasis on herpetofauna 

(i.e., reptiles and amphibians) in Michigan.  I have overseen and designed 

numerous projects and studies focused on the inventory, monitoring, conservation 

and management, rescue and translocation, and headstarting of amphibians and 

reptiles in Michigan for a variety of partners including non-profit, private, and 

governmental agencies.  My research has focused on rare Michigan species, 

including the Eastern Fox Snake.  My work has included radio telemetry, mark-

recapture, genetic, headstart, translocation, and repatriation studies.  I am also 

familiar with DTE’s interactions with MDNR and have worked with MDNR on 

numerous other projects.  A copy of my professional qualifications statement is 

attached to Exhibit DTE000004. 
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Q14. What is the purpose of your testimony? 

A14. (DM) The purpose of my testimony is to address Contention 8 by describing the 

mitigation plan developed by DTE and drawing conclusions, based on my 

professional judgment, regarding its effectiveness.  I will also describe my 

experience working with MDNR on projects and issues involving threatened and 

endangered species in Michigan. 

 

Q15. What documents have you reviewed to prepare your testimony? 

A15. (DM) I am very familiar with the portions of the Fermi 3 application, including 

the Environmental Report, the DEIS, and the FEIS, that address potential impacts 

to the Eastern Fox Snake.  I assisted in the development of DTE’s plans to 

mitigate potential impacts to the Eastern Fox Snake.  Additionally, to prepare this 

testimony I have reviewed the filings made to date by the Intervenors.   

 

BACKGROUND 

Q16. What is your understanding of Contention 8? 

A16. (PS, RW, DM) Contention 8 alleges that the FEIS (formerly the Environmental 

Report) fails to adequately assess the project’s impacts on the Eastern Fox Snake, 

including the need for and effectiveness of mitigation measures.  As we 

understand it, Contention 8 is limited to the impacts of Fermi 3 construction and 

does not include the assessment of impacts from operation of Fermi 3.     
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Q17. What steps did DTE take in response to Contention 8? 

A17. (PS, RW) In a letter dated February 15, 2010, DTE responded to several NRC 

Staff requests for additional information (“RAIs”) regarding the Eastern Fox 

Snake.2  DTE provided updated information regarding the location of Eastern Fox 

Snake sightings at the Fermi site.  DTE provided a map showing the locations 

where observations of fox snakes were made by DTE employees and by Ducks 

Unlimited personnel during the site wetland survey in 2008.  DTE also took steps 

to reduce impacts to the Eastern Fox Snake.  DTE re-evaluated the original 

proposed site layout and, based on that review, made changes to its application to 

reduce potential wetland impacts, which, in turn, reduced impacts to Eastern Fox 

Snake habitat.  And, DTE developed a mitigation plan to reduce impacts to the 

Eastern Fox Snake during the site clearing, pre-construction, and construction 

phases of the Fermi 3 project.  These efforts are discussed in more detail later in 

the testimony.  The NRC Staff took all of this information into account in 

preparing the FEIS. 

 

Q18. Describe the NRC Staff’s conclusions regarding the impacts to the Eastern 
Fox Snake in the FEIS. 

A18. (PS, RW) In the FEIS, the NRC Staff discusses potential impacts to the Eastern 

Fox Snakes from Fermi 3 construction in a number of places (see, e.g., FEIS at 4-

                                                 
2  Letter to NRC Document Control Desk from Peter W. Smith, Director, Nuclear 

Development – Licensing and Engineering, Detroit Edison Company, NRC3-10-0005, 
“Detroit Edison Company Response to NRC Requests for Additional Information Letter 
No. 2 Related to the Environmental Review” (ADAMS Accession No. ML100541329) 
(excerpt) (Exh. DTE000005).   
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26, 4-31, 4-32, 4-36 to 4-38, 4-44 to 4-47, 4-126, 4-129).3  Based on threatened 

and endangered species surveys, known threatened and endangered species 

locations, historical records, life history information, and information provided by 

DTE, and based on the NRC Staff review team’s independent evaluation, the 

NRC Staff concludes that the impacts from construction and pre-construction 

activities for Fermi 3 on terrestrial resources on the Fermi site and transmission 

line corridor would be SMALL to MODERATE.4  This conclusion was based on 

the NRC Staff’s independent review of mitigation measures proposed by DTE, 

including the compensatory wetland mitigation required by the U.S. Army Corps 

of Engineers and Michigan Department of Environmental Quality (“MDEQ”), 

and DTE’s planned mitigation measures for the Eastern Fox Snake.   

 

(PS, RW) The potential for MODERATE impacts was limited to possible adverse 

effects on the Eastern Fox Snake.  The NRC Staff’s evaluation of the potential 

impacts on the Eastern Fox Snake recognizes the potential for the mitigation 

measures, which were reviewed and approved by the MDNR, to significantly 

reduce impacts on that species, thereby leading to SMALL impacts.  But, the 

NRC Staff nevertheless acknowledge the possibility of MODERATE impacts to 

the Eastern Fox Snake if the mitigation measures are not implemented as 

described in DTE’s plan.  

 

                                                 
3  The FEIS is Exh. NRC E1A. 

4  FEIS at 4-47 (Exh. NRC E1A). 
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Q19. Do you agree with the NRC Staff’s conclusions in the FEIS? 

A19. (PS, RW) Yes.  However, as discussed further below, DTE will implement its 

plan to mitigate potential impacts to Eastern Fox Snakes during site clearing, 

preconstruction, and construction.  In addition to the wetland mitigation required 

by MDEQ, mitigation also will be required as a condition of any take permit 

issued by MDNR.  The Mitigation Plan includes specific elements to minimize 

impacts to snakes and relocate animals out of construction zones.  As a result, the 

impacts on the Eastern Fox Snake from Fermi 3 construction are expected to be 

SMALL.   

 

(DM) I agree also.  Mitigation will be required as a condition of any take permit 

issued by MDNR.  The Mitigation Plan includes elements to minimize impacts to 

snakes and relocate animals out of construction zones.  As a result, the impacts on 

the Eastern Fox Snake from Fermi 3 construction are expected to be SMALL. 

 

(PS, RW, DM) Moreover, overall habitat availability and quality for the Eastern 

Fox Snake will be greater after restoration and enhancement efforts associated 

with the Fermi 3 project than at present.  As a result of the net gain in available 

habitat and improvements in available habitat quality, the Eastern Fox Snake may 

be able to expand its range.   
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ASSESSMENT OF IMPACTS TO EASTERN FOX SNAKES 

A. Description of Eastern Fox Snakes 

Q20. Please describe the Eastern Fox Snake. 

A20. (DM) Eastern Fox Snakes are large (adult length 3-5.5 feet/0.9-1.7 m), boldly 

patterned snakes with large dark brown or black blotches down the middle of the 

back and smaller, alternating blotches along the sides of a yellowish to light 

brown body.  The underside is yellowish checkered with dark squarish spots.  The 

head can be yellow, light brown to reddish brown, and is generally unmarked 

except for a dark band between the eyes on the top of the head and a few dark 

bands extending from the eye to the mouth.  Juvenile Eastern Fox Snakes are 

paler in color than adults and have gray or brown blotches bordered in black on 

the back and more distinctive head markings.  Eastern Fox Snakes are constrictors 

that feed primarily on small mammals, particularly meadow voles and deer mice.  

They also will eat bird eggs and nestlings, earthworms, insects and frogs. 

 

Q21. Why are they called “fox” snakes? 

A21. (DM) If surprised or startled, adult individuals may spray a musky-smelling, anal 

secretion that supposedly smells like a fox.  A startled Eastern Fox Snake also 

may vibrate its tail rapidly, which may give the appearance and, if located in dry 

leaves or other ground litter, the sound of a rattlesnake.  For this reason, the 

Eastern Fox Snake is sometimes mistaken for a rattlesnake. 
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Q22. What is the Eastern Fox Snake’s geographic range? 

A22. (DM) Eastern Fox Snakes historically occurred along the shores of Lake Huron 

and Lake Erie, from the Georgian and Saginaw Bays to north central Ohio and 

eastward along the northern shore of Lake Erie to Long Point.  Eastern Fox 

Snakes have been documented along the shoreline of lakes Erie, St. Clair, and 

Huron, as well as along the Raisin, Detroit, Clinton, and Shiawassee rivers and 

their tributaries.  Today the Eastern Fox Snake can be found from Saginaw Bay 

along the shore of Lake Huron south to the western edge of Lake Erie in 

Michigan, Ohio, and Ontario.   

 

Q23. What is the Eastern Fox Snake habitat? 

A23. (DM) The Eastern Fox Snake inhabits emergent wetlands along lake shorelines 

and associated large rivers and impoundments.  They prefer habitats with 

herbaceous vegetation such as cattails.  Although primarily an open wetland 

species, Eastern Fox Snakes also occupy drier habitats such as vegetated dunes 

and beaches, old fields, and open woodlands.  They also are able to utilize 

disturbed areas such as farm fields, pastures, woodlots, vacant urban lots, rock 

riprap, ditches, dikes, and residential properties.  Eastern Fox Snakes are usually 

found near water, and are capable of swimming long distances through open 

offshore waters and between islands.  This species deposits its eggs under soil, 

woody debris, sawdust piles, decaying vegetation and mammal burrows, and 

hibernates in abandoned mammal burrows, muskrat lodges, or other suitable 



 

11 

shelters.  Undeveloped areas on the Fermi site are assumed to be suitable Eastern 

Fox Snake habitat. 

 

Q24. Can you describe the status of the Eastern Fox Snake population at the 
Fermi site? 

A24. (DM) Although much of the Eastern Fox Snake’s natural habitat across the region 

has been ditched and drained for agriculture, residential, and industrial 

development, the Eastern Fox Snake is presumed to be somewhat common locally 

(i.e., at the Fermi site), based on employee encounters with Eastern Fox Snakes in 

multiple locations on the Fermi site throughout the snakes’ active season.  This is 

likely due primarily to the availability of considerable habitat at the Fermi site and 

the restrictions on public access to the site. 

 

Q25. What is the status of the Eastern Fox Snake under State and federal law? 

A25. (RW, DM) The Eastern Fox Snake is a “threatened” species in Michigan with 

four known populations believed to be remaining in Southeastern Michigan.  Two 

of these populations occur in Monroe County along the shores of Lake Erie, 

including the Fermi site.  The Eastern Fox Snake is not listed as threatened or 

endangered, nor is it a candidate species, under the federal Endangered Species 

Act (“ESA”). 
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B. Activities with Potential to Impact Eastern Fox Snakes 

Q26. What activities at the Fermi site are expected to impact Eastern Fox Snakes 
or their habitat? 

A26. (PS, RW, DM) The primary work that is expected to affect Eastern Fox Snake 

habitat falls into the category of site preparation activities, such as cut and fill 

earthwork, in undeveloped areas of the site.  Portions of habitats used by the 

species, such as emergent marsh, would be filled for Fermi 3 construction.  Some 

individuals could be accidentally harmed if they did not withdraw (or were not 

captured and relocated) from active construction areas.  All of the site preparation 

activities are expected to occur in the first two years of construction.  Once the 

site preparation work is complete, the main threat to the Eastern Fox Snake will 

be from site vehicles, comparable to an operational industrial site. 

 

C. Mitigation of Impacts to Eastern Fox Snakes 

1. Mitigation Plan 

Q27. What steps will DTE take to reduce the potential impact on Eastern Fox 
Snakes? 

A27. (PS, RW, DM) To reduce potential impacts to the Eastern Fox Snake, DTE 

developed a Fermi 3 Construction: Habitat and Species Conservation Plan: 

Eastern Fox Snake (Elaphe gloydi) (“Mitigation Plan”) (Exh. DTE000006).5  The 

plan describes concrete and specific measures to enhance employee awareness of 

Eastern Fox Snakes and reduce impacts to the Eastern Fox Snakes and their 

habitat from Fermi 3 site preparation and construction activities.  The plan 

                                                 
5  Note that the genus for the Easter Fox snake has subsequently changed from Elaphe to 

Pantherophis. 
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includes training, pre-job briefs, pre-construction surveys, placement of barrier 

fences, signage, mitigation during construction, and species monitoring.  

Mitigation-related activities are summarized in Appendix D, Table 1, Eastern Fox 

Snake Construction Monitoring Plan Methods and Representative Timeline.  

 

Q28. What training will DTE give to employees and workers at the Fermi site? 

A28. (PS, RW, DM) Appendix B of the Mitigation Plan contains typical training 

materials for site employees.  Training materials will be included in general 

employee training, which is required for the site workforce.  General training 

would include information on identifying Eastern Fox Snakes and on active 

periods and preferred habitat, and would also train employees on what to do in the 

event of an Eastern Fox Snake sighting.   

 

(PS, RW) There will also be task-specific training.  For example, a worker 

assigned to a job that has the potential to impact Eastern Fox Snakes (e.g., site 

clearing activities) needs more detail on Eastern Fox Snake habitat and activities 

than an office worker. 

 

Q29. How will DTE ensure that task-specific training materials are integrated into 
site processes? 

A29. (PS, RW) Work control processes establish detailed work plans for site work in 

advance of actual site clearing or construction activities.  Work control processes 

include scheduling, detailed work instructions, tool and equipment requirements, 

technical reference materials, organizational and work group roles and 
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responsibilities, checklists, and other tools.  For work that has the potential to 

impact Eastern Fox Snakes or their habitat (e.g., site clearing and grading), work 

control documents will include discussion of employees’ responsibilities 

regarding protection of Eastern Fox Snakes and their habitat.   

 

(PS, RW) Standard work control practices also include pre-job briefs.  The briefs 

are structured to address important aspects of the jobs (e.g., what could go wrong, 

how to avoid negative outcomes).  For work that has the potential to impact 

Eastern Fox Snakes or their habitat, pre-job briefs will include discussion of each 

employee’s responsibilities regarding Eastern Fox Snakes and their habitat. 

 

Q30. Please give an overview of the steps that DTE will take prior to beginning site 
preparation activities. 

A30. (RW, DM) One week and again one day prior to clearing any undeveloped areas, 

a team, led by a biologist familiar with Eastern Fox Snakes and their habitat, will 

perform a walkthrough.  During this walkthrough, any Eastern Fox Snakes that 

are observed will be captured (pursuant to a take permit) and relocated to an 

undeveloped location on site that will not be impacted by Fermi 3 construction 

activities.  The lead biologist will ensure that the Eastern Fox Snakes are not 

harmed while being captured, transported or released.  Potential hiding places for 

the Eastern Fox Snakes will be uncovered and searched.  DTE will also place 

barrier fence around protected areas to prevent relocated snakes from exiting safe 

zones and also around construction zones to prevent snakes from entering 

construction areas.   
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Q31. What methods will DTE use to collect Eastern Fox Snakes prior to and 
during site clearing activities? 

A31. (RW, DM) The Mitigation Plan relies on proven techniques and technology to 

maximize detection and collection of Eastern Fox Snakes in impacted areas and 

ensure their survival after relocation to unimpacted areas.  The targeted collection 

and relocations of Eastern Fox Snakes includes visual encounter surveys, cover 

object surveys,6 barrier fence surveys,7 mark-recapture,8 and radio telemetry.9  

Under the Mitigation Plan, DTE will remove Eastern Fox Snakes during 

preconstruction and construction up to a 90% targeted collection goal, with 

continuing opportunistic collection.  Initial collection efforts will focus on 

construction impact areas and adjacent areas.  Collection will be conducted on a 

daily basis prior to clearing and grubbing.  Collection techniques will include 

hand collection via visual encounter and use of barrier fence, drift fence, and 

artificial cover objects.   

 

                                                 
6  Cover object surveys involve placing a material (e.g., plywood, corrugated metal, or geo-

textiles) within targeted habitats to locate animals such as snakes. The cover is checked 
periodically to locate herpetofauna basking on top of, or taking shelter beneath it.  

7  Barrier fence surveys employ a barrier, such as a silt fence, to divert moving animals into 
funnel traps or prevent animals from exiting a particular area. 

8  Mark-recapture describes the process of marking an individual snake with a unique 
identifier before releasing it unharmed back into the environment.  Mark-recapture can be 
used to estimate population size. 

9  Radio telemetry involves implanting captured snakes with radio transmitters (conducted 
by qualified snake specialists) before releasing them to protected areas.  Individual 
snakes can then be observed, and relevant data recorded, throughout the year. 
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Q32. What will DTE do with the collected Eastern Fox Snakes? 

A32. (RW, DM) Collected Eastern Fox Snakes will be relocated to an on-site “safe 

zone” or, once it is complete, to the off-site wetland mitigation site.  Temporary 

snake barrier fences around the “safe zone” and mitigation site will prevent 

collected Eastern Fox Snakes from moving into active construction areas and will 

help Eastern Fox Snakes acclimate to the mitigation site.  These efforts will 

significantly reduce potential impacts to the Eastern Fox Snake.  Any collected 

Eastern Fox Snakes that are injured will be taken to a qualified reptile veterinarian 

for treatment and maintained offsite until healed and deemed suitable for release. 

 

Q33. Does DTE plan to limit the timing of site clearing activities to reduce impacts 
to the Eastern Fox Snake? 

A33. (RW, DM) Yes.  Land clearing activities will be scheduled outside of the Eastern 

Fox Snake’s hibernation periods so that the Eastern Fox Snakes are active (and 

therefore easier to locate and safely remove from the area) or as otherwise 

required by Federal and State permits or approvals.  Prior to beginning daily work 

on a developed or already disturbed area, designated trained employees will walk 

down the site and observe for Eastern Fox Snakes.  Construction workers will 

continue to observe for Eastern Fox Snakes as clearing progresses.  If 

construction workers observe an Eastern Fox Snake during work activities, they 

will stop work until the Eastern Fox Snake clears the area or until designated 

personnel can clear it from the area. 
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Q34. What steps will DTE take to reduce impacts from construction vehicles? 

A34. (RW, DM) Eastern Fox Snakes are a mobile species.  There is therefore the 

potential for Eastern Fox Snakes to be injured by construction-related vehicles.  

Roadways used for construction will be walked down on a daily basis when the 

Eastern Fox Snakes are most likely to be present on or along roadways (i.e., 

during their active season, which is generally from mid-April to mid-October).  

Any Eastern Fox Snakes located in these areas will be removed by a designated 

trained DTE employee who will then relocate the Eastern Fox Snakes to 

undeveloped areas of the site that are not impacted by Fermi 3 construction.  

Collection and translocation of Eastern Fox Snakes from construction areas and 

use of barrier fencing, which prevents individual snakes from gaining access to 

certain areas, will provide a substantial degree of protection for Eastern Fox 

Snakes that attempt to migrate toward active roadways.   

 

(RW, DM) Vehicle drivers will be required to stop their vehicles in order to 

prevent Eastern Fox Snakes from being struck.  To further create awareness about 

the danger posed to Eastern Fox Snakes from vehicles, road signs indicating that 

Eastern Fox Snakes are present and must be yielded to will be installed along 

construction related roadways.  And, construction related vehicles will be held to 

a speed limit of 15 mph while within the construction area.  This low rate of speed 

will usually allow for Eastern Fox Snakes to be identified on or along roadways 

by vehicle drivers with sufficient time for drivers to stop or otherwise avoid a 

snake.   
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Q35. How will DTE monitor success of the Mitigation Plan during site 
preparation? 

A35. (RW, DM) All captured Eastern Fox Snakes will be marked with a Passive 

Integrated Transponder (“PIT”) tag for future identification and detection.  Some 

will also be fitted with radio transmitters.  This will allow DTE to monitor Eastern 

Fox Snakes during and after site preparation activities.  After the site preparation 

construction phase is complete, monitoring will be conducted to assess the 

Eastern Fox Snakes’ movement, habitat use (including created hibernacula), and 

population health.  Monitoring will be conducted at on-site locations, at places 

where relocated Eastern Fox Snakes are released, and at the off-site mitigation 

area.  Monitoring also will be conducted in all areas restored, enhanced, or created 

as part of the Fermi 3 construction.  Monitoring will include use of visual 

encounter surveys, cover objects, mark-recapture (including PIT tag and radio 

telemetry), and barrier fence surveys.  Eastern Fox Snakes that wander back near 

construction zones will be relocated to safe areas.  Monitoring will occur 3-5 days 

per week when Eastern Fox Snakes are active and monthly during winter 

inactivity.  Monitoring will be conducted during the entire site preparation 

construction phase. 

 

Q36. Will DTE conduct additional monitoring after site preparation work is 
complete? 

A36. (RW, DM) Yes.  Sampling will be conducted once site preparation work is 

complete and for a minimum of five years after completion of the site preparation 

construction phase.  Sampling protocols will target and address key biological, 

ecological, and natural history requirements of Eastern Fox Snakes.  Sampling 
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will be conducted year round to evaluate the efficacy and use of Eastern Fox 

Snake hibernacula.   

 

Q37. How will the results of the monitoring be measured and reported? 

A37. (RW, DM) The Mitigation Plan requires DTE to produce an annual monitoring 

report during site preparation and for a minimum of five years after site 

preparation is complete.  The monitoring report would be sent to MDNR.  Metrics 

of success will be gauged through the accomplishment of Measures of Habitat 

Restoration, Enhancement, and Mitigation Success found in Appendix C of the 

Mitigation Plan.  If problems or deficiencies in the mitigation or restoration plans 

are identified, corrective actions will be taken.   

2. Reduced Wetland Impacts 

Q38. Did DTE take other actions to reduce impacts to the Eastern Fox Snake 
beyond the Mitigation Plan? 

A38. (PS, RW) Yes.  Subsequent to its initial application, DTE re-evaluated the 

proposed site layout and, based on that review, made changes to its application.  

Specifically, DTE revised the site layout to reduce wetland impacts.10  Wetlands 

at the Fermi site are presumed to be habitat for the Eastern Fox Snake.  Reducing 

wetland impacts therefore reduces potential Eastern Fox Snake impacts. 

 

                                                 
10  See NRC3-09-0017, Attachment 2, at Figure 2.1-4 (responding to RAI GE3.1-1) 

(ADAMS Accession No. ML093650120) (Exh. DTE000007).   



 

20 

Q39. What changes did DTE make to the site layout? 

A39. (PS, RW, DM) The revised site layout reduced wetland impacts by approximately 

127 acres.11  As described in Appendix C of DTE’s Mitigation Plan (Exh. 

DTE000006), the impacts to approximately 20 acres (~50 percent) of the 

remaining impacted wetland acreage will be temporary.  The temporarily-

impacted wetlands will be restored after construction to provide habitat to support 

Eastern Fox Snake.  Restoration will address foraging grounds, basking sites, 

shelter, snags, hibernacula, and nesting sites. 

 

The changes to the site layout also reduced impacts to undeveloped areas 

generally, including both wetland areas and non-wetland areas.12  And, of those 

undeveloped areas that would be impacted by construction (including both 

wetland and non-wetland areas), approximately 147 acres of impacts will be 

temporary in nature.  Those areas will be restored to a condition of equivalent or 

better ecological value once construction is complete.13   

 

                                                 
11  See NRC3-11-0026, Attachment 1, at Environmental Report mark-up Section 4.3.1.2.2 

(page 4-48 to 4-49) (reducing wetland and open water impacts from approximately 167 
acres to approximately 40 acres) (Exh. DTE000008). 

12  All undeveloped areas are assumed to be suitable Eastern Fox Snake habitat.  NRC3-11-
0026, Attachment 1, at Environmental Report mark-up Section 4.3.1.2.2 at 4-49) (Exh. 
DTE000008).   

13  Wetland enhancement efforts include removal of certain invasive plant species in 
targeted areas to improve habitat viability for snakes and other wildlife.  Enhancement 
may also include the use of wildlife culverts and permanent barrier fences in selected 
areas of high Eastern Fox Snake activity.   
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Q40. Would DTE create additional Eastern Fox Snake habitat? 

A40. (PS, RW, DM) Yes.  DTE will also create new Eastern Fox Snake habitat as part 

of its wetlands mitigation efforts.  Specifically, DTE will restore wetlands and 

enhance existing wetlands in the coastal zone of Western Lake Erie.14  Habitat 

restoration will include multiple community types used by Eastern Fox Snakes 

such as Great Lakes Coastal Marsh, Southern Hardwood Swamp, and Inundated 

shrub swamp.   

 

In addition, upland habitat restoration and enhancement is proposed.  Habitat 

restoration design will include Eastern Fox Snake habitat needs and species 

natural history.  Habitat features will include foraging grounds, basking sites, 

shelter, snags, hibernacula, and nesting sites.  The restoration will also benefit 

other species in the area.   

 

Q41. What will be the impact of these efforts on the habitat for the Eastern Fox 
Snake as a species? 

A41. (DM) Overall habitat availability, quality, and connectivity for the Eastern Fox 

Snake will be greater after restoration and enhancement efforts than at present.  

As a result of the net gain in available habitat and improvements in available 

habitat, the Eastern Fox Snake will have an opportunity to expand its range and 

potentially increase overall population size. 

 
                                                 
14  See “Fermi 3 Aquatic Resource Mitigation Strategy and Final Design – July 2012,” 

submitted to the Michigan Department of Environmental Quality on August 3, 2012 
(ADAMS Accession No. ML122580003) (Exh. DTE000009).    
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Q42. Did the State of Michigan find the revised site layout and wetland mitigation 
acceptable? 

A42. (PS, RW) Yes.  MDEQ accepted the revised site layout during its review of 

DTE’s wetland permit application.  DTE received its initial MDEQ wetland 

permit on January 24, 2012.  A revised permit was issued on October 22, 2012.15   

 

D. MDNR Reviews 

1. Program Overview 

Q43. What agency has responsibility for reviewing projects for impacts on State-
protected species? 

A43. (RW, DM) The MDNR has responsibility for threatened species in Michigan, 

including the Eastern Fox Snake. 

 

Q44. Can you describe the Michigan laws and permit requirements applicable to 
the Eastern Fox Snake? 

A44. (RW, DM) The Michigan Natural Resources and Environmental Protection Act 

(Public Act 451 of 1994) protects all species listed as threatened and endangered 

in Michigan, including the Eastern Fox Snake.16  Michigan Compiled Laws 

(“MCL”) Part 365 makes it unlawful to “take” a State-threatened species, such as 

the Eastern Fox Snake, without a permit from the MDNR.  “Take” means, “in 

reference to fish and wildlife, to harass, harm, pursue, hunt, shoot, wound, kill, 

                                                 
15  See MDEQ Wetland Permit No. 10-58-011-P, dated October 22, 2012 (Exh. 

DTE000010). 

16  Michigan Administrative Code (“MAC”) 299.1025 (listing the Eastern Fox Snake as a 
threatened species) (Exh. DTE000011). 
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trap, capture, collect, or attempt to engage in any such conduct.”17  Applications 

for take permits must be filed with the MDNR and, specifically, with the MDNR 

officials that reviewed, and concurred with, DTE’s Mitigation Plan.18   

 

Q45. Will DTE need a take permit for the Eastern Fox Snake? 

A45. (RW, DM) Yes.  If the project proceeds, DTE must obtain a permit from MDNR 

that will require mitigation of impacts to the Eastern Fox Snake.  Because 

construction of Fermi 3 has the potential to impact Eastern Fox Snakes, DTE must 

apply for a “take” permit.19  As part of any permit, MDNR necessarily will 

require mitigation to minimize impacts to the Eastern Fox Snake, as mandated by 

Michigan law.  This has been confirmed in discussions with MDNR regarding the 

Eastern Fox Snake.  

 

2. Reviews of Fermi 3 Project 

Q46. What was MDNR’s initial view of the Fermi 3 project? 

A46. (RW) Lori Sargent, who is an Endangered Species Specialist, Wildlife Division, 

for MDNR, conducted the review of DTE’s original proposal.  Ms. Sargent wrote 

that “going forward with construction would not only kill snakes but destroy the 

                                                 
17  MCL 324.36501(f) (Exh. DTE000012). 

18  See “Requesting Permits” (available at http://www.michigan.gov/dnr/0,4570,7-153-
10370_12141_12168-30522--,00.html).   

19  This duty is reinforced in the MDEQ wetland permit dated October 22, 2012.  See 
MDEQ Wetland Permit No. 10-58-011-P (Exh. DTE000010).  The permit notes the 
presence of Eastern Fox Snakes at the site and reiterates the need for DTE to obtain an 
MDNR permit prior to commencing construction activities.  Id. at 4. 
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habitat in which they live and possibly exterminate the species from the area.”20  

MDNR also sought a plan for protecting the Eastern Fox Snake.  

 

Q47. Did DTE respond to MDNR’s concerns? 

A47. (PS, RW, DM) Yes.  As discussed above, DTE prepared a Mitigation Plan to 

reduce impacts to the Eastern Fox Snake during construction.  DTE also revised 

the site layout to reduce impacts to wetlands.   

 
Q48. Has MDNR reviewed DTE’s Mitigation Plan for Fermi 3? 

A48. (RW, DM) Yes.  The Mitigation Plan was submitted to MDNR for their review 

and comment.  MDNR’s review encompassed the entirety of the Mitigation Plan, 

including direct and indirect impacts of construction, the training program, and 

monitoring activities.  MDNR also reviewed the habitat restoration and 

enhancement program described in the Mitigation Plan and assessed the adequacy 

of the Mitigation Plan for protecting Eastern Fox Snakes from vehicles.   

 

Q49. What did MDNR conclude? 

A49. (RW, DM) In a letter to DTE, dated April 6, 2012, Ms. Sargent provided the 

results of MDNR’s review of the Mitigation Plan.21  MDNR concluded that the 

information provided by DTE adequately addressed MDNR’s concerns for 

potential threatened and endangered species at the site, including the Eastern Fox 
                                                 
20  Letter from L. Sargent, Endangered Species Specialist, MDNR, to G Hatchett, NRC, 

dated February 9, 2009 (ADAMS Accession No. ML090401014) (Exh. DTE000013). 

21  Letter from L. Sargent, Endangered Species Specialist, MDNR, to R Westmoreland, 
DTE, dated April 6, 2012 (“MDNR Letter”) (Exh. DTE000014). 
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Snake.  MDNR further concluded that the proposed project would have 

“minimal” impacts on Eastern Fox Snakes if it proceeded according to the 

Mitigation Plan developed by DTE.   

 

Q50. Do you agree with MDNR? 

A50. (DM) Yes.  The Mitigation Plan, which identifies concrete measures to be 

implemented by DTE, reflects a significant investment and commitment to the 

protection and enhancement of the Eastern Fox Snake population in Michigan.  

The Mitigation Plan is comprehensive and will effectively minimize impacts to 

the Eastern Fox Snake.  And, in the longer term, the Mitigation Plan, in 

conjunction with the wetlands mitigation activities, will actually expand available 

Eastern Fox Snake habitat.  The Mitigation Plan also includes specific elements 

(e.g., tracking and monitoring) that will be of significant scientific value to future 

mitigation efforts in Michigan.  These benefits are not limited to the Eastern Fox 

Snake, but would also extend to other reptiles.   

 

(RW, PS) Yes.  The Mitigation Plan requires implementation of a set of concrete 

and specific measures that will reduce potential impacts to Eastern Fox Snakes 

during site clearing, preconstruction, and construction.  DTE is committed to 

implementation of the comprehensive Mitigation Plan as part of the Fermi 3 

project. 
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3. Enforcement Authority 

Q51. How will MDNR ensure that DTE implements the Mitigation Plan? 

A51. (PS, RW, DM) Michigan law prohibits any “take” of State-listed species, such as 

the Eastern Fox Snake.  Michigan law also imposes permit requirements and 

provides enforcement authority.   

 

Q52. Do MDNR or others have authority to enforce the prohibition on “take”? 

A52. (RW, DM) Yes.  Mechanisms are also available to enforce the prohibition on 

“take” and MDNR permitting requirements.  MCL 324.36506 directs law 

enforcement officers, including police officers, sheriff’s deputies, and 

conservation officers, to enforce Part 365 and the related rules.   

 

Q53. In your experience, does MDNR enforce the prohibition on take? 

A53. (DM) Yes.  Most often, enforcement involves conservation officers, who spend 

substantial amounts of time “in the field.”  MDNR may be directly involved in 

enforcement when a project is suspected of having impacts on protected species, 

but no “take” permit has been applied for or obtained.  In such cases, the project 

may be halted while MDNR conducts an inquiry or the project proponent takes 

steps to obtain the necessary approvals.  For large-scale projects, such as Fermi 3, 

that require numerous permits and approvals from the State or federal 

government, the need for MDNR to pursue enforcement action is rare.  This is 

because, as with Fermi 3, the potential impacts are addressed in conjunction with 

other permits or approvals. 

 



 

27 

Q54. In your professional opinion, was it reasonable for the NRC to presume that 
DTE will implement the Mitigation Plan? 

A54. (DM) Yes.  First, the NRC Staff’s assumptions regarding future actions of MDNR 

are based on undisputed statutory obligations and permitting requirements.  

MDNR has a non-discretionary duty under Michigan law to prohibit “take” of an 

Eastern Fox Snake without a permit.  Indeed, the wetland permit issued to DTE 

specifically notes the presence of Eastern Fox Snakes and the need to obtain a 

permit prior to commencing construction.22  Second, there is no basis for 

presuming that MDNR will refuse to meet its obligations or that DTE will violate 

State law.  To the contrary, DTE has engaged in extensive discussions with 

MDNR and has revised the Mitigation Plan to address MDNR comments and 

concerns.  Lastly, MDNR has authority to require compliance with “take” 

prohibitions in the unlikely event that DTE fails to comply with Michigan law. 

 

Q55. Does DTE intend to implement the Mitigation Plan for Eastern Fox Snakes? 

A55. (PS, RW) Yes.  DTE has committed to implement the Mitigation Plan as part of 

Fermi 3 construction activities.  And, Michigan law is unambiguous regarding the 

need for a State permit and mitigation of impacts to the Eastern Fox Snake in 

conjunction with the Fermi 3 project.  This has been confirmed in discussions 

with MDNR. 

 

                                                 
22  MDEQ Wetland Permit No. 10-58-011-P at 4 (Exh. DTE000010).   
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CONCLUSIONS 

Q56. What are your overall conclusions regarding the effect of Fermi 3 
construction on the Eastern Fox Snake? 

A56. (DM) Based on my professional experience, including direct experience with 

Eastern Fox Snakes and other reptiles, I concur with the NRC Staff’s assessment 

of the likely impacts to the Eastern Fox Snake from Fermi 3 construction.  

Specifically, I agree that impacts to the Eastern Fox Snake are expected to be 

SMALL based on implementation of the Mitigation Plan.  I also agree that 

impacts could be MODERATE if there were no mitigation.  However, based on 

the known presence of Eastern Fox Snakes at the Fermi site, DTE’s demonstrated 

commitment to implement the Mitigation Plan, existing Michigan laws on 

protected species, MDNR’s involvement to date, and the availability of 

enforcement mechanisms, I am confident that DTE will implement the Mitigation 

Plan, thereby reducing impacts to the Eastern Fox Snake.  Further, in light of the 

restoration and enhancement efforts included in the Fermi 3 project, overall 

habitat availability and quality for the Eastern Fox Snake will be greater than at 

present.  As a result of the net gain in available habitat and improvements in 

available habitat, the Eastern Fox Snake will have an opportunity to expand its 

range.  And, the Mitigation Plan will also enhance scientific knowledge (e.g., 

conservation and wildlife management) that will improve future mitigation efforts 

(unrelated to Fermi 3). 

 

(RW) Based on my professional judgment, I concur with the NRC Staff’s 

assessment of the likely impacts to the Eastern Fox Snake from Fermi 3 
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construction.  Specifically, I agree that impacts to the Eastern Fox Snake are 

expected to be SMALL based on implementation of the Mitigation Plan.  I also 

agree that impacts could be MODERATE if there were no mitigation.  However, 

based on my interactions with MDNR and DTE’s commitments, DTE will be 

required to (and, in fact, intends to) implement the Mitigation Plan during Fermi 3 

construction activities, thereby reducing impacts to the Eastern Fox Snake. 

 

Q57. Does this conclude your testimony? 

A57. (PS, RW, DM) Yes.   
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