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June 6, 1995

GENERAL ATOMICS' MOTION FOR SUMMARY DISPOSITION,
TO STRIKE LANGUAGE FROM THE OCTOBER 15, 1993 ORDER,

AND TO LIMIT ISSUES IN THE PROCEEDING

Pursuant to Nuclear Regulatory Commission Rule of Practice 10

C.F.R. § 2.749, General Atomics respectfully moves the Atomic Safety

and Licensing Board (the "Board") for an order granting summary

disposition in its favor on all issues and claims in the NRC Staff's

October 15, 1993 Order which relate to any purported reliance by the

Nuclear Regulatory Commission, or any Commissioner, representative,

agent, employee, or attorney of the Commission, on any statements or

representations made by Mr. J. Neal Blue, the Chairman of General

Atomics.

General Atomics further renews the motion which it made orally

at the conclusion of the May 31, 1995 hearing (Hearing on Order to

Show Cause), for an order striking from the NRC Staff's October 15,

1993 Order, all statements contained in the Order which relate

directly or indirectly to any statements or representations made

either orally or in writing by Mr. J. Neal Blue, including the

language which is highlighted in the copy of the Order which is

attached hereto as Annex A.

General Atomics further moves for an order limiting the NRC
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Staff's theories of liability to the first two of the three theories

which counsel for the Staff specified at the May 31, 1995 hearing so

that (1) the Board will know what the triable issues of the case are,

(2) General Atomics will know what it must be prepared to defend

against, and (3) discovery can be limited accordingly.

AS GROUNDS for this motion, General Atomics submits the

following:

There are no material facts in dispute with respect to the NRC

Staff's admission to the Board that the Staff does not intend to

attempt to prove a case against General Atomics on the basis of "some

type of common [sic] quasi-contractual, promissory estoppel,

contract, detrimental reliance type theory."1 1 At the January 19, 1994

Prehearing Conference, counsel for the NRC Staff (Mr. Hom) stated

that: "The Staff at this time is not relying upon a contract or

quasi-contract theory stemming from purported reliance by the

Commission on statements of General Atomics.'" 2 Staff counsel further

stated that ". . . I am not sure what broader legal theory that we

may have -- if I did propose that there was a broader legal theory

underlying this case, I may have misspoken . . . . I would agree

that to the extent that there is conceivably a quasi-contractual

reliance theory, I will say again that that is not one that the Staff

at this time intends to pursue, but I am not sure what need be done

with the order, the order . . . clearly put General Atomics on notice

that we were concerned with the day-to-day control of GA as we have

1 Hearing, May 31, 1995, Transcript, pp. 251-252.

2 Prehearing Conference, January 19, 1994, Transcript, pp.

106-107.
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alleged over the licensee, and that that principally is the angle

that we were taking." 3

In response, counsel for General Atomics (Mr. Duncan) stated:

. . . at some point we would certainly want to see the scope of the

order narrowed so that we know what we are dealing with here, because

it appears to be much broader than was represented by the Staff this

morning . . . . The order is replete with comments and allegations

about purported reliance upon comments, upon letters. ........ If

that is irrelevant to what is the nature of the order, then it seems

to me that should be withdrawn from the order .... ,,4

During the May 15, 1995 Teleconference, counsel for the NRC

Staff (Mr. Hom) confirmed the accuracy of his earlier statement

regarding the theory of liability upon which the NRC Staff is

relying. 5 During the May 31, 1995 hearing, counsel for the NRC Staff

(Mr. Hom) once again emphasized that "one legal theory that the Staff

is not basing this case on is some type of common [sic] quasi-

contractual, promissory estoppel, contract, detrimental reliance type

theory.,,6

It is undisputed that General Atomics has not been charged with

making false statements to the Commission or with any other form of

misconduct or wrongdoing. At the January 27, 1995 hearing, the

following questions were asked by Judge Kline and answered by Staff

3 Prehearing Conference, January 19, 1994, Transcript, p. 109.

4 Id., at pp. 108-109.

5 Teleconference, May 15, 1995, Transcript, pp. 240-241.

6 Hearing, May 31, 1995, Transcript, pp. 251-252.
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counsel (Ms. Uttal):

ADMINISTRATIVE JUDGE KLINE: At the moment, as the record

stands before us though, the question of wrongdoing is not even

hinted at in our record at present, is it?

MS. UTTAL: No.

ADMINISTRATIVE JUDGE KLINE: And in fact, the order that

the Staff issued to the General Atomics was not premised on any

allegation of wrongdoing, isn't that correct?

MS. UTTAL: That's correct. 7

The Staff's position on the absence of any allegation of wrongdoing

was also reaffirmed at the May 31, 1995 Hearing. 8

Despite its unequivocal admissions (1) that it does not contend

and will not seek to prove that General Atomics has made false

statements to the Commission or engaged in any other form of wrongful

conduct; and (2) that it does not contend and will not seek to prove

that General Atomics is somehow liable for the

decommissioning/remediation costs of the Sequoyah Fuels facility as

a result of any statements made by Mr. Blue and relied upon by the

Commission, the NRC Staff nevertheless opposes the removal from the

October 15, 1993 Order of any of the many allegations relating to

statements purportedly made by Blue and relied upon by the

Commission. In attempting to explain this indefensible position at

the May 31 hearing, counsel for the Staff (Mr. Hom) could only offer

the lame argument that the Blue statements are material facts because

7 Hearing, January 27, 1995, Transcript, p. 200.

8 Hearing, May 31, 1995, Transcript, p. 252.
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they constitute "a piece of evidence to indicate some degree of

control that GA exercised . . . over the subsidiary SFC". 9

There are several compelling reasons why the labored argument

advanced by the Staff must be rejected and the highlighted language

stricken from the October 15, 1993 Order. First, it adds nothing to

the case and is very prejudicial to General Atomics. It has long

been accepted that decisions arising under the Federal Rules of Civil

Procedure may serve as guides to licensing boards in applying the

Commission's Rules of Practice. 10 The Federal Rules have long given

federal courts considerable discretion to order stricken from any

pleading, "any redundant, immaterial, impertinent, or scandalous

matter." 11 The four terms of Rule 12(f) are not mutually exclusive,

and they overlap to a certain extent, but the Rule nonetheless gives

a court power to strike any matter not having much value in

9 Hearing, May 31, 1995, Transcript, p. 260.

10 See, e.g., Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-374, 5 NRC 417,
421 (1977) (additional views of Mr. Farrar, joined by the entire
Board); Dairyland Power Cooperative (La Crosse Boiling Water
Reactor), LBP-82-58, 16 NRC 512, 519 (1982). One licensing board
explained the rationale of this practice as follows:

While the Commission may have chosen to adopt
only some of the federal rules of practice to
apply to all cases, we need not infer that the
Commission intended to preclude a licensing
board from following the guidance of the
federal rules and decisions in a specific case
where there is no parallel NRC rule and where
that guidance results in a fair determination
of an issue.

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-83-17, 17 NRC 490, 497 (1983) (emphasis in original).

1 Federal Rule of Civil Procedure 12(f).
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developing the issues of a case. Allegations may thus be stricken if

the material bears no possible relation to the controversy, or may

cause the objecting party prejudice, 12 or if it unnecessarily

reflects upon the moral character of an individual. 1 3 They may also

be stricken if they are superfluous descriptions and not substantive

elements of a cause of action, 14 or if the facts alleged have nothing

to do with the merits of a case, or if they serve no purpose except

to inflame the reader. 15

Another reason why the Staff's argument must be rejected is

because it is clearly wrong as a matter of law. The only two

authorities cited in support of the argument obfuscate, rather than

clarify the issue. They relate to factual circumstances and legal

standards which do not exist, and do not apply here. The

Commission's decisions in both the Virginia Electric & Power Co.

("VEPCO") matter, 16 and the Orem matter17 involved the imposition of

civil penalties pursuant to Sections 186a and 234 of the Atomic

Energy Act 18 upon licensees of the Commission who made "material false

12 Talbot v. Robert Matthews DistributinQ Co., 961 F.2d 654,

664 (7th Cir. 1992).

13 2A J. Moore, Federal Practice § 12.21[l], at p. 12-203 (2d
ed. 1995).

14 Alvarado-Morales v. Digital Equip. Corp., 843 F.2d 613, 618

(ist Cir. 1988).

15 Morse v. Weingarten, 777 F. Supp. 312, 319 (S.D.N.Y. 1991).

16 CLI-76-22, 4 NRC 480 (1976), aff'd 571 F.2d 1289 (4th Cir.

1978).

17 37 NRC 423 (1993).

18 42 U.S.C. §§ 2236(a), 2282.
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statements" to the Commission. The facts in the instant proceeding

could not be more different.

General Atomics has not even been charged with making false

statements to the Commission, much less found guilty of making such

statements. Statements such as those of Mr. Blue, which were not

false, and which did not violate the law, cannot possibly be

"material" to anything in the instant proceeding in the way that the

false statements were material to a clear violation of law in the

VEPCO and Orem matters. Moreover, Section 186a clearly applies only

to licensees of the Commission who have made false statements in

their application for a license or in connection with the

construction or operation of a licensed facility. With respect to

the Sequoyah Fuels Corporation facility which is the subject of this

proceeding, General Atomics is not a licensee of the Commission, nor

did it have anything to do with the construction or operation of that

facility.

The strained concept of "materiality" advanced by the Staff

(i.e., that Mr. Blue's voluntary statements to the Commission could

somehow be material to the Staff's "piercing the veil" theory) is

also contrary to well-established legal principles. It is

fundamental, hornbook law that in connection with pleadings, a

"material fact" is "one which is essential to the case, . . and

without which it could not be supported."'19

While the Federal Rules of Evidence are not directly applicable

to NRC proceedings, NRC adjudicatory boards also often look to those

19 Black's Law Dictionary, 5th ed. (1979), p. 881.
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rules for guidance. 20  The word "material" does not appear in the

Federal Rules of Evidence because the concept of materiality has been

subsumed into the language of Federal Rule of Evidence 401,21 which

defines "relevant evidence" as evidence "having any tendency to make

the existence of any fact that is of consequence to the determination

of the action more probable or less probable than it would be without

the evidence.",22  Whether or not a fact is of consequence is

determined not by the rules of evidence, but by substantive law. 23

If an item of evidence does not tend to prove a fact that is of

consequence to the action, that evidence is irrelevant. 2 4

In those rare situations where courts have rejected the strong

presumption that a parent corporation is not liable for the acts or

obligations of a subsidiary corporation, various factors have been

considered important, e.g., whether separate meetings of the

respective boards of directors were held, whether the parent and

subsidiary were engaged in identical businesses, whether the

subsidiary had business with any company other than the parent, etc.

20 Southern California Edison Co. (San Onofre Nuclear
Generating Station, Units 2 and 3), ALAB-717, 17 NRC 346, 365 n.32
(1983). See Qenerally, Duke Power Co. (William B. McGuire Nuclear
Station, Units 1 and 2), ALAB-669, 15 NRC 453, 475 (1982).

21 United States v. Carricer, 592 F.2d 312 (6th Cir. 1979).

22 Federal Rule of Evidence 401. Many commentators and courts
use the term "material" instead of "consequential" to designate
proof which is directed to a proposition that is part of the
hypothesis governing a case. The federal revisers of the federal
rules of evidence rejected use of the term "material" or
"immaterial" as ambiguous. 1 Weinstein's Evidence § 401[03], at
401-17.

23 Id., at 401-18.

24 Id., at 401-24.
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Voluntary, non-binding, true statements by the Chairman of

General Atomics about the support which General Atomics hoped to be

able to give to Sequoyah Fuels Corporation, however, could not under

any circumstances be material to the factual question of "control."

The statements by Blue contained no directive content for the

instruction of Sequoyah Fuels Corporation. They were not even made

to Sequoyah Fuels. The Blue statements are not essential or even

relevant to the determination of whether General Atomics and Sequoyah

Fuels Corporation are essentially the same company. The statements

could not possibly have any "tendency to make the existence of any

fact that is of consequence to the determination" of the matter

(i.e., "control" of Sequoyah Fuels Corporation by General Atomics)

"more probable" than it would be without the evidence. If the mere

voluntary offer of help by an investor in a corporation could make

the investor liable for all of the obligations of the corporation,

corporate capital would immediately disappear.

At the May 31, 1995 hearing, counsel for the NRC Staff asserted

that the Staff is now pursuing only those theories of liability which

it previously attempted to describe. 25 The third of those theories,

however, clearly depends upon allegations and proof of General

Atomics' purported "voluntary commitment" to the Commission regarding

funding for the decommissioning of the facility owned by Sequoyah

Fuels Corporation. The only alleged factual basis of the purported

"commitment" are the statements of General Atomics' Chairman. For

25 Hearing, May 31, 1995, Transcript, pp. 253-257. The
theories also appear in the NRC Staff's April 13, 1994 Answer in
Opposition to General Atomics' Motion for Summary Disposition or
for an Order of Dismissal, pp. 26-27.
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the reasons set forth above, those statements and all references to

them, must be stricken from the October 15, 1993 Order. Similarly,

any theory of liability which depends upon those statements, must be

rejected.

This Board has a clear duty "to conduct a fair and impartial

hearing according to law.",26  It cannot be consistent with

fundamental fairness to permit the NRC Staff: to make broad

allegations about statements made by the Chairman of General Atomics

and the purported reliance upon those statements by the Commission

(with the implicit suggestion that the statements were false); to

publish those allegations in the Federal Register and elsewhere so

that they can be read by General Atomics' existing and potential

customers (including the federal government), by the financial

institutions upon which it depends for its day to day business, and

by its vendors and employees; to quietly inform the Licensing Board

that it will not attempt to prove any reliance-type theory of

liability and that General Atomics is not charged with any form of

wrongdoing; and yet, to retain the broad allegations in the Order

which it seeks to enforce. If the Rules of Practice permitted such

abuses, there would be no limit to the type of allegations that would

routinely be included in future Staff orders.

If the Staff were to include the Blue statements in a federal

court pleading solely for the stated purpose of attempting to prove

that General Atomics controlled Sequoyah Fuels Corporation, it is

highly likely that a motion for sanctions based upon the

26 10 C.F.R. § 2.718.
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"nonfrivolous argument" standard of Federal Rule of Civil Procedure

11(b)(2) would be granted, or at least seriously considered. In any

event, even if the Blue statements could somehow be rationalized as

having a scintilla of probative value on the issue of "control," that

probative value would be far outweighed by the prejudicial effect of

the allegations on the ability of General Atomics to conduct

business, if the allegations are retained in the October 15, 1993

Order.

This Board also has the duty to maintain order in this

proceeding and the power to regulate the course of the hearing and

the conduct of the participants, and to dispose of procedural

requests. 27 If the Board were to permit the language regarding the

Blue statements to remain in the October 15, 1993 Order, the order of

the proceeding would be significantly and adversely affected.

Discovery would be prolonged as General Atomics sought to learn what

possible relevancy the statements had in relation to the only factual

issue in controversy, the alleged control of Sequoyah Fuels by

General Atomics.

In a federal court action for fraud, a party can seek to have

vague allegations stated with particularity. 28 In any civil action

a party can move for a more definite statement of any claims against

it. 29 If language in a civil complaint does not state a claim upon

which relief can be granted, a party can seek to have the complaint

27 10 C.F.R. § 2.718(e), (f).

28 Federal Rule of Civil Procedure 9(b). See, e.g., Hardy v.

First American Bank, N.A., 774 F.Supp. 1078 (M.D. Tenn. 1991).

29 Federal Rule of Civil Procedure 12(e).
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dismissed or to have judgment on the pleadings entered in its favor

in an effort to save time and expense. 30 An order by the Board in

this proceeding striking the immaterial and irrelevant statements of

Mr. Blue from the Staff's October 15, 1993 Order and sharply focusing

discovery on the "piercing the veil" issue, would accomplish the same

objective.

If for any reason the Licensing Board should deny any of the

motions contained herein, then General Atomics is entitled to full

discovery on the circumstances of Mr. Blue's statements, including

inquiry into the reliance -- or lack of reliance -- on the statements

by each member of the Commission and the NRC Staff. If the Blue

statements are deemed to be relevant to the issue of "control" in any

way, and to any extent, General Atomics cannot be deprived of an

opportunity to demonstrate that the absence of reliance on the

statements is also relevant. The NRC Staff cannot be permitted to

use the statements in an effort to bolster their case while

simultaneously seeking to deprive General Atomics of its ability to

obtain related information which might be used to bolster its case.

CONCLUSION

FOR THE FOREGOING REASONS, General Atomics respectfully requests

that the Board enter an order which:

1. grants summary disposition in favor of General Atomics on

all issues and claims in the NRC Staff's October 15, 1993

Order which relate to any purported reliance by the

30 Federal Rule of Civil Procedure 12(b), (c).
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Commission, or any Commissioner, representative, agent,

employee, or attorney of the Commission, on any statements

made by the Chairman of General Atomics;

2. strikes from the October 15, 1993 Order, all language which

is highlighted in the copy of the Order which is attached

hereto as Annex A; and

3. limits the Staff's theories of liability to the first two

of the theories specified at the May 31, 1995 hearing and

previously identified by the Staff in its April 13, 1994

Answer in Opposition to General Atomics' Motion for Summary

Disposition or for an Order of Dismissal, pp. 26-27.

Respectfully submitted,

Steph n M. Duncan
Bradfute W. Davenport, Jr.

MAYS & VALENTINE
110 South Union Street
Alexandria, Virginia 22314
(703) 519-8000

ATTORNEYS FOR GENERAL ATOMICS

Dated this 6th day of June, 1995
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