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May 19, 1995

VIA TELECOPIER

James P. Gleason, Chairman
Atomic Safety and Licensing Board
Mail Stop: EW-439
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

RE: In the Matter of Seauoyah Fuels Corporation and

General Atomics; Docket No. 40-8027-EA

Dear Judge Gleason:

Since the question of possible bifurcation (of the discovery
and adjudication of certain issues, from all other issues in this
proceeding) arose during the telephone conference earlier this
week, we have attempted to evaluate the advantages and
disadvantages of that procedural device in the context of both the
particular circumstances of this proceeding, and General Atomics'
ultimate goal: adjudication of the jurisdiction issue by a final
arbiter as quickly and as cheaply as possible.

It continues to be the position of General Atomics that the
Licensing Board has already decided the threshold and core issue of
jurisdiction and that that issue does not depend upon facts which
have yet to be adjudicated. Rather, it depends solely upon the
interpretation of the statute cited by the NRC Staff as the basis
of its October 15, 1993 Order against General Atomics. General
Atomics continues to believe that ultimately , a court of law will
rule that the Atomic Energy Act of 1954 does not authorize the
Commission to exercise jurisdiction over a non-licensee company
that is not even charged with wrongdoing. Certainly, Congress did
not intend to give the Commission power to impose joint and several
liability for remediation costs of $86 million on such a company
merely because it is the sole shareholder of a licensee of the
Commission.
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It follows, therefore, that what the Licensing Board is really
suggesting, is an order limiting discovery to one of the two novel
theories of liability asserted by the NRC Staff, i.e., to the "de
facto licensee" or "piercing the veil" issue (the other theory
being the "reliance" theory which is discussed below). Such an
order has the potential to provide judicial efficiency and related
advantages to all parties, but only under certain conditions.
Should the Board decide to limit initial discovery to the "piercing
the veil" issue and should the issue then be adjudicated by the
Licensing Board (either after a full evidentiary hearing or upon
cross-motions for summary disposition), judicial efficiencies would
only occur if (1) immediate review by the Commission of the
Licensing Board's decisions on both the jurisdiction issue and the
"piercing the veil" issue is guaranteed, and (2) all parties to the
proceeding agree in advance not to object to a prompt review of the
Commission's decisions on both issues by an appropriate federal
court. We recognize that neither the Commission nor any party to
this proceeding can bind a federal court, but we can at least agree
to avoid placing obstacles in the path of early judicial review.

In the absence of such guarantees, a substantial possibility
(if not certainty) exists that if the Licensing Board should rule
in favor of the NRC Staff on the "piercing the veil" issue
(irrespective of whether the ruling is ultimately found to be
incorrect), new discovery would have to be initiated on the
remaining liability issues in the proceeding. As I suggested in
the conference this week, this might well require counsel for the
parties to engage in new rounds of discovery that could have been
conducted much more efficiently at the time of the earlier
discovery on the "piercing the veil" issue. It might, for example,
require additional hearings and other efforts to resolve discovery
disputes that could have been resolved at the same time as
discovery disputes on the "piercing the veil" issue. The first
condition which must be present to make bifurcation worthwhile,
therefore, is that the parties, the Licensing Board, and the
Commission agree in advance to encourage, or at least not to object
to a prompt judicial review of the jurisdiction and "piercing the
veil" issues, even if the judicial review should take place before
the discovery and adjudication of all remaining issues is
completed.

The second condition relates to a theory of liability which
was advanced by the NRC Staff in the October 15, 1993 Order, but
which has had a checkered history since then. I refer, of course,
to the "reliance/promissory estoppel" or similar theory which
appears at least on pages 2-5, 12-14, and 16-21 of the Order. As
Judge Bollwerk noted in the conference this week, there is
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substantial doubt that the theory is still part of the proceeding.
In the January 19, 1994 Prehearing Conference, counsel for the NRC
Staff (Mr. Hom) stated that: ". . I am not sure what broader
legal theory that we may have -- if I did propose that there was a
broader legal theory underlying this case, I may have misspoken.
I don't remember discussing any legal theory this morning
underlying the case, but I would agree that to the extent that
there is conceivably a quasi-contractual reliance theory, I will
say again that that is not one that the Staff at this time intends
to pursue . . . . " Despite this comment, and despite the passage
of 16 months of litigation in this proceeding and in the federal
courts, the NRC staff has taken no action to dismiss its
allegations regarding the purported "reliance." Indeed, its
answers to certain discovery requests of General Atomics suggest
that it intends to pursue this theory.

If the "reliance" theory remains a theory of liability that
the NRC Staff seriously intends to prosecute in its efforts to
enforce the October 15, 1993 Order, then General Atomics must be
permitted freedom to engage in discovery on that issue now, even
though it does not relate to the core issue of the Commission's
jurisdiction over General Atomics or to the "piercing the veil"
theory of liability. If discovery on that theory is delayed,
witnesses whose testimony is critical to the issue will have
departed the Commission, memories will fade, and discovery on the
issue will generally be substantially more difficult and more
expensive to obtain at a later date.

If, on the other hand, the theory is no longer viable, then
General Atomics is entitled to have all allegations in the October
15, 1993 Order which relate to statements made by the Chairman of
General Atomics and the purported reliance upon those comments,
dismissed with prejudice from the proceeding. This could be
accomplished either by an appropriate order from the Licensing
Board, or by the issuance of a new proposed order by the NRC Staff
which contains no such allegations.

Until the jurisdiction issue is resolved by the Commission or
the courts, and because it has no procedural alternative in this
proceeding but to continue with discovery, General Atomics would
support the bifurcation of the "piercing the veil" issue if the two
conditions I have described are met. If either condition is not
met, General Atomics would oppose bifurcation. Its resources are
too limited and are being devoted too much to this proceeding, to
permit it to agree to any procedure that is likely to result in
additional and unnecessary costs.
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Much has yet to be done in the "first round" of discovery.
Now that a Protective Order has been entered, discovery efforts are
continuing. We have had recent discussions with the NRC Staff
regarding its examination of documents produced by General Atomics.
That examination will commence in the near future. Earlier this
week, General Atomics completed its review of the documents
produced by the NRC Staff pursuant to General Atomics' First
Request for Production of Documents. Within 20 days after General
Atomics receives copies of the documents and the Staff's list of
privileged documents, it is required -- by agreement of the parties
-- to submit to the Staff a letter expressing any specific concerns
regarding the Staff's response with respect to each concern. The
Staff will then have 20 days to respond and/or supplement its
response with respect to each concern. Any remaining discovery
disputes will be brought to the Licensing Board only if they cannot
be resolved by the parties.

Upon the completion of the first round of discovery, including
the resolution of disputes over answers to interrogatories, as well
as the responses to requests for production of documents, the
parties will exchange any supplemental discovery requests they
believe to be necessary. Only after the responses to the second
round of discovery are received and all remaining discovery
disputes resolved, will the parties commence the taking of
depositions.

Until the written discovery is completed, General Atomics will
be unable to identify with certainty who it wishes to depose. On
the basis of information obtained to date and if bifurcation is
ordered, it is very likely that General Atomics will depose 5-15
potential witnesses. It is our understanding that the NRC Staff
intends to take 10-20 depositions, including those of current or
former employees of General Atomics and Sequoyah Fuels Corporation.

General Atomics believes that it will take at least six
additional months to complete discovery in the initial phase, i.e.,
on the "piercing the veil" issue. This estimate is based on a
consideration of the discovery which General Atomics intends to
take and an informed understanding of the discovery planned by the
NRC Staff. The estimate also assumes that future discovery (in the
initial phase) will proceed in much the same way that discovery has
proceeded to date. If the present Protective Order is modified to
any significant degree, if the intervening parties conduct any
significant discovery which differs from that of the NRC Staff, if
discovery disputes arise which cannot be promptly resolved, if
Congress should enact new legislation which governs the conduct of
regulatory agencies, or if other unexpected developments should
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occur, then the period to complete discovery will take longer than
six months.

For these reasons, General Atomics strongly disagrees with the
unrealistic assertion of the intervening parties that discovery on
the "piercing the veil" issue can be completed within 115 days and
that dispositive motions can be submitted within 5 months.

sincerely,

Stephen M. Duncan

/mp
cc: Service List
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marked with an asterisk (*) by telecopy:

Office of the Secretary *
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
Attention: Docketing & Service Branch
(Original and two copies)

Office of Commission Appellate Adjudication *
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Administrative Judge James P. Gleason, Chairman
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Administrative Judge G. Paul Bollwerk, III *
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Administrative Judge Jerry R. Kline *
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Administrative Judge Thomas D. Murphy *
Atomic Safety and Licensing Board
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Steven R. Hom, Esq. *
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Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Diane Curran, Esq.
c/o IEER
6935 Laurel Avenue, Suite 204
Takoma Park, Maryland 20912

Mr. Lance Hughes, Director
Native Americans for a Clean Environment
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Tahlequah, Oklahoma 74465

John H. Ellis, President
Sequoyah Fuels Corporation
P.O. Box 610
Gore, Oklahoma 74435

Maurice Axelrad, Esq.
Morgan, Lewis & Bockius
1800 M Street, N.W.
Washington, D.C. 20036

Mr. John R. Driscoll
General Atomics
3550 General Atomics Court
San Diego, California 92121-1194

James Wilcoxen, Esq.
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Dated this May 19, 1995.

•Stepin M.D•u~ncan•

Mays & Valentine
110 South Union Street
Alexandria, Virginia 22314
(703) 519-8000

Counsel for General Atomics


