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SUBJECT: Seauoyah Fuels Corporation, Decontamination and
DecommissioninQ FundinQ, Docket No. 40-8027

Dear Administrative Judges:

I am enclosing for filing Intervenors' Motion for Leave to
Respond to Board's August 8 Order and to Reply to GA, and Inter-
venors' Response to Board's August 8 Order and Reply to GA.
Copies have also been served on the parties by hand.

Please note that in their Response to the Board's August 8 Order,
Intervenors oppose GA's request for an oral argument, which would
needlessly delay this proceeding. Should the Board decide that
oral argument is necessary, Intervenors request that it be held
during this week on August 17 or 18, or during the week of August
28, so that counsel for Intervenors can meet a commitment to take
a long-planned vacation with her family during the week of August
21.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING

)
In the Matter Of )

)
Sequoyah Fuels Corporation )
and General Atomics ))
(Gore, Oklahoma Site Decontamination )
and Decommissioning Funding) )

)

Docket No. 40-W6841EM
Source Materials
License No. SUB-1010
August 15, 1995

INTERVENORS' MOTION FOR LEAVE TO RESPOND
TO BOARD'S AUGUST 8 ORDER AND TO REPLY TO GA

Intervenors, Native Americans for a Clean Environment and

the Cherokee Nation, hereby move the Licensing Board for leave to

respond to the Board's Order of August 8, 1995, and to GA's

response to the Board's Order in its Response to Intervenors'

Motion to Compel Answers to Interrogatories (August 11, 1995).

In support of their motion, Intervenors state the following:

1) On August 8, 1995, the Licensing Board issued an Order

which asked General Atomics ("GA"), Sequoyah Fuels Corporation

("SFC"), and the Nuclear Regulatory Commission ("NRC" or "Commis-

sion") staff to address the question of whether, if Intervenors

discovery is based on a "piercing the corporate veil" theory that

is not being pursued by the staff, they lawfully can pursue

jurisdictional theories other than those being pursued by the

staff. The Board did not offer a similar opportunity to Inter-

venors. GA filed a response to the Board's order which cited

various precedents, as well as the history of this case, for the

proposition that Intervenors are precluded from raising issues
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related to GA's conduct in purchasing SFC as a basis for NRC

jurisdiction over GA.

2) The questions raised by the Board's order were not

raised in GA's or SFC's objections to Intervenors' inter-

rogatories, and thus are not addressed in the Intervenors' Motion

to Compel.

3) Intervenors' requested discovery is significant to

Intervenors' theory of jurisdiction in this case, and also to

Intervenors' ability to respond to GA's legal and factual

defenses to the NRC's claims of jurisdiction. Thus, it would be

unfair and improper to limit Intervenors' discovery and restrict

the scope of jurisdictional theories and factual evidence which

Intervenors may pursue without allowing Intervenors an

opportunity to address the questions raised by the Board's order

and the arguments made by GA.

Accordingly, Intervenors seek leave to file the attached

Memorandum in Response to Board's August 8 Order.

.espectsly submitted,

Diane Curran
6935 Laurel Avenue Suite 204
Takoma Park, MD 20912
(301) 891-2774
Counsel to NACE

9=me /) ý, i/C•-o-_/ 2_

G. Wilcoxen
Wilcoxen, Wilcoxen & Primomo
P.O. Box 357
Muskogee, OK 74402
(918) 683-6696
Counsel to the Cherokee Nation

August 15, 1995
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INTERVENORS' RESPONSE TO BOARD'S AUGUST 8 ORDER
AND REPLY TO GA'S RESPONSE TO BOARD'S ORDER

Intervenors, Native Americans for a Clean Environment and

the Cherokee Nation, hereby respond to the Licensing Board's

Order of August 8, 1995, and to GA's response to the Board's

Order as contained in GA's Response to Intervenor's Motion to

Compel Answers to Interrogatories (August 11, 1995). In its

Order, the Board has asked whether Intervenors can pursue a

theory of piercing the corporate veil based on conduct that was

fraudulent, illegal, or otherwise improper, when the staff is not

pursuing theories based on "wrongdoing" or "quasi-

contractual/detrimental reliance." Order at 2, citing Boston

Edison Co. (Pilgrim Nuclear Power Station), CLI-82-16, 16 NRC 44,

45-46 (1982), aff'd sub. nom. Bellotti v. NRC, 725 F.2d 1380

(D.C. Cir. 1983) (holding that the scope of a proceeding is

limited to "whether the facts as stated in the order are true and

whether the remedy selected is supported by those facts.")

Neither Boston Edison Co. nor the cases cited by GA in its

Response1 can be read to bar Intervenors from raising the issue

1 Oncology Services Corp. (Order Suspending Byproduct Material
License), LBP-94-2, 39 NRC 11, 26 and n. 11 (1994); Advanced
Medical Systems (One Factory Row, Geneva, Ohio) LBP-90-17, 31
NRC 540, 542-42, n. 5, 556-57 (1990); Dr. James E. Bauer
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of whether the corporate veil should be pierced based on GA's

conduct in purchasing SFC. First, the Commission's holding in

Boston Edison is based on an enforcement policy that is

inapplicable to the jurisdictional issues raised here. As the

Commission explained in Boston Edison, the purpose for limiting

the scope of an enforcement hearing to the veracity of the

underlying facts and the justifiability of the remedy is to

encourage licensees

to consent to, rather than contest, enforcement
actions. Such a policy would be thwarted if licensees
which consented to enforcement actions were routinely
subjected to formal proceedings possibly leading to
more severe or different enforcement actions. Rather
than consent and risk a hearing on whether more drastic
relief was called for, licensees would, to protect
their own interests, call for a hearing on each enfor-
cement order to ensure that the possibility of less
severe action would also be considered. The end result
would be a major diversion of agency resources from
project inspections and engineering investigatons to
the conduct of hearings.

11 NRC at 45, footnote. Thus, in order to discourage attempts by

licensees to use litigation to reduce or mitigate the severity of

enforcement actions, the Commission limits the issues that can be

raised in a hearing to the adequacy of the order's stated basis

for the enforcement action, and the appropriateness of the

remedy. However, that reasoning is inapplicable to jurisdic-

tional issues. The question of whether the NRC has jurisdiction

over GA is relevant only to the question of whether the NRC has

(continued)
(Order Prohibiting Involvement in NRC-Licensed Activities),
LBP-94-40, 40 NRC 323, 336 n. 7 (1194).
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any enforcement authority over GA at all, and has no bearing on

the severity of the enforcement action to which GA is subject.

Thus, imposing a limit on the scope of facts and legal arguments

that can be raised with respect to jurisdiction would not give GA

any incentive to consent to the enforcement order. Accordingly,

there is no basis here for applying the policy that was articu-

lated in Boston Edison. To the contrary, the Commission has a

strong policy interest in allowing the discovery and presentation

of facts and theories, which may not have been known or suffi-

ciently developed at the time of the enforcement order, regarding

the basis for the NRC's assertion of jurisdiction over respon-

dents. Thus, regardless of whether the staff's October 15, 1993,

order based its claim of jurisdiction on fraudulent, unlawful, or

otherwise improper conduct by GA, Boston Edison cannot fairly be

read to bar Intervenors or the NRC staff from raising those

issues now.

Second, even assuming that Boston Edison bars Intervenors

from presenting evidence of fraud and misconduct by GA, the ques-

tion of whether GA knowingly established a corporate structure

for SFC for the purpose of shielding itself from clean-up costs

which it knew would be greater than SFC could afford, is highly

relevant to the jurisdictional issues identified in the Board's

June 30 Order, because such action by GA would show a fundamental

degree of control by GA over SFC, to the point where SFC was a

mere instrumentality of GA. G.E.J. Corp. v. Uranium, Inc., 311

F.2d 749, 755-56 (9th Cir. 1962).
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Fourth, even if Boston Edison can be read to limit the scope

of jurisdictional facts that can be raised in a hearing, it does

not bar the raising of alternative legal theories. See NRC Staff

Response at 3. Thus, even if they are precluded from raising the

issue of fraud or unlawful conduct by GA, Intervenors may pursue

a theory of piercing the corporate veil, developed in the federal

courts in a regulatory context, which is not dependent on fraud

or unlawful conduct. See cases cited in Native Americans for a

Clean Environment's Opposition to General Atomics' Motion for

Summary Disposition or for an Order of Dismissal at 26-28 (April

13, 1994). Under this body of case law, it would be appropriate

for the NRC to disregard the corporate form and assert jurisdic-

tion over GA if it were demonstrated that in purchasing SFC, GA

used its corporate form "to defeat an overriding public policy."

Bangor Punta Operations, Inc. v. Bangor & Aroostook RR Co., 417

U.S. 703, 713, 94 S.Ct. 2578, 2584 (1974). See also Alman v.

Danin, 801 F.2d 1, 3-4 (1st Cir. 1986) (ERISA purpose would be

defeated by allowing shareholders to invoke corporate shield for

purposes of avoiding financial obligations to employee benefit

plans).

Fifth, GA itself has made the circumstances of its purchase

of SFC a central issue in its defense against the NRC's claim of

jurisdiction. In its Answer to the October 15, 1995, Order, GA

argued that commitments to fund decommissioning at SFC, which GA

Chairman Neal Blue made to the Commission,

must be viewed in the context of GA's acquisition of
SFC; that, in connection with this acquisition, NRC
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fully understood and accepted that GA explicitly
refused to furnish any guarantee for D&D of the SFC
facility; and that the SFC License makes only SFC
financially responsible for D&D.

GA's Answer and Request for Hearing at 17 (November 2, 1993)

(emphasis added).2 If GA is to be allowed to introduce evidence

regarding the circumstances of its purchase of SFC in its defense

against the NRC's assertion of jurisdiction, it would be unfair

and improper for the Board to bar Intervenors from conducting

discovery and presenting evidence on the correctness and

relevance of the facts relied on by GA.

GA has also insisted that the only way that the corporate

veil can be pierced, and jurisdiction asserted over GA, is to

show that GA's conduct amounted to "fraud, illegality or other

improper conduct," such that SFC "is a mere instrumentality and

alter ego of its corporate parent." GA's Brief in Support of

General Atomics' Motion for Summary Disposition or for an Order

of Dismissal at 36 (February 17, 1994). Thus, by the same token,

it would be improper and unfair for the Board to consider this

legal theory without allowing the Intervenors to address the

question of whether the standard argued by GA is met.

Finally, Intervenors oppose GA's request for an oral argu-

ment. GA Response at 15. The Board's questions have been fully

briefed, and GA has offered no reason why the Board should depart

2 GA made this argument again in moving for summary disposition
or dismissal on the jurisdictional issue. Brief in Support
of General Atomics' Motion for Summary Disposition or for an
Order of Dismissal at 38-41 (February 17, 1994).
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from its well-established general practice of deciding motions to

compel on the pleadings.

Respectfully submitted,

Diane Curran
6935 Laurel Avenue Suite 204
Takoma Park, MD 20912
(301) 891-2774
Counsel to NACE A

g2mes G. Wilcoxen
Wilcoxen, Wilcoxen & Primomo
P.O. Box 357
Muskogee, OK 74402
(918) 683-6696
Counsel to the Cherokee Nation

August 15, 1995



CERTIFICATE OF SERVICE

I certify that on August 15, 1995, copies of the foregoing Inter-
venors' Motion for Leave to File Response to Board's August 8
Order and to Reply to GA, and Intervenors' Response to Board's
August 8 Order and Reply to GA, were served by fax and/or first-
class mail on the following, as indicated below:

Office of Commission Appellate Adjudication--
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

*Administrative Judge James P. Gleason

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission At
Washington, D.C. 20555 E oKETNG

*Administrative Judge G. Paul Bollwerk
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

*Administrative Judge Jerry R. Kline
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

*Administrative Judge Thomas D. Murphy
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

*Steven R. Hom, Esq.
Office of General Counsel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

*Maurice Axelrad, Esq.
Newman, Bouknight & Edgar, P.C.
1615 L Street N.W. Suite 1000
Washington, D.C. 20036

*Stephen M. Duncan, Esq.
Bradfute W. Davenport, Jr., Esq.
Mays & Valentine
110 South Union Street
Alexandria, VA 23314

*Office of the Secretary
Docketing and Service
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
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John R. Driscoll
General Atomics
3550 General Atomics Court
San Diego, CA 92121

John H. Ellis, President
Sequoyah Fuels Corp.
P.O. Box 610
Gore, OK 74435

Alan D. Wingfield, Esq.
Mays & Valentine
P.O. Box 112
Richmond, VA 23208

Diane Curran


