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In its August 8, 1995 Order (Establishing Schedule for

Response to Intervenors' Motion to Compel), the Atomic Safety and

Licensing Board (Board) stated that:

it appears from the intervenors' motion that
they are seeking discovery relative to a
theory or theories of agency regulatory
jurisdiction that are not being pursued by the
NRC staff. [citations omitted]. If GA and
SFC agree that this is what the intervenors
are doing, the Board requests that their
response to intervenors' motion to compel SFC
and GA address whether, pursuant to their
Contention 1, intervenors can pursue
jurisdictional theories other than those being
relied upon by the staff. [citations
omitted]. The Board also would appreciate
receiving the views of the staff on this
issue.1

Late on the afternoon of August 11, 1995, General Atomics

received a copy of the NRC Staff's Response to the Board's Order.

In that response, the NRC Staff asserted for the first time that

"the Intervenors may pursue jurisdictional theories other than

1 August 8, 1995 Order, pp. 2-3.
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those being relied upon by the Staff.'' 2

The position adopted by the Staff has no precedent and is

contrary to the law, the policy objectives of the Nuclear

Regulatory Commission, and any concern for the fair and efficient

administration of enforcement proceedings. Resolution of the issue

is of critical importance. If the Intervenors are free to pursue

theories of liability which are not included in the Staff's October

15, 1993 Order, the entire nature of the proceeding will be

substantially changed only days before the deadline (August 18,

1995) by which the parties must complete the filing of discovery

requests.

In view of the substantive nature of the issue, General

Atomics should be permitted to respond to the position taken by the

NRC Staff. Moreover, fundamental concepts of due process require

the Board's consideration of General Atomics' response to the

Staff's position.

Accordingly, General Atomics hereby requests that the Board

grant General Atomics leave to respond to the NRC Staff's Response

to the Atomic Safety and Licensing Board's Order Dated August 8,

1995.

2 Id.
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Respectfully submitted,

h M. Duncan
Bradfute W. Davenport, Jr.
MAYS & VALENTINE
110 South Union Street
Alexandria, Virginia 22314
(703) 519-8000

ATTORNEYS FOR GENERAL ATOMICS

August 15, 1995

3



DOCKETED
UNITED STATES OF AMERICA UISNRC

NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD "95 AUG 16 P 1 :42

In the Matter of ) -1bU Jt- CRETAR'l

SEQUOYAH FUELS CORPORATION ) Docket No. 40-8027LEA
and GENERAL ATOMICS ))
(Gore, Oklahoma Site ) August 15, 1995
Decommissioning and Funding) )

GENERAL ATOMICS" REPLY TO THE NRC STAFF'S RESPONSE
TO THE ATOMIC SAFETY AND LICENSING BOARD'S

ORDER DATED AUGUST 8. 1995

In its August 11, 1995 Response to the Atomic Safety and

Licensing Board's Order dated August 8, 1995, the NRC Staff

concedes that in the instant proceeding, the sole issue to be

considered by the Board is "whether the October 15, 1993

decommissioning funding Order issued to [General Atomics] and

[Sequoyah Fuels Corporation] . . . should be sustained."' The

Staff further concedes that "Consistent with the guidance provided

by [Boston Edison Co. (Pilgrim Nuclear Power Station), CLI-82-16,

16 NRC 44, 45 (1982), aff'd, Bellotti v. NRC, 725 F.2d 1380 (D.C.

Cir. 1983)], the scope of the proceeding is limited to 'whether the

facts as stated in the [Staff's October 15, 1993 Order] are true

and whether the remedy selected is supported by those facts."'' 2

1 NRC Staff's Response to the Atomic Safety and Licensing
Board's Order Dated August 8, 1995, p. 3.

2 Id. See also, Oncology Servs. Corp. (Order Suspending
Byproduct Material License No. 37-28540-01), LBP-94-2, 39 NRC 11,
29 (1994).



In an inexplicable leap of logic, however, the Staff now

argues for the first time that while the Pilgrim decision "implies"

that the only relevant facts are those "as stated in the order," it

did not "specifically limit" the number of legal theories that can

be explored by intervening parties. Upon this tortured

interpretation of Pilgrim alone, and without citing any legal

authority whatsoever for its extraordinary position, the Staff now

asserts that "the intervenors may pursue jurisdictional theories

other than those being relied upon by the staff."3  The Staff's

argument necessarily ignores the clear policy objectives which

formed the basis of the Commission's decision.

In unequivocal language, the Commission ruled in Pilgrim that

the scope of any enforcement proceeding "may be limited and defined

by the Commission" and that the Commission "may limit the issues

• . . to whether the facts as stated in the order are true and

whether the remedy selected is supported by those facts."

(Emphasis added) 16 NRC at 45; Public Service Company of Indiana

(Marble Hill Nuclear Generating Station, Units 1 and 2), CLI-80-10,

11 N.R.C. 438 at 441-42 (1980). The legal and policy

considerations upon which the ruling rested were made equally

clear. The Commission believes that enforcement resources should

be concentrated on actual field operations and engineering work "as

opposed to the conduct of legal proceedings.''4 The Commission

3 Id.

16 NRC at 45-46.
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further believes that in order to avoid unnecessary litigation,

parties should not be routinely subjected "to more severe or

different enforcement actions." 5

It is self-evident that if a licensing board in any particular

proceeding permitted intervening parties to (1) plead theories of

liability not advanced by the Staff, and (2) to file broad

discovery requests based upon those theories, other parties to the

proceeding would have no choice but to vigorously contest the new

theories and the discovery requests at every turn. The "end result

would be a major diversion of agency resources from project

inspections and engineering investigations to the conduct of

hearings.,,6

The end result would also violate the elemental concepts of

due process and the efficient administration of justice which are

contemplated by 10 C.F.R. § 2.718 and the Administrative Procedure

Act, 5 U.S.C. § 551 et sea. The subject of an enforcement

proceeding initiated by the NRC Staff is entitled to fair notice of

the issues upon which the proceeding is based. It is entitled to

assume that the theories of liability contained in the order

proposed by the Staff are the only theories which it must contest.

It is entitled to rely upon statements by the Staff as to what is,

and is not the basis of the proposed order. If intervening parties

were permitted to allege different theories, the rights of the

5 id.

6 16 NRC at 46.

3



subject of the proceeding would be substantially prejudiced and

litigation would never end. New theories would require new

defenses, new lines of discovery, and the resolution of various new

factual and legal disputes.

It is undisputed that the NRC Staff's October 15, 1993 Order

is not predicated upon any allegation of fact suggesting wrongdoing

by either General Atomics or Sequoyah Fuels Corporation. It is

also undisputed that on numerous occasions counsel for the NRC

Staff have expressly stated to the Board that the Staff has not

charged any party with any form of deliberate misconduct and that

the question of wrongdoing is not even hinted at in the record.'

General Atomics is entitled to rely upon these facts and

representations.

In its June 30, 1995 Memorandum and Order, the Board noted the

argument of the Staff and Intervenors that because the Staff has

admitted that its jurisdictional/liability theories are not based

upon "reliance in fact," discovery on that issue is irrelevant to

the proceeding and not appropriate. 8  It is not necessary for

General Atomics to agree with the Staff/Intervenors' conclusion

regarding discovery on the unique issue of reliance, to point out

7 In its August 11, 1995 Response, the Staff stated yet
again that "there are no specific charges or facts alleged relating
to fraud or illegal conduct engaged in by [General Atomics]." NRC
Staff's Response to the Atomic Safety and Licensing Board's Order
Dated August 8, 1995, p. 3.

8 Memorandum and Order (Denying General Atomics' Motion
Regarding NRC Staff "Reliance" Issues and Establishing Schedule for
Bifurcated Issue of Agency Jurisdiction), June 30, 1995, p. 17.
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the applicability of the same logic on the issue of wrongdoing.

Since the Staff has admitted that the October 15, 1993 Order

contains no charges of wrongdoing by General Atomics, discovery on

that issue is irrelevant to the proceeding and not appropriate.

The Staff now argues vaguely that the facts alleged in its

October 15, 1993 Order "could support the notion" that an

"injustice" would result if General Atomics is not subject to the

decommissioning funding liability alleged in the Order. This

argument is abject nonsense. The jurisdiction issue -- the only

issue currently being litigated -- does not involve ambiguous

"notions" of "injustice." No set of facts could support a valid

jurisdictional theory of "injustice," and the October 15, 1993

Order does not suggest that the NRC's claimed jurisdiction is based

upon such a theory. The Atomic Energy Act either gives the Board

and the Commission jurisdiction over General Atomics, or it does

not. The answer to the question of jurisdiction is one of law. It

does not depend upon someone's subjective "notion" of "injustice."

The NRC Staff could not lawfully initiate an enforcement

proceeding against even a licensee on the mere allegation of

"injustice." It is less conceivable that such a proceeding could

be lawfully initiated by the Staff against a non-licensee. To

suggest that an intervening party can pursue theories of agency

regulatory jurisdiction on the basis of nothing more than "notions"

of "injustice" is to argue that the law is totally irrelevant to

5



this proceeding. 9

This is not say that the new theories asserted by the

Intervenors can never be considered. In Pilgrim, the Commission

expressly noted that in such circumstances the NRC Staff can give

full and fair consideration to any of the concerns expressed by

intervening parties in future actions and that this informal

process is a satisfactory way of resolving those concerns. The

Commission further noted that if an intervening party believes that

its concerns have not received adequate attention or if the party

desires a more formal consideration of its concerns, it may file a

request for further enforcement action pursuant to 10 C.F.R. §

2.206. However, consideration of such action would be outside the

scope of the instant proceeding.

CONCLUSION

In the exercise of its sound discretion, the Commission has

clear authority under Pilgrim to limit the scope of this

proceeding. It has limited the proceeding to the issue of whether

the October 15, 1993 Order should be sustained, based upon the

explicit or implicit factual or legal predicates to that Order.

This Board lacks authority to permit the Intervenors to conduct

9 In his Autobiographical Notes, former Chief Justice
Charles Evans Hughes noted that for all of his liberality, Justice
Oliver Wendell Holmes "scorned any suggestion at the conference
table of deviating from the result the law required because it
would be 'unjust.' He said that it was 'the stinking sense of
justice' that bedeviled the proper administration of the law."
David J. Danelski, Joseph S. Tulchin (ed.), The Autobiographical
Notes of Charles Evans Hughes, p. 176 (1973).
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discovery that is outside the scope of the Order.

Respectfully submitted,

Stepen M Dunan

Bra fute W. Davenport, Jr.
Mays & Valentine
110 South Union Street
Alexandria, Virginia 22314
(703) 519-8000

Attorneys for General Atomics

August 15, 1995
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I hereby certify that the foregoing General Atomics's Motion
for Leave to Reply to the NRC Staff's Response to the Atomic Safety
and Licensing Board's Order Dated August 8, 1995 and General
Atomics' Reply to the NRC Staff's Response to the Atomic Safety and
Licensing Board's Order Dated August 8, 1995 was served on August
15, 1995, upon the following persons by deposit in the United
States mail, first class postage prepaid and properly addressed,
and to those persons marked with an asterisk by telecopier:

Office of the Secretary *
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
Attention: Docketing & Service Branch
(Original and two copies)

Office of Commission Appellate Adjudication *
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Administrative Judge James P. Gleason, Chairman
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Administrative Judge G. Paul Bollwerk, III *
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Administrative Judge Jerry R. Kline
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555



Administrative Judge Thomas D. Murphy *
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Steven R. Hom, Esq. *
Susan L. Uttal, Esq.
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Diane Curran, Esq. *
c/o IEER
6935 Laurel Avenue, Suite 204
Takoma Park, Maryland 20912

Mr. Lance Hughes, Director
Native Americans for a Clean Environment
P.O. Box 1671
Tahlequah, Oklahoma 74465

John H. Ellis, President
Sequoyah Fuels Corporation
P.O. Box 610
Gore, Oklahoma 74435

Maurice Axelrad, Esq. *
Morgan, Lewis & Bockius
1800 M Street, N.W.
Washington, D.C. 20036

Mr. John R. Driscoll
General Atomics
3550 General Atomics Court
San Diego, California 92121-1194

James Wilcoxen, Esq.
P.O. Box 357
Muskogee, Oklahoma 74402-0357

Dated this August 15, 1995.

stýepen M. Duncan

Mays & Valentine
110 South Union Street
Alexandria, Virginia 22314
(703) 519-8000

Counsel for General Atomics


