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INTERVENORS' NOTION TO COMPEL
GENERAL ATOMICS AND SEQUOYAH FUELS CORPORATION

TO ANSWER INTERVENORS' FIRST SET OF INTERROGATORIES

I. INTRODUCTION

Intervenors, Native Americans for a Clean Environment and

the Cherokee Nation, hereby move to compel General Atomics ("GA")

and Sequoyah Fuels Corporation ("SFC") to answer certain of the

interrogatories propounded by Intervenors in their First Set of

Interrogatories and Requests for Production of Documents (July

10, 1995), to which GA and SFC have either objected or failed to

provide a complete answer in General Atomics' Answer to the First

Set of Interrogatories of Native Americans for a Clean Environ-

ment and Cherokee Nation (July 24, 1995) (hereinafter ("GA's Ans-

wer") and Sequoyah Fuels Corporation's Answer to the First Set of

Interrogatories of Native Americans for a Clean Environment and

Cherokee Nation (July 21, 1995)1 (hereinafter "SFC's Answer"). 2

1 SFC and GA faxed their Answers to Intervenors on July 24,
1995.

2 Although Intervenors' filed separate sets of interrogatories
to GA and SFC, which were answered separately by them, Inter-
venors address both sets of answers in one Motion to Compel
because so many of the interrogatories and objections to them
are identical.
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Because the deadline for filing discovery requests is August

18, 1995, and Intervenors anticipate that they may need to file

an additional round of interrogatories based on GA's and SFC's

answers to Intervenors' first round of interrogatories, Inter-

venors request that the Board give this motion expedited consid-

eration.

II. ARGUMENT

A. General Objections

1. GA and SFC first raise a general objection to inter-

rogatories which they consider to be unrelated to the first,

jurisdictional stage of this proceeding. GA Answer at 1, SFC

Answer at 1. As they both note, however, Intervenors have agreed

in principle to limit their discovery in this phase to jurisdic-

tional issues. Id. As discussed below with respect to individual

interrogatories, GA's and SFC's objections to the relevance of

specific interrogatories are unfounded.

2. GA and SFC also objects to all of Intervenors'

interrogatories which seek information relating to events that

took place subsequent to the date of the NRC's order, October 15,

1993, on the ground that such information is outside the scope of

the evidentiary matters relating to this proceeding, i.e., "the

legal and factual predicates outlined in the order as of the time

the order was issued." GA Answer at 2, SFC Answer at 2, citinQ

Oncology Services Corp. (Order Suspending Byproduct Material

License), LBP-94-2, 39 NRC 11, 26 and n. 11 (1994); and Advanced
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Medical Systems (One Factory Row, Geneva, Ohio) LBP-90-17, 31 NRC

540, 542-42, n. 5, 556-57 (1990).

The cases cited by GA and SFC are inapposite in three sig-

nificant respects. First, both cases narrowly involved NRC

orders suspending licenses based on particular violations or

unsafe practices that had taken place on specific occasions in

the past. 3  In contrast, the NRC's order in the instant case

seeks to hold SFC and GA "jointly and severably liable," now and

in the future, for decommissioning funding for the SFC plant.

558 Fed. Reg. at 55,092. Thus, the scope of the NRC's enforce-

3 Oncology Services Corp. concerned an NRC order suspending the
license for a brachytherapy business based on a particular
incident of unsafe operation, certain inspection results, and
a letter alleging particular unsafe management actions in the
past. In a summary disposition proceeding on the licensee's
challenge to the order, the Licensing Board refused to allow
the licensee to present evidence showing that the unsafe man-
agement practices which led to the issuance of the enforce-
ment order had been corrected, holding that the scope of the
adjudication concerned only whether there was a legitimate
basis for the enforcement order at the time it was issued.
Id. at 25-26. The Board further held that "the extent to
which subsequent circumstances warrant agency action to mod-
ify or withdraw a suspension order generally is a matter that
is within the discretion of the Staff and is not subject to
consideration in an agency adjudication." Id. at 26, citing
San Luis Obispo Mothers for Peace v. NRC, 751 F.2d 1287, 1314
(D.C. Cir. 1984), vacated in part and rehearingc en banc
granted on other grounds, 760 F.2d 1320 (1985), aff'd en
banc, 789 F.2d 26, cert. denied, 479 U.S. 923 (1986).

Advanced Medical Systems involved a summary license suspen-
sion order which was based on two investigations of specific
incidents. 31 NRC at 545-46. The Licensing Board restricted
the scope of evidence that could be presented on summary dis-
position to adequacy of the staff's basis, at the time of the
enforcement action, for concluding that the licensee's
activities threatened public health and safety and that no
prior notice was required. 31 NRC at 542.
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ment order in this case is not bound by specific actions in the

past, but extends to GA's ongoing responsibilities for the decom-

missioning of the SFC plant. Accordingly, it would not be

appropriate to restrict Intervenors' discovery to events that

took place in the past.

Second, neither Oncology Services Corp. nor Advanced Medi-

cal Systems concerned the jurisdiction of the NRC over the

respondent. There is no indication that the Licensing Board

intended to apply the time-based evidentiary limitations in those

cases to questions of jurisdiction, which are not similarly time-

bound in their nature, but which are based on the ongoing rela-

tionship between the NRC and the respondent.

Finally, neither Oncology Services Corp. and Advanced Medi-

cal Systems concerned the scope of discovery, but rather

addressed the scope of admissible evidence. Clearly, this Board

is not presented with the issue of admissibility at this point in

time. Regardless of the Board's ultimate decision regarding

admissibility, the scope of discovery is much broader and extends

to "any matter, not privileged, which is relevant to the subject

matter involved in the proceeding." 10 C.F.R. S 2.740(b). "It

is not ground for objection that the information sought will be

inadmissible at the hearing if the information sought appears

reasonably calculated to lead to the discovery of admissible evi-

dence." Id. Patterns or changes in GA's ongoing implementation

of its responsibilities under SFC's license terms and GA's corpo-
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rate and management structure may provide important evidence

regarding the nature of the relationship between GA and SFC, and

the extent of GA's control over SFC, at the time of the enforce-

ment action. Thus, despite any possible restrictions on the

admissibility of information discovered by Intervenors regarding

GA's current activities and relationship with SFC, the informa-

tion is discoverable because it is reasonably likely to yield

insights into the nature of the relationship between the com-

panies as it existed prior to October 15, 1993. Accordingly,

unless otherwise specified, GA and SFC should be required to ans-

wer Intervenors' interrogatories for the period prior to and

after October 15, 1993.

3. GA and SFC object on grounds of relevance and bur-

densomeness to Intervenors' interrogatories which request

information from before November 1, 1988. GA Answer at 2, SFC

Answer at 2. However, discovery into a particular time period

cannot be "cut off" if it is relevant. Florida Power & Light Co

(St. Lucie Plant, Unit No. 2), LBP-79-4, 9 NRC 164, 169 (1979).

As discussed below with respect to the specific interrogatories

which seek information regarding the time period prior to the

purchase of SFC by GA (## 19 and 20), the interrogatories are

highly relevant to this proceeding. Moreover, GA and NRC have

failed to explain why answering these interrogatories, which are

quite specific and clear, would be unduly burdensome.
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B. Specific Objections

Interrogatory 14 to GA and SFC

Interrogatory 14 requested GA and SFC to:

Identify each person who was consulted and/or who sup-
plied information for the answers to these inter-
rogatories and this request for production of docu-
ments, and specifically note for which interrogatories
and which requests for production each such person was
consulted and/or supplied information.

If the information or opinions of anyone who was con-
sulted in connection with your response to this dis-
covery request differs from your written answers to
this discovery request, please describe in detail the
differing information or opinions, and indicate why
such differing information or opinions are not your
official position as expressed in your written answers
to this discovery request.

GA and SFC object to this interrogatory on the ground that the

term "consult" is ambiguous and overbroad. However, they agree

to answer the interrogatory to the extent that it requests the

identities of persons who participated in the preparation of ans-

wers to the interrogatories. GA Answer at 3, SFC Answer at 3-4.

Intervenors agree to this limitation. Thus, in supplementing its

answers to this interrogatory, GA and SFC should identify all

individuals who assisted in the preparation of any additional

answers to Intervenors' interrogatories.

Interrogatory 18 to GA and SFC

Interrogatory 18 asked GA to:

Identify each and every document to which you refer or
which you have identified in your answers to these
interrogatories, as well as each and every document
which you consulted in preparing your answers to these
interrogatories.



- 7 -

Interrogatory 18 asked SFC to:

Identify each and every document to which you refer or
which you have identified in your answers to the fore-
going interrogatories, as well as each and every docu-
ment which you consulted in preparing your answers to
these interrogatories.

GA and SFC object to Interrogatory 19 on the ground that it is

"vague, unduly burdensome, and seeks information which is pro-

tected" by the attorney-client privilege. GA Answer at 5, SFC

Answer at 5. GA's chief complaint is that the word "consult" is

overly broad and vague. Id.

In response to GA's and SFC's concern regarding the vague-

ness of the interrogatory, Intervenors are willing to change the

last phrase to request the identification of all documents that

GA relied on in answering each interrogatory. This is a rea-

sonable request for the documentation supporting GA's and SFC's

answers to Intervenors' interrogatories, which should be ans-

wered.

Interrogatory 19 to GA and SFC

In Interrogatory 19 to GA and SFC, Intervenors requested

them to:

Describe all inquiries made by GA or any of its corpo-
rate parents or affiliates, prior to its 1988 purchase
of SFC, regarding the nature and extent of chemical and
radioactive contamination of the SFC facility and site.

GA and SFC argue that this interrogatory seeks information which

is outside the scope of the jurisdictional issues identified in

the Board's Memorandum and Order of June 30, 1995, and outside
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the scope of Intervenor's contentions. GA Answer at 5, SFC Ans-

wer at 5.

This argument is incorrect. The Board's June 30 order con-

cludes that statements by GAO Chairman Neal Blue regarding GA's

commitment to guarantee decommissioning funding for SFC are

relevant to the jurisdictional issue. Memorandum and Order

(Denying General Atomics' Motion Regarding NRC Staff "Reliance"

Issues and Establishing Schedule for Bifurcated Issue of Agency

Jurisdiction) at 13-14. GA itself has argued that Mr. Blue's

statements

must be viewed in the context of GA's acquisition of
SFC; that, in connection with this acquisition, NRC
fully understood and accepted that GA explicitly
refused to furnish any guarantee for D&D of the SFC
facility; and that the SFC License makes only SFC
financially responsible for D&D.

GA's Answer and Request for Hearing at 17 (November 2, 1993)

(emphasis added).4 As discussed in Native Americans for a Clean

Environment's Opposition to General Atomics' Motion for Summary

Disposition or for an Order of Dismissal at 31 (April 13, 1994),

there is significant evidence that GA knew, or should have known,

that the SFC site was severely contaminated when it was purchased

in 1988. If GA withheld such material information from the NRC,

and deliberately attempted to insulate itself from liability for

the inevitable large cleanup costs which its subsidiary clearly

GA made this argument again in moving for summary disposition
or dismissal on the jurisdictional issue. Brief in Support
of General Atomics' Motion for Summary Disposition or for an
Order of Dismissal at 38-41 (February 17, 1994).
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could not afford, this would amount to "fraud, illegality or

other improper conduct." Brief in Support of General Atomics'

Motion for Summary Disposition or for an Order of Dismissal at

36. As GA concedes, fraudulent, illegal, or otherwise improper

conduct constitutes grounds for finding that SFC "is a mere

instrumentality and alter ego of its corporate parent," thus war-

ranting the piercing of the corporate veil. Id.

Thus, by GA's own assertion, information regarding the cir-

cumstances of GA's purchase of SFC is relevant to this proceeding

because it establishes the "context" for GA's commitments to the

NRC. It also bears on the question of whether the NRC can pierce

the corporate veil to assert jurisdiction over GA. Accordingly,

it is relevant to the jurisdiction issues in this case.

Moreover, contrary to GA's assertion, Intervenors' conten-

tions specifically raised the question of whether GA knew of the

extensive contamination of the SFC site and intentionally

shielded itself from liability in order to frustrate the NRC's

purpose of protecting public health and safety. Native Americans

for a Clean Environment's Supplemental Petition to Intervene at

8-10 (February 8, 1994).5

Interrogatory 20 to GA and SFC

Interrogatory 20 to GA requests GA to:

Describe all information that GA or any of its corpo-
rate parents or affiliates had or acquired, prior to

5 NACE's contentions were admitted by the Licensing Board by
Memorandum and Order dated March 22, 1994.
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its purchase of the SFC facility, regarding the nature
and extent of radioactive and chemical contamination of
the SFC facility and site.

Similarly, Interrogatory 20 to SFC requests SFC to:

Describe all information that SFC provided to GA, prior
to GA's purchase of SFC, regarding the nature and
extent of radioactive and chemical contamination of the
SFC site.

GA and SFC object to Interrogatory 20 on the ground that it seeks

information beyond the scope of the Phase I jurisdictional

issues. GA Answer at 5, SFC Answer at 6. As discussed above

with respect to Interrogatory 19, this interrogatory is relevant

to the "context" of GA's purchase of SFC, and thus bears on the

nature of GA's commitment to provide decommissioning funding for

SFC, as well as the issue of whether the corporate veil should be

pierced. Accordingly, the interrogatory should be answered.

Interrogatory 25 to SFC

Interrogatory 25 to SFC is one of several interrogatories to

both GA and SFC which seek information about the nature of SFC's

Marketing Division ("SFC-MD") and its relationship to GA and SFC.

GA and SFC object to all of these interrogatories on grounds of

relevance, although SFC answers some of them without waiving its

objection. Interrogatory 25 to SFC requests SFC to "[i]dentify

each person who was employed as director, officer, manager,

branch manager, or supervisor of SFC-MD after November 1, 1988."

SFC objects to the relevance of the question, but nevertheless

provides the names of directors and branch managers of SFC-MD

from November 1, 1988, through October 15, 1993. Id. SFC's
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objection to the question is unfounded, and its answer is

incomplete.

Intervenors have a sound basis for questioning SFC regarding

the nature of the relationship between GA and SFC-MD. The Amer-

ican Business Directory (1993) lists SFC-MD as a separate entity,

and identifies Neal Blue as its CEO. 6 Thus, Intervenors' inter-

rogatories, which seek information about the nature of GA's

involvement with SFC-MD, are reasonably calculated to lead to the

discovery of admissible evidence in this case. Accordingly, SFC

should be required to answer the interrogatory fully. SFC's ans-

wer is inadequate because SFC has provided is limited in time,

providing information only for the period ending October 15,

1988. As discussed above at page 3, the current relationships of

entities involved in SFC's operation are also relevant. Thus,

SFC should be ordered to provide names of directors and managers

of SFC-MD from October 15, 1988 up until the present.

Interrogatory 22 to GA

Interrogatory 22 asks GA to "[d]escribe the corporate man-

agement relationships between GA and SFC-MD." GA claims to have

answered this interrogatory without waiving its objection. GA

Answer at 6, 7-8. However, GA's answer is incomplete. While the

interrogatory asks GA for information regarding the "corporate

and management relationships" between GA and SFC-MD, GA responds

6 NACE obtained access to this directory through an online data
base service. A copy of the printout of the information is
attached.
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only with information regarding the corporate relationship. GA

should also be required to address the issue of its management

relationship to SFC-MD.

Interrogatory 23 to GA

Interrogatory 23 to GA asks "[w]hat role, if any, did GA

play in the creation or operation of SFC-MD." In answering this

interrogatory, GA refers Intervenors to its answer to Inter-

rogatory 21, which states that the marketing division was estab-

lished before GA's subsidiary purchased SFC, and that GA is

"unaware of any corporate entity by the name of 'Sequoyah Fuels

Corporation, Marketing Division' or 'SFC-MD."' GA's statement

that SFC-MD was established before the purchase of SFC leaves

unanswered the question of whether and to what extent GA was

involved in the creation of SFC-MD. Moreover, GA's statement

that it is not aware of the existence of SFC-MD as a separate

corporate entity does not answer the question as to what is its

involvement in the operation of SFC-MD, regardless of its corpo-

rate status. GA should be required to answer these questions.

Interrogatory 31 to GA

Interrogatory 31, as amended by Intervenors in their July

19, 1995 memorandum to GA and SFC, asks GA to

Describe the legal corporate relationships between GA,
General Atomics Energy Services ("GAES"), General
Atomics Energy Services Limited Partnership ("GAESLP"),
General Atomics Technologies Corporation ("GATC"),
Tenaya Corporation, SFIC, SHC, and SFC.

GA answers this interrogatory with respect to GA, SFC, SFIC,

and SHC, but refuses to answer it for any of the other entities
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on the ground that they are not parties to this proceeding and do

not fall within the corporate structure or relationship between

GA and SFC. Moreover, GA considers Intervenors' interrogatories

regarding these entities to be outside the scope of the issues

raised in this proceeding.

GA's objection to Interrogatory 31 is frivolous. This

interrogatory seeks basic information on the corporate structure

of GA, its parents and subsidiaries, in order to better under-

stand the relationship between GA and SFC. Moreover, this inter-

rogatory is reasonably calculated to lead to the discovery of

evidence as to whether GA controls SFC through its parent

(Tenaya) or subsidiaries. With respect to GAES, GAESLP, and

GATC, all of these GA subsidiaries have a relationship to Con-

verDyn, which was established for the purpose of assisting SFC in

to "satisfy its business commitments and D&D obligations." Gen-

eral Atomics' Answer and Request for Hearing at 14 (November 2,

1993). GAES and ConverDyn are also discussed in the NRC's Octo-

ber 15, 1993, enforcement order. 58 Fed. Reg. at 55,089. Thus,

GA should be required to answer the interrogatory.

Interrogatory 32 to GA

Interrogatory 32 asked GA to:

identify all corporate standards, criteria, and proce-
dures related to the protection of health, safety, and
the environment at the SFC plant. For each of these
standards, criteria, and procedures, explain how and
when it was developed, how and when it was or is
applied, and in what ways it is superior or subordinate
to any other standards, criteria or procedures for the
SFC facility.
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GA objects to this interrogatory on the grounds that it is

"unduly broad and burdensome" and that the information it seeks

is outside the scope of the jurisdictional phase of the proceed-

ing. GA Answer at 9. This interrogatory is relevant to the

jurisdictional issue of GA's control over SFC, because it seeks

information regarding the nature and scope of GA's

responsibilities and activities with respect to SFC's operation,

as prescribed in SFC's license. For example, Section 2.1 of the

license states that:

The Corporate7 Manager, Health Physics shall be
responsible for establishing corporate radiation health
and safety standards and procedures, and coordinating
them with managers and executive directly affected.
Corporate radiation health and safety standards and
procedures shall require the approval of the Corporate
Vice President, Human Resources.

The Corporate Manager, Health Physics shall publish and
maintain the Corporate Radiation Health and Safety
Manual. This manual shall contain corporate radiation
health and safety standards and procedures, and radia-
tion exposure limits for all employees and other per-
sons (e.g., visitors, contractors, etc.) potentially
subject to such exposure from company operations.

License SUB-1010 (as amended April 9, 1993). Section 2.2 also

refers to the responsibility of the Corporate Director, Licens-

ing, Safety and Nuclear Compliance, to verify compliance with

various standards, including "corporate policies." Id.

Thus, in order to determine the extent of GA's control over

SFC, it is relevant for Intervenors to inquire into to the

7 Although GA and SFC are both corporations, SFC's license uses
the term "corporate" to identify positions or functions asso-
ciated with GA.
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nature, rationale, genesis, application, and relative importance

of corporate (i.e., GA) standards, criteria, and procedures.

Moreover, GA has provided no information supporting its claim

that answering this interrogatory is overbroad or would pose an

undue burden on GA, and thus the argument should be rejected. In

any event, the interrogatory is reasonably specific, and any bur-

den on GA is more than outweighed by the importance of these

questions to the jurisdictional issue. Accordingly, the inter-

rogatory should be answered.

CONCLUSION

For the foregoing reasons, GA and SFC should be required to

answer the aforementioned interrogatories.

Respectfully submitted,

Diane Curran
6935 Laurel Avenue Suite 204
Takoma Park, MD 20912
(301) 891-2774
Counsel to NACE

James G. Wilcoxen
Wilcoxen, Wilcoxen & Primomo
P.O. Box 357
Muskogee, OK 74402
(918) 683-6696
Counsel to the Cherokee Nation

July 28, 1995
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