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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of )
)

SEQUOYAH FUELS CORPORATION ) Docket No. 40-8027-EA
and GENERAL ATOMICS )

) Source Material License
(Sequoyah Facility in ) No. SUB-1010
Gore, Oklahoma) )

GENERAL ATOMICS' ANSWER TO NRC STAFF'S BRIEF
IN SUPPORT OF PARTIAL REVERSAL OF LBP-95-05

General Atomics respectfully submits this Answer in

opposition to the NRC Staff's Brief requesting a partial reversal

of the Atomic Safety and Licensing Board's "Memorandum and Order

(Ruling on Motion for Protective Order)," LBP-95-05 (April 18,

1995) (the "Order").

ARGUMENT

The Order establishes the Atomic Safety and Licensing

Board (the "Licensing Board") as the gatekeeper for the

communication of General Atomics' confidential information beyond

the circle of participants in this proceeding.

The Order is an unremarkable, and eminently sensible,

compromise between the strong interest of General Atomics in the

preservation of the confidential nature of certain of its

information, the need for a free flow of discovery, and the NRC

Staff's claimed concern that limitations on distribution of

confidential information might interfere "with the legitimate
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exercise of the Staff's duties" to report wrongdoing to the 01 and

OIG.

Reversal of the decision would mean that the

Commission's rule on protective orders, 10 C.F.R. S 2.740(c), has

a different meaning as applied to the NRC Staff than it does to

other litigants. Such a result is not permitted or warranted by

the plain language of the NRC's regulations, and it is not

necessary for the NRC Staff to perform its statutory functions.

The Staff has ample powers under applicable statutes and

regulations to gather information; it does not need the Commission

to create new powers under the guise of ruling on something so

benign and routine as a protective order. If the Commission

believes that such enhanced powers are necessary, its formal rule-

making procedure is the constitutionally and statutorily

appropriate mechanism for assuring that the public, not just the

parties to this particular case, are afforded an opportunity to

join in the debate. Where "unprecedented, significant questions

regarding the scope of the Board's Commission-delegated authority

over adjudicatory proceedings" are involved, as the Commission

stated in its Order of June 29, 1995 granting the NRC Staff's

petition for interlocutory review of the Order, no less is

required. And, the preferred means for resolving such

"unprecedented, significant questions" should be through

rulemaking, rather than adjudication, where, as here, there is no

health, safety or emergency basis for acting outside of the

rulemaking procedure.
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Finally, it cannot be ignored that the Commission

presently has only two of the five Commissioners mandated by its

enabling legislation. 42 U.S.C. S 5841(a)(1). Under that

statute, a quorum is three. Thus, on June 23, 1995 the Commission

delegated its policy formulation, rulemaking and adjudicatory

functions to the Chairman, after consultation with the other

Commissioners. 60 FR 34561, 1995 WL 387135 (F.R.). Under these

circumstances, General Atomics submits that it would be imprudent

for issues which the Commission itself described in its June 29,

1995 Order as "unprecedented," "significant" and "extraordinary"

to be resolved by action of the Chairman alone, after consulting

with the other Commissioner, but without the benefit of the views

of a quorum, not to mention a Commission at full strength.

I. The Board is Expressly Authorized to Issue Protective

Orders.

The Order was issued pursuant to 10 C.F.R. § 2.740(c),

which provides as follows:

Upon motion by a party or the person from whom
discovery is sought, and for good cause shown,
the presiding officer may make any order which
justice requires to protect a party or person
from annoyance, embarrassment, oppression, or
undue burden or expense, including one or more
of the following: (1) That the discovery not
be had; (2) that the discovery may be had only
on specified terms and conditions, including a
designation of the time or place; (3) that the
discovery may be had only by a method of
discovery other than that selected by the
party seeking discovery; (4) that certain
matters not be inquired into, or that the
scope of discovery be limited to certain
matters; (5) that discovery be conducted with
no one present except persons designated by
the presiding officer; (6) that, subject to
the provisions of S§ 2.744 and 2.790, a trade
secret or other confidential research,
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development, or commercial information not be
disclosed or be disclosed only in a designated
way; (7) that studies and evaluations not be
prepared.

Under NRC regulations, the Licensing Board "shall" have

the powers of a "presiding officer," id. at S 2.721, including the

power to "[r]egulate the course of the hearing and the conduct of

the participants" and to "[d]ispose of procedural requests or

similar matters." Id. at S 2.718(e) & (f).

Therefore, the Commission has delegated broad authority

to the Licensing Board to control discovery in a litigated

proceeding. The authority specifically includes the power to

order "that discovery not be had," "that discovery only be had on

specified terms and conditions," and that "a trade secret or other

confidential research or other confidential research, development

or commercial information not be disclosed or be disclosed only in

a designated way."

Paragraph 7 of the Order is, accordingly, on its face

clearly authorized by the NRC regulations.

Moreover, the broad authority to control discovery

exercised by the Licensing Board is a necessary corollary to the

purposes of the discovery permitted under the NRC regulations.

The discovery rules are designed to require the "making [of] full

disclosure of all information relevant to the subject matter of a

case as a means of eliminating surprise and efficiently expediting

the disposition of litigation." Order at 8. The parties would be

chilled in providing the extensive and frank discovery

contemplated by the rules if they were unable to obtain and rely

upon orders of general applicability preventing confidential and
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proprietary information from being misused or widely disseminated.

Id. at p. 18. Rather, the parties would be forced into piecemeal

discovery litigation below, which will require the Licensing Board

to evaluate on a document-by-document basis whether the requesting

party's need for production outweighs the risk that the producing

party will be harmed by unwarranted disclosure.

Protective orders of general applicability that limit

the dissemination and use of sensitive information are routine in

civil litigation. As the Licensing Board noted, the NRC

regulations in this area are patterned after the Federal Rules of

Civil Procedure, and federal cases interpreting those rules are

particularly pertinent to interpretation of the NRC regulations.

The authority of presiding judges to fashion and enforce orders

restricting dissemination and use of confidential information

obtained in discovery has been affirmed and reaffirmed, see, e.±.,

Seattle Times Co. v. Rhinehart, 467 U.S. 20, 29-37 (1984),

Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 352 n.17 (1978),

even when the authority is used to preclude civil discovery from

being used for purposes of furthering a criminal prosecution. GAF

Corp. v. Eastman Kodak Co., 415 F. Supp. 129, 132 (S.D.N.Y. 1976).

See also Harris v. Amoco Production Co., 768 F.2d 669, 685 (5th

Cir. 1985), cert. denied, 475 U.S. 1011 (1986); Martindell v.

International Tel. & Tel. Corp., 594 F.2d 291, 296-97 (2nd Cir.

1979) (civil discovery should be protected from disclosure to

criminal investigators lest witnesses be "inhibited from giving

essential testimony").
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In short, the NRC regulations clearly authorize the

entry of the Order, including Paragraph 7. Moreover, protective

orders are neither unusual nor remarkable. Rather, they are a

natural outgrowth of a dispute resolution process that emphasizes

full and frank disclosure of information through discovery.

II. General Atomics is Entitled to Protection of its
Confidential and Proprietary Information from
Unilateral Disclosure by the Staff.

The Commission has asked General Atomics and the

Licensee to address whether they have a "legal entitlement to

protection of their confidential information from disclosure to

NRC investigatory and enforcement staff not involved in the

litigation."

That a party to a litigated proceeding has a legal

entitlement to adequate protection of its confidential and

proprietary information from unwarranted disclosure has not and

cannot be contested. The NRC Staff has not challenged that some

level of protection is due, NRC Brief at 14, and the NRC

regulations themselves provide for protection of such material.

10 C.F.R. §§ 2.740(c). So do the authorities cited on page 6 of

this Answer.

The issue, therefore, is not whether General Atomics'

information is entitled to protection, but whether the Licensing

Board's power to protect that information should be limited when

applied to the NRC Staff.

The lodestar in the interpretation of the NRC

regulations is the wording of the regulation itself, which takes

precedence over other methods of interpretation. See, e._g,
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Public Service Co. of New Hampshire (Seabrook Station, Units 1 and

2), LBP-89-38, 30 NRC 725, 745 (1989), aff'd ALAB-949, 33 NRC 484,

489-90 (1991). Thus, the meaning to be ascribed to the

regulations should be derived from the words used. See U.S. Dept.

of the Air Force v. FLRA, 952 F.2d 446, 452 (D.C. Cir. 1991)

("plain language" of regulation controls). In this case, the

regulations grant the Licensing Board clear, broad and

unconditional authority over the conduct of the proceedings and of

the participants, including authority over the mode and use of

discovery material. The regulations specifically grant the

Licensing Board broad power to issue protective orders governing

the conduct of all participants to a proceeding. An exception to

these powers when applied to the NRC Staff, therefore, cannot be

supplied by interpretation.

The NRC Staff, moreover, enjoys no privileged status in

a litigated proceeding. Rather, it is just another party to the

proceeding, enjoying all the rights of and subject to the same

duties as other parties. Thus, the NRC Staff is as much bound by

the procedural constraints of a litigated proceeding as any other

party. See Louisiana Power and Light Co. (Waterford Steam

Electric Station, Unit 3), ALAB-801, 21 NRC 479, 484 (1985).

The NRC Staff nevertheless attempts to find support for

its position by claiming that a "tension" exists between the Order

and (1) regulations describing and authorizing the functions of

the 01 and OIG and (2) certain management directives.

The NRC Staff's argument starts off with an unstated

premise that the general authorizing provisions concerning the 01
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and OIG or the "management directives" overrule by implication the

specific regulations governing adjudicative proceedings. A

fundamental tenet of interpretation of regulations is that the

specific controls over the general -- not the other way around.

See Colorado Nurses Ass'n v. FLRA, 851 F.2d 1486, 1492 (D.C. Cir.

1985). The NRC regulations contain the specific provisions

vesting the Licensing Board with authority to govern discovery,

and regulations establishing and describing generally the

functions of 01 and OIG fall far short of a specific limitation on

the Licensing Board's specific authority. Moreover, as the

Licensing Board found, the management directives do not rise to

the level of regulations and, therefore, the regulations control.

Order at 16.

In any event, the NRC Staff's claimed "tension" between

its duties as a participant in this proceeding and the independent

duties as NRC employees is nothing new to those who engage in

civil discovery subject to protective orders. Other participants

who gain information subject to a protective order might, absent

the order, have a duty to disclose it for the benefit of their

clients or employers. The "tension," however, is resolved by the

supremacy of the protective order and the authority of the

judicial officer over the discovery process. The participant

should feel no tension in refraining from doing that which is

specifically and unequivocally prohibited; and the duty to the

employer or client can be fully resolved by seeking modification

of the terms of the Order, as the NRC Staff has every right to do

under the terms of Paragraph 7.
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III. Paragraph 7 of the Order is the Most Practical Method
Available to Balance the Various Interests at Stake.

The Commission also asks whether "there are protective

devices other than those imposed by the Licensing Board, including

10 C.F.R. S 2.790, that would be workable and effective."

The protective devices in 10 C.F.R. S 2.790 are

inapplicable here because they assume dissemination of

confidential information within the NRC. Rather, those protective

devices relate to protection from dissemination to the public.

There is no issue of dissemination to the public in this litigated

proceeding; the issue is disclosure within the agency. 1

Additionally, the NRC Staff does not contend that

General Atomics' information is entitled to no protection from

disclosure. In turn, General Atomics does not contend that the

NRC Staff has no need for at least some confidential and

proprietary information for purposes of this proceeding. Indeed,

General Atomics does not contend that the NRC Staff should be

forever barred under any circumstances from disclosing information

to others within the NRC, and the Licensing Board made clear in

the Order that the Order would not apply to disclosures relating

to immediate health and safety concerns. Order at 19.

1 The parties apparently agree that 10 C.F.R. S 2.790 is not
pertinent to the purposes sought to be achieved by Paragraph 7.
NRC Brief at 14. In any event, S 2.790 contemplates a document-
by-document decision-making process, which would be burdensome for
the Licensing Board, the NRC Staff and General Atomics in the
context of a litigated proceeding involving potentially thousands
of confidential documents.
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Paragraph 7 represents a practical and careful

reconciliation of the acknowledged and legitimate interests at

stake. General Atomics' information is given protection against

the perils of widespread dissemination, including the risk of

inadvertent disclosure by the NRC, by keeping the material within

the confines of the participants of this proceeding. The Order

does not contain a prohibition for all time and under all

circumstances of disclosure of confidential material by the NRC

Staff to others in the NRC. Rather, Paragraph 7 simply requires

pre-clearance by the NRC Staff of any such disclosure with the

Licensing Board. The channels of discovery are cleared by the

existence of an Order ensuring that General Atomics will not be

harmed by an unwarranted disclosure of confidential information.

Meanwhile, the Commission should not lose sight of the

fact that the Order does not affect the operations of the 01, OIG

or other NRC organs. As the Licensing Board noted, the NRC

retains and can exercise any and all of its "awesome"

investigatory tools at any time. Order at 13.

The mechanism of Paragraph 7, however, is the only way

practical to achieve a balance between the various interests at

stake. Any other solution would vest with the NRC Staff the

unilateral right to disclose as it sees fit General Atomics'

information, and would, in essence, arbitrarily hold the NRC

Staff's claimed interest higher than General Atomics' acknowledged

strong interest in confidentiality. Indeed, the only alternative

suggested by the NRC Staff is that it provide an after the fact

report of disclosure to the Licensing Board or the Commission.
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That is no protection to General Atomics at all; the horse will

already have left the barn.

CONCLUSION

Paragraph 7 of the Order breaks no new ground. Rather,

it represents a specific application of a well-tested resolution

of competing interests in civil litigated proceedings. Paragraph

7 is solidly grounded, moreover, in the NRC's own regulations.

General Atomics requests that the Commission affirm the Licensing

Board's Order.

Step en M. Duncan
Bradfute W. Davenport, Jr.
Mays & Valentine
110 South Union Street
Alexandria, Virginia 22314
(703) 519-8000

Counsel for General Atomics

July 28, 1995
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