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MEMORANDUM AND ORDER
(Ruling on Motion for Protective Order)

On December 2, 1994, the Sequoyah Fuels Corporation (SFC)

filed a motion requesting a protective order that, except for a

single paragraph concerning the disclosing of confidential

information to certain specified offices, is agreeable to all

parties.' The order contemplates controlling the disclosure and

use of confidential business information and records as protected

discovery material under 10 C.F.R. § 2.740(c). The controversy

over the contested paragraph, numbered 7, relates to the possible

disclosure of confidential material by the Staff to NRC offices

'Motion for Protective Order (December 2, 1994).
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who are not involved in the development or litigation of this

proceeding.2

The paragraph proposed by SFC and supported by its parent

organization General Atomics (GA) reads as follows:

7. Nothing in this Protective Order shall
prevent NRC Staff authorized to receive Protected
Discovery Material from using such material as is
appropriate in the legitimate exercise of their
respective duties, provided that they shall not
disclose such materials to any individual not
authorized to receive material under this Protective
Order without first obtaining either the consent of the
party whose Protective Discovery Material is being
disclosed or the approval of the Licensing Board.

The paragraph proposed by the Staff, Native Americans for a Clean

Environment (NACE), and the Cherokee Nation reads:

7. Nothing in this Protective Order shall
prevent NRC Staff authorized to receive Protected
Discovery Material from disclosing such to the NRC
Executive Director for Operations, the NRC Director of
the Office of Investigations, or the NRC Inspector
General, or their staff, but such NRC Staff shall
inform each of the foregoing to whom Protected
Discovery Material is disclosed that the material was
obtained from documents covered by this Protective
Order. Notwithstanding any other provision contained
in this Protective Order, the NRC Executive Director
for Operations, the NRC Director of the Office of
Investigations, or the NRC Inspector General, or their
staff may use or refer such Protected Discovery
Materials as is appropriate in the legitimate exercise
of their respective duties.

DISCUSSION

As recommended by the foregoing, SFC proposes that,

protected discovery materials be disclosed only to individuals

2Id. at 3-4.
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engaged in the litigation unless the consent of the producing

party or the Board is obtained. 3 The Staff contends this

limitation impedes the ability of the Staff to provide

information to the Executive Director for Operations (EDO), the

Agency's senior staff official whose responsibilities include

supervising and coordinating the operational activities of all

Staff offices, and "could restrict the flow of information" to

the Agency's Office of Investigations (01) and Office of

Inspector General (OIG). These offices, it is asserted, have a

"vital role" in assuring public health and safety and protection

against fraud, abuse and wrongdoing.

The Staff claims further that the Agency's management

directives impose a duty on NRC employees to report allegations

of licensee or contractor wrongdoing. The Staff, accordingly,

asserts an independent responsibility to report information of

any wrongdoing obtained through the materials transmitted in the

protective order to the NRC offices indicated, and asserts that

it would be inappropriate to obtain the consent of a party, or

the Board, prior to the communication of any protected

information. 4 The supervisory or investigative functions of

these offices are delineated in 10 C.F.R. Part 1, §§ 1.13, 1.31

and 1.36. SFC proposes that if the Staff is concerned about

obtaining the contributing party's consent to transmitting any

3Id.

4Staff Response to SFC Motion for Protective Order at 3-9
and n.8.
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protected information to the offices indicated, it would not

object to the Staff proceeding ex parte to the Board. 5

In sum, SFC requests the protection of the Board against a

claimed unilateral power in the Staff to independently distribute

confidential discovery material to individuals not engaged in the

present litigation.6 And the Staff contends the Board lacks

jurisdiction to direct the Staff in the performance of its

regulatory responsibilities, or to supervise the manner in which

Agency employees refer information to 01 or OIG for possible

investigation.' The Staff argues, with the Board's jurisdiction

being limited, it cannot interfere with NRC employees'

responsibility to communicate matters involving health, safety or

wrongdoing to the offices indicated. 8

In oral argument, the Staff acknowledges that a "tension"

exists between the Board's responsibilities to control discovery

and the Agency's policy "governing the Staff." Tr. 171.

However, it contends such tension must be resolved in favor of

the Staff whose responsibility "overrides the delegation to the

Board . . . to oversee discovery." Tr. 175. SFC argues the

5SFC Reply to Staff Response to Motion for Protective Order
at 3.

6SFC concedes that protected material can be provided the
EDO in the exercise of his supervisory role on this litigation.
See SFC Reply to Staff Response to Motion for Protective Order
at 2; see also Tr. 132-133.

7Staff Response to SFC Motion for Protective Order at 9.

8Staff Answers to Board Questions (March 3, 1995).
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Staff is only entitled to confidential information as a party to

this proceeding and under 10 C.F.R. S 2.740(c) that information,

in NRC's litigative processes, requires the Licensing Board's

protection against inappropriate releases. Tr. 165-166.

Since NRC case history reveals no precedents concerning the

proposed use of protected information for nonlitigative purposes,

the Staff and SFC were questioned during oral argument on whether

the matter should be referred to the Commission for policy

direction or whether a change in the regulations authorizing the

transfer should be sought. Neither the Staff nor parties

believes such action necessary, contending the Board has the

authority to resolve the issue before us. Tr. 149-153, 190-191.

Questions were also raised by the Board on the standard to

be used to evaluate the appropriateness of the Staff submitting

protected materials concerning wrongdoing to supervisory or

investigative offices, and GA opined the test should be the

"reasonableness" of the Staff's justification. Tr. 137-140.

NACE expressed a concern over the Board's having to consider an

issue of wrongdoing "totally unrelated" to the decommissioning

matter before the Board (Tr. 211-212); and the Staff persists

that the Board's maintaining jurisdiction over this issue would

be tantamount to directing or supervising the work of the

Staff. 9 The Staff questions whether time delays could impact an

9Staff Response to SFC Motion for Protective Order at 7-9;
Tr. 191-192. The Staff indicates a willingness to notify the
Board, ex Darte and in camera, that a referral of protective

(continued...)
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investigation adversely if allegations of wrongdoing had to be

presented first for Licensing Board approval. However,

assurances of the ability of a Board to respond rapidly in such

circumstances did not alter the Staff's basic position that no

discretion is permitted on reporting such allegations or wrong-

doing activity to supervisory or investigative offices.

Tr. 196-197; 209-211.

The parties are further in disagreement concerning

provisions dealing with requests for protected discovery

information under the Freedom of Information Act (FOIA). The

parties diverge on whether the Board has authority to resolve

disputes over the exemption of protected information under the

provisions of the Act. All parties in the proceeding, except the

Staff, support GA's supplemental motion to add a new paragraph 6

to the Protective Order. The motion proposes that employees of

NRC's Assistant General Counsel for Administration; the Office of

Nuclear Material Safety & Safeguards, Program Management, Policy

Development & Analysis Staff; and the Office of Administration,

Division of Freedom of Information and Publication Services

review protected discovery information for the purpose of

9(...continued)
information has been made. See Staff Supplement to Oral Argument
Regarding Motion for Protective Order at 3 n.6.

10See Stipulated Motion for Protective Order (February 3,
1995); Staff Response to GA's Stipulated Supplemental Motion for
Protective Order (February 24, 1995); GA Motion for Leave to
Reply (March 2, 1995); Staff Response to GA Motion for Leave to
Reply (March 6, 1995).
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determining whether exemptions under the statute apply to

requests for protected materials." If determined to be not

exempt, the party producing such materials would have the right

to apply for a Board determination and to argue before the Board

that such materials are not agency records subject to the Act. 12

The Staff contends the Licensing Board has no jurisdiction to

consider FOIA requests of protected discovery information since

the Agency has established different procedures for handling such

matters.13

DECISION

With the Staff basically alleging an exemption from the

controlled information provisions of a protective order, we are

confronted here by an issue of first impression. 14 This

"For purposes of clarity, we have inserted herein several
ministerial changes requested by GA to its Stipulated
Supplemental Motion for Protective Order of February 3, 1995.
Although the Staff objected to a motion by GA for leave to reply
to the Staff response to GA's Supplemental Motion, the Board
grants the motion in the interest of obtaining full information
on the parties' views concerning the applicability of the Freedom
of Information Act to this proceeding.

12Stipulated Supplemental Motion for Protective Order at 1-2.

13The Staff, citing General Electric Co. v. NRC, 750 F.2d
1394 (1984), alleges the Agency is free to disclose protected
information even if the Board should rule otherwise. The factual
setting there, however, is different than the discovery phase in
the case before us. See Staff Response to GA's Stipulated
Supplemental Motion for Protective Order (February 24, 1995) and
GA Motion for Leave to Reply (March 2, 1995).

14The Staff submitted evidence of a prior effort to have a
protective order amended for the referral of information to NRC

(continued...)
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position is in conflict with the provisions of 10 C.F.R.

§ 2.740(c) wherein the Licensing Board is authorized to issue

orders to protect against discovery disclosures of a party's

trade secrets, confidential research, development or commercial

information or to require that disclosures of such information be

made in a designated way.

The Commission's regulation concerning protective orders is

patterned after Rule 26(c) of the Federal Rules of Civil

Procedure, and we look to decisions interpreting the federal rule

for guidance. 15 This is useful where, as here, there is a

dearth of NRC decisions on the matter before us.16

Discovery procedures contemplate parties in an adjudicative

proceeding making full disclosure of all information relevant to

the subject matter of a case as a means of eliminating surprise

and efficiently expediting the disposition of litigation. The

14( ... continued)
investigative offices. However, no guidance is provided herein
since the Licensing Board never acted on the motion. See Staff
Supplement to Oral Argument Regarding Motion for Protective Order
at 2-3.

1 5Toledo Edison Co. (Davis-Besse Nuclear Power Station),
ALAB-300, 2 NRC 752, 760 (1975).

16The Appeal Board approved a protective order restricted to
the parties in the proceeding in VirQinia Electric and Power Co.
(North Anna Nuclear Power Station, Units 1 and 2), ALAB-555,
10 NRC 23, 28-29 (1979). Although the decision sheds some light
on the claimed inviolability of the Staff's role in protective
orders, the Staff alleges the decision has little precedential
value since it was decided prior to the establishment of the 01,
OIG and the Agency's Management Directives relied upon here. See
Staff Supplement to Oral Argument Regarding Motion for Protective
Order at 3-4.
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process enables parties to obtain complete knowledge of the

issues and facts involved in litigation. 17 It is recognized

that the discovery process is not unfettered, however, and has

"ultimate and necessary boundaries.",18 One such limitation is

the provision for protective orders which highlights the

tribunal's authority to control the discovery process and

circumscribe the invasion of inquiries into what otherwise are

the private and confidential business domains of party

litigants. 19

In providing authority to permit discovery of confidential

information only in a designated way, it has been noted that,

with few exceptions, the protection granted parties or persons

against the disclosure of trade secrets and confidential business

information restricts the use of such information to those

engaged in the proceeding. 20 Protective order information has

been held to be reachable by a grand jury subpoena, 21 but a

review of federal court decisions suggests that the exceptions

17Moore's Federal Practice, ¶ 26.02.

18Hickman v. Taylor, 329 U.S. 495, 505-507 (1947).

19Wright and Miller, Federal Practice and Procedure, § 2036.
2 0Marcus, Myth and Reality in Protective Order Litigation,

69 Cornell Law Review 72, 73 (1983); see also cases cited, Wright
and Miller, Federal Practice and Procedure, Vol. 8, § 2043 n.29;
as an example of such limitation, see Admin. Conference of the
United States, Manual for Administrative Law Judges, 192
(Form 19-d).

21In re Grand Jury Subpoena, 836 F.2d 1468, 1477 (4th Cir.
1988); cert. denied, 487 U.S. 1240 (1989).



- 10 -

recognized for extra-judicial releases of protected information

are generally in circumstances where either a statute or an

agency's rules and regulations specifically provide for the

disclosure of information obtained by it.22 A leading case

prohibiting other uses of information obtained by protective

orders and restricting utilization to the litigation for which it

was obtained is Rhinehart v. Seattle Times, 98 Wash.2d 226,

654 P.2d 673 (1982). Upholding a protective order, even though a

prior restraint on publishing information obtained in a discovery

process, the court noted that by "allowing liberal discovery,

with inquiries into matters which would not necessarily be

introduced or admissible at trial, [courts] were permitting

invasions of a litigant's private domain and were rightly

concerned" about protection against abuse of the discovery

23process. In sustaining the state court's decision, the U.S.

Supreme Court referred to the Court's broad discretion to decide

the appropriateness of a protective order and to weigh fairly the

interests of the parties affected by discovery.24 Although a

protective order for securing the confidentiality of trade

information has issued, the Court always has the discretion to

22See, e.g., Resolution Trust Corporation v. KPMG Peat Marwick,

779 F. Supp. 2 (D.D.C. 1991).
23Rhinehart, 98 Wash.2d at 242.

24Seattle Times Co. v. Rhinehart, 467 U.S. 20 (1984).
Although the circumstances of this case involved first amendment
rights, the decision has general applicability. See also Harris
v. Amoco Production Co., 768 F.2d 669 (5th Cir. 1985), cert.
denied, 475 U.S. 1011 (1986).
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subsequently modify the order, assuming an adequate showing of

good cause. 2 5 As a matter of practice, lawyers and judges

assume litigants use material obtained through discovery only for

preparation for litigation even where the Court has not entered a

protective order. It has been pointed out, in this connection,

that discovery is essentially a private affair.2 6 And discovery

has been denied where the purpose of a discovery request was to

gather information for use in proceedings other than a pending

suit. 27 It has been pointed out that courts should not sanction

and encourage the use of private litigants' devices (i.e.,

discovery) as reinforcements for federal prosecutors, whether

civil or criminal. 28 And it has been recognized that a demand

for sensitive documents can be made "not in a sincere effort to

gather evidence for use in a lawsuit but in an effort to coerce

the adverse party, regardless of the merits of the suit, to

25Public Citizen v. LiQQett Group, Inc., 858 F.2d 775 (1st
Cir. 1988), cert. denied, 488 U.S. 1030; see also In re Agent
Orange: Product Liability Litigation, 821 F.2d 139 (2nd Cir.
1987), cert. denied, 484 U.S. 953 (1987).

26See Wright, Miller and Marcus, Federal Practice and
Procedure, 1994 Supplement at 197; see also Marcus, The Discovery
Confidentiality Controversy, 1991 U. Ill. L. Rev. 457, 458.

2 7Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 352 n.17
(1978).

28GAF Corp. v. Eastman Kodiak Co., 415 F. Supp. 129, 132
(S.D. N.Y., 1976).
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settle it in order not to have to disclose sensitive

documents. ,129

In the present case, the parties are attempting to resolve

future discovery difficulties by an "umbrella" protective order

designed to accommodate in advance all requests for confidential

information. As noted in the Manual for Complex Litigation, such

orders "expedite the flow of discovery material while affording

protection against unwarranted disclosures.",30 The Staff is not

obligated to enter into such a prearranged protective order but

its participation is a recognition that its execution will be in

the Agency's best interests, as well as other party litigants. 3 1

Alternatively, it could have opted to wait and challenge denials

of requests for confidential information requested in the

ordinary course of the discovery process. A prearranged

protective order, however, is frequently seen as an efficient

method of obtaining the information a case requires since the

resolution of disputed confidentiality issues under the good

29Marrese v. American Academy of Orthopaedic SurQeons, 706 F.2d

1488, 1495 (7th Cir. 1983).
30Manual for Complex Litigation 2d, at 52 (1985).

31The Staff recognizes that a protective order is "desirable
in this case . . ." and will "facilitate the discovery pro-
cess, . . . conserve time and . . . streamline the process."
Staff Response to SFC Motion for Protective Order at 1; and Staff
Reply to GA Brief in Support of Motion for Protective Order at 7-
8.
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cause standard in the regulations is frequently a time-consuming

process.
32

On delineating the respective supervisory, administrative or

investigative responsibilities of the EDO, and the Directors of

the 01 and OIG offices, the Staff asserts that restricting its

ability to communicate wrongdoing though privileged information

violates the Commission's policy on the free flow of

communications, interferes with the Agency's ability to assure

public health and safety and protect against fraud, abuse and

wrongdoing. 33 This appears to the Board as an exaggerated claim

which implicitly argues the basic responsibilities of the NRC

offices would be threatened by not having discovery information

available to it. In its operations, the agency can make a

variety of demands for information from licensees (10 C.F.R.

§ 2.204), as it has in the past with this licensee, and the

investigatory powers of 01 and OIG are extensive enough that they

can hardly be considered as hampered by the inability to receive

protected discovery information. As has been pointed out, "the

government as investigator has awesome powers, not lightly to be

enhanced or supplemented by implication."' 34 It is our

conclusion that if the Staff's position has validity, no basic

32Marcus, Myth and Reality in Protective Order Litigation,

69 Cornell Law Review 1, 23 (1983).
33Staff Response to SFC Motion for a Protective Order at 37.

34GAF Corp. v. Eastman Kodak Corp., 415 F. Supp. 129, 132
(S.D. N.Y. 1976).
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reason exists for it ever to be a party to a protective

agreement. 35 SFC does concede that the EDO's supervisory

responsibilities are involved in all NRC litigation and to the

extent of any involvement in this proceeding, that office is

entitled to the privileged information discussed herein. See

Tr. 132-133.

A more serious challenge is presented by the Staff's claim

that a protective order represents an interference with its

responsibilities as directed by the NRC. The management

directives claimed by the Staff as obligating it to report all

matters of possible wrongdoing, irrespective of their genesis, to

01 or the OIG, would, if interpreted any other way than the Staff

claims, "be inconsistent with the objective of the Agency's

Management Directive."' 36 The Staff's position is untenable for

several reasons. Management directives are required to be

adopted by all federal departments and agencies and as formulated

are an internal management system for communicating an agency's

"policies, objectives, responsibilities, authorities,

requirements, guidance, and information to employees.' 3 7

35The Staff argues that a protective order is not necessary
to bind the Staff due to the provisions of 10 C.F.R. S 2.790 and
18 U.S.C. S 1905, but it has agreed to be voluntarily subject to
a protective order and waive requiring determinations under the
regulations in order to conserve time and streamline the process.
See Staff Reply to GA Brief in Support of Motion for Protective
Order at 7-8. See also Tr. 171-173.

36Staff Answers to Board Questions at 2; see also

Tr. 171-172.
37NRC Management Directives System Directive, Policy 1.1-01.
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(Emphasis supplied). Directive 1.1(041) indicates that the

directive applies to and must be followed by "all NRC . .

employees." Volume 8 of the 14 volumes of the management

directives concerns Licensee Oversight Programs, and 8.8, or

Chapter NRC-0517 and Appendices I-III of that volume, which is

cited by the Staff as support for its position herein, deals with

the Management of Allegations and defines "the policy and

procedures for the proper receipt, processing, control, and

disposition of allegations received for resolution by NRC offices

that concern NRC-regulated activities."'38 The chapter cited

involves the handling of allegations of wrongdoing by Office

Directors and Regional Administrators and the Agency's Office of

Investigations. The management directive makes no reference, as

the Staff concedes, to allegations of wrongdoing based on

protected confidential information solicited through the

discovery process and excludes from its definition of allegation

"matters being handled by more formal processes such as . . .

hearing boards . . . . 1139 Although the Staff's conclusion that

this exclusion only involves matters "related to the issues in

the proceeding" is debatable, 40 the Commission could have stated

that the definition of allegations covers information received

38NRC Staff Answers to Board Questions, March 3, 1995.

39NRC-0517-043.

40Staff Answers to Board Questions at 3.
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from whatever source, including protective orders, had it

intended to do so.

The issue before us, however, is whether the Agency's

Management Directives can be equated with regulatory requirements

and thus avoid having to meet the procedural rule-making

requirements of noticing rule-making in the Federal Register,

soliciting public comments, and publishing final regulations.41

We do not believe, and do not concur in, the Staff's judgment

that the availability of management directives in the Agency's

Public Document offices places those who do business with the NRC

on notice of the Agency's policies and practices. 42 Even if a

contrary judgment were to be made, a reading of the management

directive cited by the Staff (8.8) provides no information that

privileged discovery material is embraced within its terms.

Although it can be presumed that the Staff's position is based on

the supposition that wrongdoing might be deduced from protected

discovery information (Tr. 208-211), there is no evidence of

wrongdoing in this case, nor hint of how evidence of such derived

from protected discovery material transforms itself into

allegations, as contemplated by the management directive cited.

Weighing the conflicting interests of the parties in the

proposed protective order, it appears to the Board in a final

analysis that to permit the Staff to ignore the confidential

4 1See 10 C.F.R. § 2.804.

42See Staff Answers to Board Questions at 4 n.3.
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status of protected information erodes the foundation of

protective orders as authorized by the rules. There is nothing

in the regulations of this Agency that authorizes the exercise of

such a power, and if that authority appears necessary to the

responsible functioning of the NRC, the Commission can direct a

rule be publicly proposed for adoption. It also needs pointing

out that the Staff's proposed version of paragraph 7 goes much

beyond the premise of allegations of wrongdoing. By its terms,

there is no requirement of any investigatory purpose to trigger

the Staff's authority to release protected information. The

Staff would be entitled to release any and all protected

information to the offices indicated without having to meet any

criteria of wrongdoing. With no restraints, such an unbalanced

authority provides an opportunity for one litigant in a

proceeding to vitiate the protection of confidential information

in a way the discovery process never contemplated.

It cannot be successfully maintained that the Staff, as one

litigant in a proceeding, in the absence of statutory or

regulatory authority directing otherwise, can perform with

different responsibilities than other litigants. It must operate

and conform to the same standards as apply to other parties.

Related to the substance of the Staff's argument here, it has

been stated that a protective order should be enforced against a

third party, including the (federal) government, and that absent

43Louisiana Power and LiQht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-801, 21 NRC 479, 484 (1985).
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some extraordinary circumstance or compelling need, a protective

order should not be vacated or modified merely to accommodate the

Government's desire to inspect protected testimony for possible

use in a criminal investigation.4 4

Sustaining a lower court's upholding of stipulations of

confidentiality for witnesses' testimony against the federal

government, the Court of Appeals stated:

These [the government's] arguments ignore a more
significant counterbalancing factor--the vital function
of a protective order issued under Rule 26(c), F.R.
Civ. P., which is to "secure the just, speedy and
inexpensive determination" of civil disputes, Rule 1,
F.R. Civ. P., by encouraging full disclosure of all
evidence that might conceivably be relevant. This
objective represents the cornerstone of our
administration of civil justice. Unless a valid Rule
26(c) protective order is to be fully and fairly
enforceable, witnesses relying upon such orders will be
inhibited from giving essential testimony in civil
litigation, thus undermining a procedural system that
has been successfully developed over the years for
disposition of civil differences. In short, witnesses
might be expected frequently to refuse to testify
pursuant to protective orders if their testimony were
to be made available to the government for
investigatory purposes in disregard of those
orders. [45]

In a case 46 involving the U.S. Environmental Protection

Agency, and similar in its factual setting to the one before us,

the Court affirmed the use of the trials court's discretion

restricting the agency's use of protected discovery information

44Martindell v. International Tel. & Tel. Corp., 594 F.2d 291

(1979).
4 5 Id. at 295-96.

46Harris v. Amoco Production Co., 768 F.2d 669 (5th Cir.
1985), cert. denied, 475 U.S. 1011 (1986).



- 19 -

for investigative purposes. The decision was based, in part, on

the lack of statutory authority for the use of discovery

information in the conduct of the Agency's investigatory

function.

We do not conclude that the uncovering of possible evidence

of wrongdoing through the discovery of protected information may

not, on occasion, present a problem for the NRC. However, in the

absence of regulatory authority or some policy direction by the

Commission, the Staff must be bound by the terms of the order

contemplated here. It has been stated that the "Commission and

its adjudicatory boards have always proceeded on the assumption

that the terms of all protective orders will be scrupulously

observed by everyone who acquires confidential information under

such an order.",47 We do not state, if the Staff (or the Board

itself) became aware of information involving immediate threats

to health and safety, that an obligation does not exist to report

such information to responsible NRC officials, irrespective of

the source of such information. This obligation is always

present. Here, we emphasize the difference between evidence that

may lead to allegations of wrongdoing and information on existing

dangers to the public's health or safety.

However, the Staff, having no authority to use protected

information for nonlitigative purposes, confronts us with another

dilemma inasmuch as the ruling leaves a proposed protective order

47Houston LightinQ and Power Co. (Allens Creek Station,
Unit 1), ALAB-535, 9 NRC 377, 400 (1979).
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not consensual and agreeable to all parties. The Board has

several options: First, not to grant a protective order in its

present form on the basis that an essential element of good cause

has not been adequately shown as is otherwise required by the

regulations. 48 The parties would then have to proceed seriatim

pursuant to the regulations governing the obtaining of protected

information, 10 C.F.R. SS 2.740(c) and 2.790. This ruling would,

however, further delay this proceeding and leave the parties in a

posture they wanted to avoid. And even though that result rests

with the parties whose motions are before us, we would not be

responsibly conducting our charge to take action to avoid

delay. 49 We are concerned about the pace of this adjudication

and that ruling, requiring the observance of good cause and other

procedural requirements of the regulations would consume further

argument and unnecessary time.

The second option would be to refer this matter in its

entirety to the Commission. However, the Board's role is to

decide disputed issues and it is that responsibility we meet by

rendering a decision on the disputed issue before us. We are not

called upon either to declare some Commission policy askew or to

establish some policy matter the Commission should embrace. The

Board is called upon to issue a protective order, the terms of

which are tailored to prevent possible misuse of proprietary

48See 10 C.F.R. § 2.740(c).

49See 10 C.F.R. S 2.718.
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information. This act is well within the jurisdiction of the

Board and the parties agree that it is within the Board's

competence to settle disputes concerning the terms of the

protective order without the intervention of the Commission.

Unlike the Staff which has as its function differing roles --

administration, enforcement and regulation -- the Board's role is

exclusively adjudicatory in nature. At this juncture, a largely

undefined Commission policy which the Staff claims places

restraints on its ability to abide by the terms of the protective

order does not, nor should not, prevent the Board from acting in

its narrow adjudicatory role. If the Staff chooses, for reasons

it has outlined, to go against the terms of the protective order

after it has issued, it can apply to the Commission for such

guidance or relief.

The third option, and the one adopted herein, is to

determine that support for the protected order, with the

paragraph 7 version as requested by GA, has been adequately

substantiated. There has been no issue here of the need for a

protective order and, except for that paragraph, all parties

support it. The material described here, over which SFC

expresses a concern about inadvertent releases, 50 is entitled to

protection as privileged or confidential information. A formal

procedure is included in the proposed order controlling

accessibility by those involved in the litigation, and an

50Tr. 136, 217.
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opportunity for parties to challenge the bona fides of protected

material is available. A provision is included in the order

(paragraph 12) providing for Board review where objections are

made to the designation of material as protected discovery

material and the Board also reserves herein, infra, the right to

review the status of protected discovery material introduced into

the record prior to the close of this proceeding. And finally, a

procedure is provided for assuring the Staff of a Board review,

ex parte and in camera, of that protected material it represents

as constituting wrongdoing and requiring the consideration of the

offices designated. We do not agree that the Board review

constitutes, in any degree, a directing or supervising of the

Staff in the conduct of its responsibilities.5 1 While there is

admittedly tension created by the different roles the Staff and

the Board must play, the Board simply is exercising its authority

to supervise the discovery procedure, as required by NRC's Rules

of Practice in 10 C.F.R. § 2.740(c). To require the Staff to

abide by the same rules as other parties may act as a restraint

but the regulations provide the stricture, not the Board. We do

agree there should be no requirement in the proposed order for

the Staff to request consent from the party producing protected

discovery materials and we strike that provision from paragraph 7

of the order. In light of the foregoing, and weighing the

respective interests of the parties in this proceeding, we find

51See Staff Response to SFC Motion for Protective Order at 7-9.
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the case for the protective order requested is adequately

supported and SFC's motion, with the amendments hereafter noted,

is granted. In the event the parties desire to pursue additional

discussions regarding the provisions of this order, they are of

course free to do so and the Board would entertain a motion to

modify its provisions if agreeable to all parties.

We have reviewed the positions set forth by GA and the Staff

concerning a procedure for handling any future FOIA requests of

protected discovery information. GA recommends that the

Licensing Board, having authority over the discovery procedures,

should be the final arbiter of releases of protected material

sought by FOIA requests. The Staff contends that since the

Agency has established its own procedure, pursuant to the

requirements of the Act itself52 for considering such requests,

the Board has no jurisdiction over the subject matter. It is the

Board's judgment that this issue is premature and, accordingly,

we issue no pronouncement with respect to it at present.

Consideration of this matter requires a thorough review of the

Agency's FOIA procedure, a resolution of its applicability to

discovered protective materials and determinations on "the

responsible office", "agency records" and "exemptions" set forth

in 10 C.F.R. Part 9, Subpart A of the regulations. These issues

are not only complex and would require additional argument by the

parties, but may not be necessary to decide at all. The Board

525 U.S.C. 552; see also Executive Order 12,600, 52 Fed.
Reg. 23,781 (1987).
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will make a determination of any such FOIA issues at the time of

their appearance and the Staff and other parties are directed to

bring any FOIA request to the Board's attention promptly.

There are several additional matters associated with SFC's

proposed protective order which require attention and concerning

which there appears to be no controversy. First, the changes

recommended by the Staff dealing with agency contractors who

might have access to protected material are granted, as such

persons should be required to execute affidavits of non-

disclosure. Accordingly, revisions to paragraphs 3 and 5 in the

protective order are made as follows:

Paragraph 3. In subparagraph "a," strike out everything

after "case" in line 8 and insert the following in a new

subparagraph: "b. Persons, such as accountants, consultants,

and economists, who are not regular employees of the NRC, and are

assisting in the preparation of this case, or giving testimony in

this case, whether the testimony is oral or written for purposes

of a deposition, interrogatory or hearing, and have a need to

know. These persons are subject to a contractual obligation of

non-disclosure with the NRC." Paragraphs previously designated

as b., c., d., and e. will be redesignated c., d., e., and f.

respectively.

Paragraph 5. In line 3, substitute the designation "3(f)"

for the designation "3(e)."

In addition, in paragraph 10, on page 8, lines 14-15, delete

the words "to the Licensing Board or." This makes clear that
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protected material is to be returned to the party producing it

and not the Board at the termination of the proceeding.

In order to assure the proper handling of protected

discovery material and the Board's authority in providing in

camera treatment for such material, delete the language of

paragraph 11 and substitute the following in its place:

11. Use of any Protected Discovery Materials by

any party in any written or oral testimony, exhibit,

brief, or other submission in this proceeding shall be

subject to the following conditions:

a. Absent disclosure consent by the party whose

Protected Discovery Material is being used, such

Material shall be filed and served in a sealed envelope

or other appropriate receptacle labeled to signify it

is sealed pursuant to this Protective Order.

b. The Licensing Board, as the final arbiter of

the decision making process herein, retains the right

to review the status of Protected Material prior to the

close of the record in this proceeding. In any such

review, the Licensing Board may require the party whose

Protected Material is being used to submit information

in support of a claim for protection from disclosure,

and may afford other parties the opportunity to make

submissions supporting or opposing a claim for

protection.
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c. Absent consent by the party whose Protected

Material is being used or any disclosure determination

pursuant to 1l.b., Protected Discovery Material subject

to this paragraph shall be afforded in camera treatment

in this proceeding.

ORDER

A. The motion for a protective order submitted by Sequoyah

Fuels Corporation, with the amendments indicated herein, is

granted.

B. IT IS HEREBY ORDERED that all parties to this

proceeding, counsel thereto, and the individuals and entities

specified herein, are subject to the following terms and

conditions:

1. This Protective Order governs the disclosure and

use of the following categories of "discovery material"

(documents, answers to interrogatories, and answers to

requests for admissions obtained in this proceeding through

the discovery provisions of Part 2 of the Commission's Rules

of Practice for Domestic Licensing Proceedings and Issuance

of Orders, and any information which would reveal protected

matters in those documents, answers to interrogatories, and

answers to requests for admissions):

a. documents submitted by Sequoyah Fuels

Corporation ("SFC") and/or General Atomics ("GA") which

the Commission has previously determined or determines
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should be withheld from public disclosure pursuant to

10 C.F.R. § 2.790;

b. any discovery material produced in this

proceeding and designated by any of the parties as

"protected" as described below; and

c. any discovery material which would reveal

protected material referred to in clauses (a) and (b)

above.

For purposes of this Protective Order, the foregoing

shall be collectively referred to as "Protected Discovery

Material."

2. If a party responding to a discovery request

believes that any material produced or disclosed in response

to such request:

a. is entitled to protection as privileged or

confidential information, or

b. contains information that constitutes

Protected Discovery Material provided by another party

or which would reveal Protected Discovery Material,

such party shall segregate such material from other portions

of the response to the discovery request and shall designate

such material as Protected Discovery Material by stamping or

otherwise marking it with the legend:

PROTECTED: Subject to Protective Order
in Docket No. 40-8027-EA
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3. Disclosure of Protected Discovery Material shall

be made only to the following persons:

a. NRC Staff counsel and their supervisors, who

are subject to and governed by the nondisclosure

regulations at 10 C.F.R. S 2.790 and/or 10 C.F.R.

SS 9.17 and 9.25 and are assisting in the preparation

of this case; NRC Staff, who are subject to and

governed by the non-disclosure requirements of

10 C.F.R. § 2.790 and/or 10 C.F.R. SS 9.17 and 9.25 and

are assisting in the preparation of this case;

b. Persons, such as accountants, consultants,

and economists, who are not regular employees of the

NRC, and are assisting in the preparation of this case,

or giving testimony in this case, whether the testimony

is oral or written for purposes of a deposition,

interrogatory or hearing, and have a need to know.

These persons are subject to a contractual obligation

of non-disclosure with the NRC.

c. All counsel of record and in-house counsel of

GA, SFC, NACE, or the Cherokee Nation, who are

assisting in the preparation of this case, and their

secretaries and legal assistants who are assisting in

the preparation of this case;

d. Officers and Directors of GA, SFC, NACE or

the Cherokee Nation, who are assisting in the

preparation of this case;
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e. Employees of GA, SFC, NACE or the Cherokee

Nation and persons, such as accountants, consultants,

and economists, who are assisting in preparation of

this case; provided that such employee or other person

has been specifically designated to receive Protected

Discovery Material by written agreement of the party

that is producing or did produce the Protected

Discovery Material or by Order of the Atomic Safety and

Licensing Board ("Licensing Board");

f. Any person from whom testimony is taken or to

be taken in this matter by GA, SFC, NACE or the

Cherokee Nation, whether the testimony is oral or

written, for purposes of a deposition, interrogatory or

hearing; provided that such person has been

specifically designated to receive Protected Discovery

Material by prior written agreement of the party who is

producing or did produce the Protected Discovery

Material or by Order of the Licensing Board.

4. Prior to the disclosure of Protected Discovery

Material to any person identified in clause 3(a), such

person shall be informed by NRC Staff counsel of the terms

of this order and reminded of the non-disclosure

requirements of 10 C.F.R. S 2.790 and 10 C.F.R. SS 9.17 and

9.25.

5. Prior to the disclosure of Protected Discovery

Material to any person identified in clauses 3(b) through
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3(f), such person shall execute an affidavit in the form

appended hereto, as Enclosure 1 to this Order, and such

affidavit shall be served upon the parties to this

proceeding.

6. Any person authorized to receive access to

Protected Discovery Material under this Protective Order

shall not disclose, orally or in writing, any Protected

Discovery Material to any person other than those persons

authorized to receive it under this Protective Order.

Furthermore, no disclosure shall be made other than for

purposes directly related to this proceeding and the hearing

to be held in conjunction with this matter.

7. Nothing in this Protective Order shall prevent NRC

Staff authorized to receive Protected Discovery Material

from using such material as is appropriate in the legitimate

exercise of their respective duties, provided that they

shall not disclose such materials to any individual not

authorized to receive material under this Protective Order

without first obtaining the approval of the Licensing

Board.

8. The restrictions on dissemination of Protected

Discovery Material set forth in this Protective Order shall

not apply to any party's non-public dissemination at its

discretion of documents or materials that contain or would

reveal only its own Protected Discovery Material and that
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neither contain nor would reveal protected material for

which another party is entitled to protected status.

9. The restrictions on dissemination of Protected

Discovery Material set forth in this Protective Order shall

not apply to any party's public dissemination at its

discretion of documents or materials that contain or would

reveal only its own Protected Discovery Material and that

neither contain nor would reveal protected material for

which another party is entitled to protected status. Once a

party has publicly disclosed or disseminated its own

Protected Discovery Material pursuant to this paragraph, the

disclosed or disseminated material shall be deemed disclosed

for all parties and for all purposes, and said materials

shall no longer be subject to this Protective Order or

remain confidential.

10. Parties granted access to Protected Discovery

Material under the terms of this Protective Order shall take

all necessary and prudent steps, including limiting the

numbers of copies made, to prevent disclosure of the

Protected Discovery Material, including any documents,

notes, compilations, summaries or other documents

incorporating the materials or their content. The Protected

Discovery Material cannot be revealed, transmitted, or

communicated to any person who is not described in Paragraph

3 above. Each person given access to the Protected

Discovery Material shall segregate all such material, keep
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it secure, refrain from disclosing it in any manner to

persons not essential to the preparation and completion of

this matter, and shall keep it confidential, and take all

steps reasonably required to ensure that persons to whom

counsel has permitted access for trial preparation maintain

such confidentiality, except as provided for by this

Protective Order or other order of the Licensing Board. In

addition to limiting the number of copies of protected

documents that are made, each party shall maintain a log of

each copy of a protected document that is made, identifying

the document(s) copied and the person(s) given custodial

responsibility for the copied documents. A copy of this log

shall be provided to each party at the conclusion of the

proceeding, including any reviews or appeals, and at any

prior time upon the request of a party. Furthermore,

persons granted access to the Protected Discovery Material

shall, upon completion of this proceeding, including any

reviews or appeals, return all Protected Discovery

Materials, other than those which have been made part of the

record or have otherwise been relied upon by a party, to

counsel for the party producing said material for

disposition. All other Protected Discovery Material shall

be maintained and secured so as to prevent unauthorized

access or disclosure.

11. Use of any Protected Discovery Materials by any

party in any written or oral testimony, exhibit, brief, or
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other submission in this proceeding shall be subject to the

following conditions:

a. Absent disclosure consent by the party whose

Protected Discovery Material is being used, such

Material shall be filed and served in a sealed envelope

or other appropriate receptacle labeled to signify it

is sealed pursuant to this Protective Order.

b. The Licensing Board, as the final arbiter of

the decision making process herein, retains the right

to review the status of Protected Material prior to the

close of the record in this proceeding. In any such

review, the Licensing Board may require the party whose

Protected Material is being used to submit information

in support of a claim for protection from disclosure,

and may afford other parties the opportunity to make

submissions supporting or opposing a claim for

protection.

c. Absent consent by the party whose Protected

Material is being used or any disclosure determination

pursuant to 11.b., Protected Discovery Material subject

to this paragraph shall be afforded in camera treatment

in this proceeding.

12. Any party may object to the designation of

material as Protected Discovery Material. Such objections

shall be made by a letter to the party claiming protection,

which letter shall identify the material to which the
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objection is addressed and the grounds for the objection.

Such correspondence shall be treated as Protected Discovery

Material. Prior to any further proceedings, the objecting

party shall have the burden of consulting with the party

claiming protection. If the dispute is not resolved through

consultation, the objecting party may apply to the Board for

a ruling that the material sought to be protected is not

entitled to such status and protection. In the event of a

dispute concerning the designation of Protected Discovery

Material, the material designated as protected shall be

treated as such under this Protective Order until the Board

orders to the contrary.

13. This Order is without prejudice to the right of

any party to seek further or additional protection of any

discovery material, including an order that certain

discovery not be had.

14. Neither the taking of any action in accordance

with the provisions of this Order, or the failure to object

thereto, shall be construed as a waiver of any claim or

defense in this action. Moreover, the failure to designate

material in accordance with the provisions of this Order, or

the failure to object to such designation at any given time,

shall not preclude the later filing of a motion seeking to

obtain such designation or challenging the propriety

thereof. The entry of this Protective Order shall not be

construed as a waiver of any right to object to the
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furnishing of information in response to discovery and shall

not relieve any party of the obligation of producing

information in the course of discovery.

15. The inadvertent production of any privileged or

work product material shall not be deemed a waiver or

impairment of any claim of privilege or protection,

including but not limited to, the attorney client privilege

and the protection afforded to work product materials. Upon

receiving notice from the producing party that materials,

including copies of summaries thereof, have been

inadvertently produced, all such materials shall be returned

to the producing party within five (5) days of receipt of

such notice.

16. Any allegations of abuse or violation of this

Protective Order will be referred to the Licensing Board for

any action it deems appropriate.
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C. The parties are directed to resume the discovery

process on receipt of this Order and the Board's intention is to

have the process completed by July 31, 1995.

THE ATOMIC SAFETY AND
LICENSING BOARD

ames P lanlCme

ADMINISTRATIVE JUDGE

Rockville, Maryland

April 18, 1995

Judge Bollwerk concurs in part and dissents in part in this

decision. His separate views follow.

Bollwerk, J., concurring in part and dissenting in part:

I find the bulk of the protective order issued by the Board

unobjectionable, including the NRC staff-proposed modifications

to paragraphs three and five and the Board-initiated changes to

paragraphs ten and eleven. I do, however, have two basic

disagreements with the majority's determination to accept the

Sequoyah Fuels Corporation and General Atomics (SFC/GA) version

of paragraph seven of the order. This provision mandates Board
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review and approval of any determination by staff personnel

litigating this proceeding that protected SFC/GA proprietary

discovery material should be given to staff investigative or

enforcement personnel. My objections to paragraph seven, which

are both substantive and procedural, flow from the same

source -- my concern about the degree to which this provision

interposes the Board into investigative and enforcement

activities delegated to the staff by the Commission.

My procedural problem is with the majority's decision to act

in the first instance to adopt either the SFC/GA or the

staff/intervenor version of paragraph seven. Without a doubt,

deciding issues properly presented by the parties in an

adjudication is one of the paramount duties of a judicial

officer. Here, however, choosing between the competing versions

of paragraph seven implicates a significant question about the

authority of this Board to involve itself in determinations

regarding the initiation and prosecution of agency investigations

and enforcement actions. Because this provision presents such an

important issue regarding the extent of the Board's authority in

an area that traditionally has been considered within the

delegated purview of the staff and because the Commission is the

ultimate repository of both the investigative/enforcement power

and the judicial authority that are implicated here, in this

instance certification of the parties' dispute to the Commission

is warranted. See 10 C.F.R. §§ 2.718(i), 2.786(g); see also

infra note 4; cf. RTC v. Thornton, 798 F. Supp. 1, 4 (D.D.C.
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1992) (once agency issued practice guidelines permitting intra-

agency sharing of subpoenaed materials, it became entitled to

share those materials internally without notice to document

supplier). But see New England Power Co. (NEP, Units 1 and 2),

LBP-78-9, 7 NRC 271, 280 (1978) (denying request to certify

question to Commission regarding Licensing Board's authority to

suspend staff review of operating license application).

Notwithstanding my preference to place the matter directly

into the hands of the Commission without a Board decision,

because the majority has chosen to act on paragraph seven, I

outline my disagreement with the substance of their determination

as well. Fundamentally, my concern is with the Board's

incursion into a regulatory area in which it has no authority or

expertise.

My disagreement with the majority's position rests on three

basic precepts. The first is that the authority given this

agency to initiate and pursue investigations and enforcement

actions regarding violations of the Atomic Energy Act (AEA) and

agency regulations resides with the NRC staff. 1 The executive

power to investigate and then undertake an enforcement action

regarding licensees and others involved in regulated activities

was given by the Congress to the Commission as the agency head.

See AEA S 161c, 42 U.S.C. S 2201(c). In turn, this

1 In using the term "enforcement action," I refer to those
proceedings instituted by the staff under 10 C.F.R. Part 2, Subpart
B, against a licensee or anyone else subject to the agency's
jurisdiction.
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investigative/enforcement authority has been delegated by the

Commission (with some oversight constraints) to various staff

personnel and offices, in particular the Executive Director for

Operations (EDO), the Office of Investigations, and the Office of

Enforcement. 2 See 10 C.F.R. SS 1.31(b), 1.32, 1.36(a). See

also AEA § 161n, 42 U.S.C. S 2201(n); NRC Management

Directive 8.8, chap. 0517-032 to -035; id. app. 0517, pt. III.

Thus, the NRC staff has the principal responsibility within the

agency for initiating and conducting investigations and

enforcement actions.

My second premise is that any staff personnel, including

those involved in an agency adjudication, 3 who become aware of

evidence indicating that licensees or others involved in

regulated activities are contravening statutory or regulatory

requirements are under a duty to bring that information to the

attention of those particular staff officials who exercise the

2 NRC "staff personnel" generally are considered to be in
those offices reporting to the EDO. See 10 C.F.R. S 1.31(b). The
Office of the Inspector General (OIG) does not report to the EDO,
see id. § 1.12, but does have responsibility for investigating
agency programs and employees, see 5 U.S.C. app. § 2(1), which
sometimes can involve investigating the activities of licensees and
others engaged in licensed-activities. In light of OIG's
investigative role, my comments regarding the dissemination of
information by staff litigators to staff investigative/enforcement
personnel apply equally to the disclosure of information to OIG
officials.

3 As members of a Commission-level office, see 10 C.F.R.
§ 1.23, attorneys with the Office of the General Counsel (OGC) who
act as counsel in agency licensing and enforcement adjudications
technically are not "staff" personnel. Nonetheless, as staff
representatives, for present purposes I consider them within the
designation of "staff personnel."
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Commission-delegated responsibility to initiate and carry out

agency investigations and enforcement actions regarding

wrongdoing. See NRC Management Directive 8.8,

chapter 0517-052.4 See also Pub. L. No. 96-303, 94 Stat. 855

(1980) (federal employees should uphold the Constitution, laws,

and regulations of the United States and all governments therein

and never be a party to their evasion); 5 C.F.R.

§ 2635.101(b) (11) (all federal employees shall disclose waste,

fraud, abuse, and corruption to appropriate authorities); NRC

Management Directive Handbook 7.4(A) (allegations of wrongdoing

regarding conduct of NRC employees or contractors should be

reported to Office of Inspector General). As a consequence, in

reviewing a particular discovery document, if a member of the

staff litigating this case comes across information that

4 The majority finds this management directive irrelevant
because it makes no specific reference to the exact situation now
before the Board. Given the subject matter involved it is not
wholly apparent to me why this lack of a specific directive is
controlling. See infra note 5. In any event, given the majority's
apparent recognition that the Commission can provide staff
litigators with the authority to provide protected materials to
staff investigation/enforcement personnel without Board
involvement, see Majority Opinion at 17, this concern about a lack
of clear Commission direction seemingly supports my suggestion that
the paragraph seven matter be certified to the Commission for its
consideration and resolution.

The majority also finds this management directive
unpersuasive because it is not a regulation. Judicial authority
suggests, however, that in determining how an agency allocates
responsibility for internal handling of documents produced pursuant
to legal process, agency policy guidelines can provide the
necessary direction. See Thornton, 798 F. Supp. at 4 (issuance of
internal practice guidelines entitles agency to share subpoenaed
material internally pursuant to guidelines).
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evidences a violation or potential violation of any statutory or

regulatory requirement, that individual is under a duty to

disclose that information to appropriate staff investigative or

enforcement personnel.

My final premise is that oversight of ongoing staff

activities concerning the initiation or prosecution of

investigations and enforcement actions generally is not a matter

within the Commission-delegated jurisdiction or the expertise of

a presiding officer adjudicating a challenge to a completed staff

enforcement action. Previously, in overturning an Appeal Board

order that required the staff to perform a management capability

assessment as part of the staff's future review of a reactor

operating license application, the Commission declared that a

presiding officer's delegated authority to conduct adjudications

does not include the authority to "direct the staff in

performance of [its] administrative functions." Carolina Power &

Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3,

and 4), CLI-80-12, 11 NRC 514, 516 (1980). See also Florida

Power & Light Co. (St. Lucie Nuclear Power Plant, Unit No. 2),

ALAB-553, 10 NRC 12, 13-14 (1978) (Appeal Board would not review

staff determination to accord higher priority to recent Three

Mile Island accident notwithstanding fact that resulting reduced

allocation of manpower to adjudicatory proceeding would delay

scheduled staff filing); Philadelphia Electric Co. (Fulton

Generating Station, Units 1 and 2), LBP-79-23, 10 NRC 220, 223

(1979) (staff license application docketing and review activities
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are not under supervision of Licensing Board); New EnQland Power

Co., LBP-78-9, 7 NRC at 279-80 (denying request that a Licensing

Board suspend the staff's review of operating license

application)., Nothing presented by SFC/GA suggests that the

Commission intended that the staff's vital investigative and

enforcement responsibilities should be treated differently. 6

Besides this lack of Board authority, it also seems apparent

that the determination SFC/GA paragraph seven requires is one

that a Board's experience and expertise makes it ill-equipped to

make. To be sure, in exercising the authority granted by the

Commission to adjudicate challenges to an enforcement action, the

presiding officer must assess the propriety of any staff

5 I note that in these Appeal Board and Licensing Board
decisions, there is no citation to a particular regulation or
internal manual as a source of the staff's administrative
authority; it is simply acknowledged that the staff has that
prerogative. It is not clear to me why, even in the absence of a
specific directive, the duty of any staff member to report
suspected wrongdoing to the proper staff investigative/enforcement
authorities is not equally apparent.

6 1 am unable to find that the Appeal Board's decision in

Virginia Electric & Power Co. (North Anna Nuclear Power Station,
Units 1 and 2), ALAB-555, 10 NRC 23 (1979), which is referenced by
the majority, is precedent for adopting the SFC/GA version of
paragraph seven. In North Anna, in granting a protective order for
proprietary information, the Appeal Board stated that "[n]o
disclosure of the [assertedly] proprietary information described
above shall be made outside the United States Nuclear Regulatory
Commission or to anyone within the Commission who is not taking an
active part in the review of such information." Id. at 29. The
import of this language for disclosure of discovery material to
staff investigative/enforcement personnel is somewhat ambiguous,
see Tr. at 192, particularly because the "active review" of such
information could involve investigative/enforcement personnel. I
would require a much clearer statement of judicial intent to
consider this decision a binding precedent here.
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investigative or enforcement activities to determine whether the

bases specified as supporting a contested enforcement action are

factually and legally sound and are sufficient to support the

remedy sought or the sanction imposed. 7 See OncoloQy Services

Corp., LBP-94-2, 39 NRC 11, 25 (1994). This is not the judgment

that SFC/GA paragraph seven involves, however.

Under the SFC/GA version of paragraph seven, in determining

whether staff litigators may disclose particular proprietary

information to agency investigative/enforcement personnel, the

Board apparently is to apply a standard of "reasonableness,"

i.e., is it reasonable to permit staff litigators to turn the

information over. See Tr. at 137-39. The Board does make

"reasonableness" determinations in ruling on other information

disclosure requests. For example, in assessing the propriety of

a request for an adjudicative subpoena, the Board must make a

"reasonableness" judgment about the relevance of the subpoena as

measured against the party contentions or staff charges at issue

in the proceeding. See FTC v. Anderson, 631 F.2d 741, 746 (D.C.

7 As the presiding officer responsible for the conduct of an
adjudication, a Board does have authority for overseeing the
introduction of investigative/enforcement information into the
proceeding, through discovery or otherwise. See FTC v. Atlantic
Richfield Co., 567 F.2d 96, 104 (D.C. Cir. 1977)
(allowing agency investigative staff to provide information to
staff litigators without notice and opportunity to object by other
parties would negate authority and responsibility of Administrative
Law Judge over adjudicatory process). This instance, however,
presents the opposite situation, i.e., what is the authority of the
presiding officer to oversee the dissemination of potential
investigative/enforcement material to other agency staff operating
outside the adjudicatory proceeding.
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Cir. 1979). Its determination under SFC/GA paragraph seven is

fundamentally different. Besides requiring that the Board assess

whether the information the staff would disclose is reasonably

relevant to some purported wrongdoing, if the Board is to fulfill

SFC/GA's supposed aim of preventing staff misuse of the material,

see infra p. 45, the Board necessarily must also judge whether

the staff's concern about purported wrongdoing is itself

"reasonable." This, in turn, involves the Board in determining

whether an agency investigation or enforcement action should be

initiated or pursued, an executive judgment wholly outside the

range of the adjudicatory experience and expertise of the Board.

In contrast to what I find are these compelling reasons for

the Board to keep out of this area of staff responsibility, the

principal arguments put forth by SFC/GA in support of Board

intervention are wholly unconvincing. First, they assert that

the Board's intervention in the staff's investigative/enforcement

process will minimize access to their confidential commercial

information that, in turn, will minimize the possibility of

inadvertent or otherwise improper disclosure. See Tr.

at 137, 217. This argument carries little weight here, however,

given the staff personnel to whom the disclosure would be made.

By the very nature of their duties, those in the investigative

and enforcement offices in the agency have the most experience in

handling "confidential" information. These officials are, in

fact, the agency personnel most likely to ensure that it remains

confidential. If, as the staff's proposed version of paragraph
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seven provided, investigative/enforcement personnel are advised

of the confidential commercial nature of the information, I have

no difficulty in concluding that they have the training and

experience to see it is not improperly disseminated.

The other argument of SFC/GA is that the Board's

intervention is necessary to ensure the integrity of the

adjudicatory process. According to SFC/GA, by invoking their

right to challenge the staff's enforcement order in the agency's

adjudicatory process, and then complying with the agency's

discovery rules by turning over information relevant to this

adjudication, they should not be subjected to the possibility

that the private commercial information they disclose will be

used for a purpose having nothing to do with the proceeding,

i.e., as support for some collateral agency investigation or

enforcement action. See [SFC] Reply to NRC Staff's Response to

Motion for Protective Order (Jan. 6, 1995) at 3 [hereinafter SFC

Reply].

Implicit in this SFC/GA assertion is the suggestion that the

Board's review of staff information disclosures is necessary to

ensure that the staff does not abuse its

investigative/enforcement authority. 8 Such speculation about

8 Consistent with the sort of investigative/enforcement
"abuse" protection they apparently seek for their proprietary
information, SFC/GA might ask that the Board also protect
nonproprietary information from disclosure to staff
investigative/enforcement personnel. See Tr. at 217-19. Compare
Anderson, 631 F.2d at 747-48. Given the generally public nature of
nonprivileged discovery information, their failure to do so is
understandable as a practical matter.
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possible staff abuse, however, flies in the face of the usual

presumption that government officials will properly discharge

their official duties. See United States v. Chemical Foundation,

Inc., 272 U.S. 1, 14-15 (1926). Moreover, in asserting that the

administrative adjudicatory process under which the information

is obtained somehow mandates a limitation on its use in the

investigative/enforcement process, SFC/GA fundamentally

misconstrue the nature of the regulatory environment in which

this proceeding takes place.

As the court noted in Harris v. Amoco Production Co., one of

the authorities relied upon by the majority here:

"Unlike courts, which are concerned primarily
with the enforcement of private rights
although public interests may thereby be
implicated, administrative agencies are
predominantly concerned with enforcing public
rights although private interests may thereby
be affected. To no small degree
administrative agencies for the enforcement
of public rights were established by Congress
because more flexible and less traditional
procedures were called for than those evolved
by the courts."

768 F.2d 669, 671 (5th Cir. 1985) (quoting FCC v. National

Broadcastinq Co., 319 U.S. 239, 248 (1943) (Frankfurter, J.,

dissenting)), cert. denied, 475 U.S. 1011 (1986). What this

guidance suggests is that one who appears in a court proceeding

and one who participates in an agency adjudication should have

very different expectations about the extent to which their

private interests are to be served in that proceeding.
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The Harrison case makes clear that because the enforcement

of private rights predominate in a court proceeding, a private

litigant should reasonably expect that protected material

disclosed to agency personnel as part of the discovery process

will be subject to judicial scrutiny prior to any further

disclosure to agency investigators. See id. at 684-85. In

contrast, a private party in an adjudication before an agency

whose cardinal duty in all its proceedings, adjudicatory and

otherwise, is to protect the public interest, should not

reasonably expect that, in the absence of some relevant claim of

privilege, 9 it will be able to delay or otherwise impede agency

personnel charged with upholding that public interest from

informing authorized agency investigation/enforcement personnel

about evidence of regulatory wrongdoing.' 0 The protection

9 Although the purported concern of SFC/GA is with the
disclosure of propriety information that could cause financial
harm, with their version of paragraph seven they seek to protect
the information from being used to initiate or pursue an
investigation or enforcement action relating to wrongdoing. Of
course, the usual way to protect incriminating material is to
assert a self-incrimination privilege; however, here the corporate
nature of the records likely to be involved means that such a
privilege probably cannot be invoked by SFC/GA. See 8 John H.
Wigmore, Evidence in Trials at Common Law S 2259a, at 353 & n.1
(McNaughton rev. 1961) (citing, among others, Hale v. Henkel, 201
U.S. 43, 74-75 (1906)). Any attempt by SFC/GA to use paragraph
seven to assert an otherwise unavailable privilege clearly is not
appropriate.

10 Because the staff also has the responsibility to use

information about wrongdoing to make criminal referrals to the
United States Department of Justice (DOJ), as appropriate, see 10
C.F.R. S 1.36(c), also troubling is the degree to which the SFC/GA
provision would interpose the Board into staff's relationship with
DOJ. Compare SEC v. Dresser Industries, Inc., 628 F.2d 1368, 1384-

(continued...)
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claimed by SFC/GA simply is not appropriate in the context of

this regulatory agency proceeding.

Ultimately, the best the Board can do to address the SFC/GA

concern about possible staff "misuse" of their propriety

discovery information is to do what has been done in other

instances when staff activities with some bearing on an

adjudication nevertheless are outside of the presiding officer's

sphere of authority -- see that the Commission, which is the body

with ultimate supervisory responsibility for the staff, is

informed of the staff's actions. See St. Lucie, ALAB-533, 10 NRC

at 14. Accordingly, I would modify paragraph seven to provide

that when staff litigators find it necessary to disclose

confidential discovery information obtained in this proceeding to

10(...continued)
87 (D.C. Cir.) (en banc), cert. denied, 449 U.S. 993 (1980).

This is not the only question about the extent of appropriate
Board interposition that arises with the adoption of SFC/GA
paragraph seven. Paragraph seven states that staff litigators are
prohibited from disclosing protected discovery materials.
Unanswered is the question of the degree to which staff litigators,
without turning over the actual documents, are prohibited from
informing staff investigative/enforcement personnel about the
existence of such materials and their concern that those materials
evidence wrongdoing that warrants further investigation. For
instance, does the seeming concern about staff "misuse" of the
materials go so far as to permit the Board to prohibit staff
litigators from giving investigative/enforcement personnel a list
of document titles when such a listing would not result in the
disclosure of any propriety information? Such a list presumably
would aid investigators materially in obtaining the materials by a
10 C.F.R. § 2.204 demand for information or through an
administrative subpoena, the alternative document retrieval avenues
referenced by the majority. Having started down the proverbial
"slippery slope" with the adoption of SFC/GA paragraph seven, it is
not apparent to me where the Board's supervision of ongoing staff
investigative/enforcement activities ends.
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staff investigative/enforcement officials, they must

simultaneously inform the Commission of their action." The

Commission could then take whatever action it deems appropriate

to oversee the use of that information in the staff's

investigative/enforcement process. I find this approach, which

is entirely within the Board's delegated authority as the

presiding officer in this adjudication, would provide a suitable

accommodation of the competing public and private interests

involved here.

11 Consistent with the SFC/GA admission that presentations to
the Board under its version of paragraph seven could be in camera
and ex parte to avoid prejudicing an investigation, see SFC Reply
at 3 n.l; Tr. at 139, I would afford similar confidentiality for
staff document dissemination filings with the Commission.
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captioned proceeding.

1. 1 am . My affiliation is
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respects with its terms and conditions with respect to protected

material produced in connection therewith. I will not disclose

any protected discovery material, either orally or in writing, to

any individual other than those individuals admitted under the

Protective Order by the Licensing Board.

3. I acknowledge that any violation of the terms of the

Protective Order may result in the imposition of sanctions as the

Licensing Board deems appropriate, including but not limited to
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referral of the violation to appropriate bar associations and

other disciplinary bodies. I further acknowledge that a party

whose protected discovery material is improperly disclosed shall

be entitled to all remedies under law or equity.
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