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INTRODUCTION 
 
 Pursuant to 10 C.F.R. § 2.309, and this Board’s Scheduling Order dated March 4, 2013, 

Intervenor Oglala Sioux Tribe (Tribe) hereby submits this Consolidated Reply to the 

Answers/Responses filed on behalf of NRC Staff and Powertech (USA) Inc. (Powertech) in 

opposition to the Tribe’s list of contentions on the Draft Supplemental Environmental Impact 

Statement (DSEIS) for the proposed Dewey-Burdock project.1 

 In their responsive documents, both NRC Staff and Powertech argue for rejection of each 

and every contention raised by the Tribe.  Throughout these arguments, however, both opposing 

parties ignore this Board’s previous Order on admitting contentions in this matter, misapply 

                                                           
1 The deadline for NRC Staff and Powertech to Answer the Tribe’s DSEIS contentions was 
March 6, 2013.  Board Order dated February 14, 2013.  Prior to that deadline, Powertech filed an 
unopposed Motion for Extension of Time requesting an extension until March 11, 2013, which 
was granted by the Board, and which set the Tribe’s Consolidated Reply deadline at March 25, 
2013.  Board Order dated March 4, 2013.  NRC Staff, however, explicitly did not request an 
extension for its Answer.  Nevertheless, NRC Staff filed its Answer on March 7, 2013, with no 
indication of good cause or any other reason for missing its March 6, 2013 deadline as required 
under 10 C.F.R. § 2.307(a).  The Tribe responds to both Answers as if timely filed, but does note 
that unexcused failure to comply with NRC regulations is basis for disregarding a filing.  See 
Davis-Beese, LBP-11-34, 2011 WL 10468316, *6 (2011). 
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NRC precedent, and routinely resort to improper arguments on the merits of the contentions, 

rather than properly restraining the arguments to the admissibility of the contentions.   

 Each contention is addressed below.  However, the objections raised by NRC Staff and 

Powertech must fail where each relies on the mistaken premise that the NEPA contentions 

address substantive deficiencies in Powertech’s application and Powertech’s environmental 

documentation.  Instead, the newly-filed contentions address the required NEPA justification and 

rationale that NRC Staff must provide when analyzing all reasonable alternatives, including 

NRC’s Staff’s preferred alternative of issuing licenses for ISL production and disposal of the 

resulting byproduct. 

 The caselaw make it clear that NRC Staff’s justification, rational, and analysis is new 

information that must be found in the NEPA document prepared by the agency.   

[NEPA] binds federal officials to justify their plans in public, after a full airing of 
alternatives.  It thus blends a faith in technocratic expertise with a trust in democracy. 
Officials must think through the consequences of-- and alternatives to--their 
contemplated acts; and citizens get a chance to hear and consider the rationales the 
officials offer. 
  

Simmons v. United States Army Corps of Eng’rs, 120 F.3d 664, 666 (7th Cir. 1997)(emphasis 

supplied) citing Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989).  NRC 

Staff’s request to treat all NEPA contentions as late filed and inadmissible, if accepted, would 

eliminate the ability of the Tribe, its members, and other impacted citizens to hear and consider 

NRC Staff’s rationales.  In other words, NRC Staff and Powertech advocate a position that 

results in the absurd situation where all NEPA contentions are unripe before the NEPA 

documents is issued and are late and inadmissible after the NEPA document is issued.   

 Although the Tribe recognized at the outset of these proceedings that NEPA contentions 

must be based on the rationale and analysis in the NEPA documentation, in an abundance of 
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caution the initial contentions addressed NEPA.  As expected, these contentions were opposed 

by NRC Staff and Powertech as premature.  The Board declared, without prejudice, that NEPA 

contentions were not yet ripe because NRC Staff had not yet taken the action required by NEPA. 

August 15, 2010 Order at 61-62 (“Tribe must wait until the draft supplemental environmental 

impact statement (SEIS) is issued by the NRC Staff”), accord Id at 84 (“the issue raised in 

Contention 9 will not ripen until the NRC Staff has completed its NEPA review”).   Now that 

NEPA contentions have ripened into new contentions with the publication of the DSEIS, NRC 

Staff and Powertech contend that it is too late to file NEPA contentions.   

 In short, NRC Staff and Powertech misinterpret NEPA and implementing regulations to 

achieve the absurd and self-serving result that the Board can never be presented with contentions 

that address whether or not NRC Staff has met their statutory duty to “justify their plans in 

public” within the required NEPA document.  Simmons v. United States Army Corps of Eng’rs, 

120 F.3d 664, 666 (7th Cir. 1997).  As set forth herein, the Board should reject the arguments set 

forth by NRC Staff and Powertech and admit each and every one of the Tribe’s contentions.  

DSEIS Contention 1 (Cultural Resources) 

Both NRC Staff and Powertech object to the Tribe’s DSEIS Contention 1.  Powertech 

argues simply that the contention is “not ripe for admission or adjudication because the Section 

106 process and its evaluations of National Register eligibility and potential mitigation are not 

complete.”  Powertech Response at 8.  NRC Staff argues that the contention is inadmissible 

because the Tribe failed to identify any new and materially different information in the DSEIS to 

support the contention.  NRC Staff Answer at 14.  NRC Staff further argues that the Tribe has 

failed to identify any legal requirement that it provide an analysis of cultural impacts in a DSEIS 

and that the Tribe has not “proven” the merits of its contention.  NRC Staff Answer at 14.  
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Lastly, NRC Staff argues that the contention it argues is not yet ripe is also “moot” given “Staff’s 

stated intention of supplementing the DSEIS to address the results of any field survey involving 

the tribes.”  NRC Staff Answer at 15.  Each of these arguments should be rejected. 

With regard to Powertech’s argument, the company ignores the Tribe’s citation to 

multiple requirements of the National Historic Preservation Act (NHPA) section 106 that impose 

mandatory duties on NRC Staff.  Tribe’s List of DSEIS Contentions at 6-9.  Among these 

requirements specifically cited by the Tribe are NRC Staff’s duties to “make a reasonable and 

good faith effort to identify historic properties,” “assess” and develop alternatives to “mitigate” 

impacts under 36 C.F.R. Part 800.  Id. at 6-7.  These requirements are in addition to NRC Staff’s 

duty to “ensure that the section 106 process is initiated early in the undertaking’s planning” and 

recognize the government-to-government relationship between the NRC and the Tribe.  Tribe’s 

List of DSEIS Contentions at 8. 

Powertech’s (and NRC Staff’s) argument that the Tribe’s contention is not ripe ignores 

and conflicts with this Board’s August 5, 2010 (Memorandum and Order – Ruling on Petitions to 

Intervene and Request for Hearing), in which the Board held the Tribe’s NHPA and NEPA 

contentions regarding cultural issues not ripe with respect to the application because “it is not the 

duty of an applicant to consult with a Tribe regarding cultural resources at a proposed site, but 

instead is the duty of the agency to initiate and follow through with the consultation process.”  

August 5, 2010 Order at 61.  As a result, the Board further held that “[t]he Tribe must wait until 

the draft supplemental environmental impact statement (SEIS) is issued by the NRC Staff to 

interpose the issue of the adequacy of the agency’s consultation efforts.”  Id. at 61-62.  As such, 

there is no basis now for Powertech (or NRC Staff) to contend that this contention is 

inadmissible at this stage. 
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Specifically regarding NRC Staff’s “mootness” argument, the Board should reject the 

position that NRC Staff can preclude a contention based on “stated intention” of supplementing 

the DSEIS in the future.  The Tribe has pled an admissible contention – what NRC Staff does in 

the future may or may not moot that contention.  While NRC Staff may be able to make such an 

argument should its “stated intention” ripen into lawful consultation and supplementation of the 

DSEIS, it should not be able to pre-emptively “moot” an otherwise admissible contention based 

on actions that it has not yet taken.   

Apart from the NHPA consultation issues, both Powertech and NRC Staff ignore that the 

Tribe’s contention explicitly raises not just the inadequacies of the NHPA section 106 

consultation, but also violations of the National Environmental Policy Act (NEPA) and NRC 

regulations with regard to the lack of adequate analysis on impacts to cultural resources.  In 

particular, the Tribe cites to both NEPA and NRC regulations that require each draft EIS to 

include an analysis of all environmental impacts of a proposed action, including impacts to 

cultural resources.  Tribe’s List of DSEIS Contentions at 5 (citing 10 C.F.R. § 51.71(d)).  The 

Tribe also recites and expressly relies on 10 C.F.R. § 51.70(a), requiring NRC Staff to conduct 

its NEPA analyses in conjunction with other surveys and studies required under federal law.  

Tribe’s List of DSEIS Contentions at 5.  The Tribe’s contention specifically identifies the 

portions of the DSEIS where the NRC Staff admits that it has not conducted the necessary 

surveys or review of impacts to complete its required cultural resource impact analysis.  There is 

no dispute that the Tribe’s contention pled and substantiated substantial issues that were not 

addressed in the DSEIS concerning undetermined impacts to the Tribe’s cultural and historic 

resources. Tribe’s List of DSEIS Contentions at 9-10. 
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Instead of arguing about the adequacy and specificity of the Tribe’s contention (which it 

does not), NRC Staff instead resorts to argue the merits, an approach that was repudiated by the 

Board.  NRC Staff Answer at 14.  Instead of putting the proper focus on the pleading 

requirements, NRC Staff argues what it believes are its “substantial efforts” to engage in 

consultation.  Id.  Indeed, at one point, NRC argues that the Tribe’s contention should be held 

inadmissible because the Tribe has failed to “prove a lack of consultation on the Staff’s part.”  

Id. (emphasis supplied).  As repeatedly held by this Board on August 5, 2010, arguments on the 

merits are inappropriate at the contention pleading stage of this proceeding.  See e.g. August 5, 

2010 Order at 19, 38, 57, 60, 63, 69, 76. 

Lastly, the NRC Staff’s argument that the Tribe’s cultural resources contention should be 

held inadmissible for failure to identify new or materially different information should also be 

rejected.  Upon the original notice of the application in 2010, the Tribe raised an admissible 

contention regarding the lack of the required cultural resource impact analysis in the application 

– namely the lack of a competent cultural resource survey/inventory for the affected properties.  

As described in the Tribe’s List of DSEIS Contentions, despite the intervening three years, no 

new surveys or inventories, let alone analysis of impacts, have been conducted.  Tribe’s List of 

DSEIS Contentions at 9.  As a result, the same insufficient information that formed the basis of 

Powertech’s inadequate application materials now forms an inadequate basis for the NRC Staff’s 

analysis in the DSEIS. 

In essence, NRC Staff’s argument is that because the applicant’s information was 

inadequate, and nothing has been done by NRC Staff to rectify that problem in the NEPA 

context, no new information exists upon which to base a NEPA contention. This argument is 

spurious, ignores NRC’s consultation, trust, and government-to-government duties, and conflicts 
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with this Board’s ruling on August 5, 2010 that the Tribe would have an opportunity to raise this 

NEPA argument as a new contention should the NRC Staff’s analysis be similarly deficient.  

NRC Staff cannot have it both ways, arguing at the onset of this proceeding that NEPA does not 

impose duties on the applicant, so no NEPA contentions may be admitted based on the 

application, then failing to remedy the identified flaws in its NEPA document and now arguing 

that no new information exists upon which to base a NEPA contention.  The Board should 

squarely reject this nonsensical approach to contention pleading that would shield NRC Staff 

from scrutiny by the Board, the Tribe, and citizens. 

Overall, neither Powertech nor NRC Staff have provided any credible basis reject the 

Tribe’s cultural resources contention based on NHPA, NEPA, and implementing regulations, 

which impose duties on NRC Staff that must be satisfied through NEPA documentation and 

analysis procedures, not the volumes of paper exchanged between Powertech and NRC Staff. 

DSEIS Contention 2 (Baseline Groundwater Conditions). 

Both NRC Staff and Powertech object to the admission of the Tribe’s DSEIS Contention 

2 pertaining to the DSEIS’ lack of an adequate baseline groundwater quality analysis as required 

by NEPA and NRC regulations.  Much like its argument objecting to the Tribe’s NEPA 

contention on the inadequate analysis of cultural resource impacts, NRC Staff argues that 

because the DSEIS provides scant new or materially different information on baseline water 

quality, there is not new information to base a NEPA contention on.  NRC Staff Answer at 15-

16.  NRC Staff further argues that the Tribe failed to identify any specific portions of DSEIS 

with which it takes issue.  NRC Staff Answer at 16.  Lastly, NRC Staff and Powertech contend 

that Powertech submitted additional groundwater data in 2011, rendering any NEPA contention 

on this matter untimely, and that the alleged availability of Powertech’s paperwork via ADAMS 
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can substitute for documentation and analysis in a NEPA document.  NRC Staff Answer at 16-

17; Powertech Response at 10.      

 NRC Staff’s argument that the Tribe failed to identify materially different data in the 

DSEIS should be rejected.  In fact, the Tribe asserts that it is the ongoing lack of any competent 

baseline groundwater analysis – an omission carried forward from the application to the DSEIS – 

that forms the basis of this contention.  NRC Staff should not be able to escape review of its 

NEPA duties, which the Board acknowledged in its August 5, 2010 Order do not apply to the 

applicant, by simply pointing back to the applicant’s inadequate analysis.  Indeed, the Board 

acknowledged in its August 5, 2010 Order that the Tribe had specifically raised violations of 

NEPA in this regard in the Tribe’s initial filing of contentions.  August 5, 2010 Order at 62.  

Now that the NRC Staff has adopted this error of omission in its DSEIS, the Tribe re-asserts this 

contention in its latest filing, as directed by the Board.  In short, this NEPA contention ripened 

with the publication of the DSEIS and the newly available contention is timely filed. 

NRC Staff’s argument that somehow the Tribe failed to identify portions of the DSEIS 

that fall short of the requirements of NEPA and NRC regulations is demonstrably false.  Dr. 

Moran in his opinion (¶¶ 57-75), and the Tribe in the contentions filing (pp. 13-14), spent 

considerable time identifying those portions of the DSEIS with which the Tribe takes issue.  

Further, because this issue is one of omission, it is irrational for the Tribe to be able to identify 

those portions of DSEIS where missing necessary data is not presented.  Here, the Tribe 

described in detail the scientific bases, including the opinions of Dr. Moran and Dr. Abitz, upon 

which a competent baseline water quality analysis should be based as required by NEPA and 

NRC regulations – and then specifically asserted that the DSEIS lacked this information.  Tribe’s 

List of DSEIS Contentions at 12-14.  The Tribe’s pleading in this regard is clearly 
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distinguishable from that in Millstone, 54 N.R.C. 349 (2001), which is relied upon repeatedly by 

NRC Staff.  In Millstone, the proposed intervenor failed to identify with any specificity even 

“some minimal factual and legal foundation in support of their contentions.”  Id. at 361-362.  

Although NRC Staff interpretation of Millstone ignores the Board’s prior determination that full 

exposition and determination on the merits is not required at the pleading stage, the Tribe’s 

contentions contain the necessary factual and legal foundation. 

Lastly, both NRC Staff and Powertech argue that the Tribe should have raised its NEPA 

contention upon the submittal of Powertech RAI documents.  However, the Tribe had already 

successfully alleged that the Powertech information was inadequate (including under NEPA) in 

its first contention pleading.2  While the additional information submitted by Powertech in 

response to NRC Staff RAIs may conceivably be relied upon by Powertech and NRC Staff in the 

merits phase, it is not a basis to preclude the Tribe from raising contentions under NEPA based 

on the NRC Staff’s inadequate analysis in the DSEIS. NRC Staff’s argument also ignores the 

Board’s previous holding that because NEPA imposes no duties on Powertech, such challenges 

to an applicant’s materials is not appropriate, but it proper when the NRC Staff’s NEPA 

documents are produced.  

DSEIS Contention 3 (Hydrogeological Confinement) 

As with the previous two NEPA contentions, NRC Staff and Powertech assert that the 

Tribe failed to identify new or materially different information contained in the DSEIS.  NRC 

Staff Answer at 18; Powertech Response at 13.  Further, NRC Staff makes a detailed argument 

                                                           
2 See McGuire, 56 N.R.C. 373, 382 (“a contention contesting an applicant’s environmental report 
generally may be viewed as a challenge to the NRC Staff’s subsequent draft EIS”).  
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as to the portions of the DSEIS that it believes supports a defense on the merits of this 

contention.  NRC Staff Answer at 19-20.   

In its filing, the Tribe specifically identified its third DSEIS contention as both one of 

omission, and one alleged with support from Dr. Moran with regard to the scope and nature of 

the required information to meet NEPA and NRC regulatory requirements.  Tribe’s List of 

DSEIS Contentions at 15.  Further, this contention carries forward a contention admitted 

previously based on the same inadequate information contained in the application materials.  In 

that earlier pleading, the Tribe specifically identified the lack of information regarding the 

hydrologic geological setting as a violation of NEPA.  See August 5, 2010 Board Order at 65.  

That NEPA does not impose duties on the applicant is not a basis to now reject such a contention 

under NEPA and NRC NEPA regulations (i.e., 10 C.F.R. §§ 51.10, 51.70, and 51.71) based on 

the newly-released DSEIS. 

 NRC Staff’s additional arguments in opposition to this contention delve directly into the 

merits of the claim, rather than addressing admissibility.  NRC Staff Answer at 18-20.  Indeed, 

NRC Staff spends the better part of two pages identifying the portions of the DSEIS that it 

believes supports its position that NRC Staff did provide an adequate analysis of the 

hydrogeological setting.  Id.  NRC Staff asserts that because in its view there are portions of the 

DSEIS that supports its compliance with NEPA, somehow the Tribe has failed to allege and 

admissible contention under Millstone, 54 N.R.C. 349, 358 (2001) and USEC, 63 N.R.C. 451, 

472 (2006).   

However, those cases dealt with contentions for which the Commission found lacking 

even “some minimal factual and legal foundation in support of the[] contentions,” Millstone at 

361-362, and made up of mere references to third party “articles and correspondence, without 
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‘explanation or analysis’ of their relevance....”  USEC at 472. In contrast, the Tribe’s contention 

pleading includes citations and discussion of the applicable statutory and regulatory 

requirements, followed by detailed discussion of the aspects of the DSEIS (with specific page 

references) where the NRC Staff’s NEPA document fails to meet those standards.  Tribe’s List of 

DSEIS Contentions at 16-18.  The Tribe’s detailed examination of the relevant legal 

requirements and specific references to the DSEIS is not analogous to the Millstone and USEC 

cases.  NRC Staff is certainly free to argue its NEPA case at the appropriate time but its merits 

argument is irrelevant and inappropriate at the admissibility stage.  

DSEIS Contention 4 (Ground Water Quantity) 

 NRC Staff argues that the Tribe’s contention regarding the ground water quantity 

analysis in the DSEIS must fail because the estimates of groundwater consumption the Staff cites 

in the DSEIS are based on information Powertech originally submitted in its Environmental 

Report, which forms the basis of an already-admitted contention.  NRC Staff Answer at 21.  

Despite these admissions, NRC Staff goes on to question what “new information” the Tribe 

relies on in making this contention based on the lack of any additional analysis in the DSEIS.  Id.  

Powertech makes an analogous argument.  Powertech Response at 13.   

 The Tribe’s contention with respect to ground water quantity sets forth the applicable 

legal basis as NEPA, along with 10 C.F.R. §§ 51.10, 51.70, and 51.71.  Tribe’s List of DSEIS 

Contentions at 18.  Further, the contention identifies specific portions of the DSEIS where the 

document falls short of NEPA and NRC regulatory requirements.  Id. at 19-20.  As conceded by 

NRC Staff, these issues regarding NEPA are based, in part, on the same information upon which 

the Tribe’s contention regarding inadequate ground water quantity analysis in the application.  

As such, this Board should admit this NEPA contention.  See McGuire, 56 N.R.C. 373, 382 (“a 
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contention contesting an applicant’s environmental report generally may be viewed as a 

challenge to the NRC Staff’s subsequent draft EIS . . . .”).  NRC Staff cannot release NEPA 

documents that blindly parallel the applicant’s information and omissions and then be allowed to 

argue the applicant’s omissions prevent filing of new contentions concerning the newly released 

NEPA.  Citizens against Burlington, Inc. v. Busey, 938 F.2d 190, 209 (D.C. Cir. 1991)(agencies 

have “duty under NEPA to exercise a degree of skepticism in dealing with self-serving 

statements from a prime beneficiary of the project.”). 

 NRC Staff makes an additional argument that this contention should be rejected based on 

sections of the DSEIS NRC Staff contend supports its analysis of water quantity impacts.  As 

with other contentions, however, these citations amount to a premature argument on the merits.  

DSEIS Contention 5 (Technical and Informational Sufficiency) 

NRC Staff contends that the Tribe’s technical and informational sufficiency contention is 

inadmissible based it fails to raise a genuine issue.  NRC Staff Answer at 22.   However, as 

acknowledged by NRC Staff, the Tribe cited to applicable regulations that impose a duty on 

NRC Staff to present its scientific material in a manner that is “concise, clear, and to the point” 

and while incorporating scientific material, to do so “without impeding . . . public review of the 

action.”  NRC Staff Answer at 22 (referencing Tribe’s List of DSEIS Contentions at 20-21).   

Neither NRC Staff nor Powertech contest that the cited regulations impose a duty on 

NRC Staff with regard to technical sufficiency and presentation.  Instead, much of NRC Staff’s 

response is devoted to legal arguments on the merits of the issue.  NRC Staff Answer at 23-24 

(self-description of NRC Staff’s preparation and use of “relevant information . . . figures and 

tables from the application” and arguments regarding alleged compliance with format 
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recommended in NUREG-1748).   These merits arguments are misplaced at this stage of the 

proceeding.  

Procedurally, NRC Staff contends that the contention must fail because the Tribe failed to 

give any explanation as how the public’s ability to review the DSEIS is impeded by the poor 

technical citation practices in the DSEIS.  However, the Tribe spoke directly to this issue, 

explaining that the DSEIS repeatedly cites simply to “Powertech 2011” as the scientific and 

technical support for key conclusions in the NEPA analysis – yet, this citation refers to the 

entirety of a 5,000 page submittal.  See Tribe’s List of DSEIS Contentions at 21-22 (i.e., “[t]his 

lack of specificity makes it virtually impossible to find the precise basis for conclusions made in 

the DSEIS”, also referencing DSEIS blanket citations to “Powertech 2009” and “Powertech 

2010”).  

The NRC Staff’s argument that the Tribe’s contention should be rejected because the 

Tribe could have contacted NRC Staff with questions about the DSEIS material is without any 

support.  NRC Staff Answer at 23.  NRC Staff cites no legal or factual basis for an argument that 

a contention may be rejected for failure to contact NRC Staff.   The regulations cited by the 

Tribe place a duty on NRC Staff to present its technical and scientific information in a manner 

that does not impede public review, not on the Tribe to ferret out the basis for scientific and 

technical conclusions in a poorly presented DSEIS.  Further, the Tribe and others did contact the 

NRC Staff by various means, including the filing of detailed written comments that NRC Staff 

required be filed within 45 days of the DSEIS release.  

Powertech also objects to the Tribe’s contention, but also fails to dispute the applicability 

of the regulations cited.  Instead, the company argues that the contention should be rejected 

because “it is the Tribe’s burden to review the DSEIS and find the references that are required to 
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present admissible contentions.”  Powertech at 15.  This ignores the primary issue of whether the 

DSEIS is technically and scientifically referenced in a competent manner in the first instance.   

Given the Tribe’s citations to regulatory requirements and specific references to portions of the 

DSEIS, the Board should reject Powertech’s objection and find that the Tribe has satisfied the 

minimal contention pleading standards. 

The inadequacy of the technical and scientific presentation of the environmental review 

documents arose in the previous contentions pleading phase in this case.  At that time, the Tribe 

cited the same NEPA requirements as here and the Board held that “[t]hough the Tribe cites to 

the NEPA requirement that environmental documents ‘be written in plain language . . . so that 

decision-makers and the public can readily understand them,’ the Tribe has not shown how this 

requirement applies to the Applicant, as NEPA itself is binding only on the agency.”  August 5, 

2010 Board Order at 74 (internal citations omitted).   As there is no dispute that NEPA is binding 

on NRC Staff, this contention is now admissible. 

NRC Staff and Powertech argue for rejection of any aspect of the contention dealing with 

the use of a draft license.  NRC Staff Answer at 24; Powertech Response at 15.  Both NRC Staff 

and Powertech misinterpret the Tribe’s argument.  The Tribe was not alleging that use of a draft 

license is prohibited.  Rather, the issuance of a new draft license after the publication of the 

DSEIS, where the DSEIS references a draft license as support for its analysis renders these 

references arbitrary and stale.  Tribe’s List of DSEIS Contentions at 22.  Thus, it is the timing 

and lack of notice of the revised draft license that contravenes NRC regulations, not the use of 

draft licenses itself.  See Tribe’s List of DSEIS Contentions at 22 (citing 10 C.F.R. Part A to 

Subpart A). 
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DSEIS Contention 6 (Mitigation Measures) 

 NRC Staff and Powertech object to the Tribe’s contention relating to the lack of required 

analysis of proposed mitigation in the DSEIS.  NRC Staff Answer at 24-26; Powertech Response 

at 15-17.  Principally, both parties admit the substance of this contention by asserting that the 

DSEIS contains no new information beyond that provided by the application upon which to base 

a NEPA contention.  Id. at 25; 18.  The remainder of each party’s presentation consists of 

improper merits arguments, asserting that the DSEIS did present an adequate analysis of 

mitigation measures. 

 NRC Staff asserts that the Tribe cannot show any new information because the NRC 

Staff did not propose any new mitigation measures.  NRC Staff Answer at 25.  This is 

demonstrably false.  In fact, the DSEIS proposes several mitigation measures that were listed in 

the DSEIS as newly proposed by NRC Staff to mitigate ground water impacts.  See DSEIS at 6-

13 to 6-14.  Although it is commendable that  NRC Staff did propose additional mitigation 

relating to groundwater and other aspects of the project, it also confirms that it is the NRC Staff 

actions and analysis, not those provided by the applicant, that are subject to properly filed new 

contentions regarding the newly released DSEIS.  DSEIS, Table 6.2-1 (DSEIS at 6-10 to 6-17).   

DSEIS Contention 7 (Disposal of Byproduct Material) 

NRC Staff and Powertech both argue that the Tribe’s contention regarding lack of 

analysis of a plan for disposal of 11e2 byproduct material is inadmissible.  In support, both NRC 

Staff and Powertech argue that the Tribe has failed to present new information in the DSEIS 

because the DSEIS simply carries forward the analysis presented in the application materials.  

NRC Staff Answer at 27; Powertech Response at 18.  NRC Staff further argues that the Tribe’s 

contention lacks a legal basis, that it should have been raised with respect to the application 
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materials, and that the DSEIS does meet the applicable standards.  The arguments presented 

NRC Staff and Powertech should be rejected by the Board.   

First, both parties admit that the DSEIS contains no new analysis of the disposal of 11e2 

byproduct material from that contained in the application.  NRC Staff Answer at 27; Powertech 

Response at 18.  Neither party acknowledge, however, that the Tribe raised this same contention 

with respect to the application materials, but the contention was not admitted because “[i]t is 

settled law that an applicant is not bound by NEPA, but by NRC regulations in Part 51.  The 

NRC Staff, however, is bound by NEPA.”  August 5, 2010 Board Order at 78.  The Board went 

on to hold that “[i]f, at the time the Staff issues its environmental documents, the SEIS does not 

include an analysis of waste disposal, or if the Tribe feels the analysis is inadequate, the Tribe 

may file a contention at that time. . . .”  Id.  The Tribe has done precisely that.  Now that the 

binding requirements of NEPA are squarely at issue as a result of the publication of the DSEIS, 

this contention is admissible as set forth in the Tribe’s pleading. 

Further, the Tribe did in fact set forth the legal bases for this contention.  The Tribe 

specifically cited NRC NEPA regulations at 10 C.F.R. §§ 51.10, 51.70, and 51.71, as well as 40 

C.F.R. Part 40, Appendix A.  Tribe’s List of DSEIS Contentions at 27.  The Tribe went on to 

reference extensive NEPA caselaw and CEQ regulations which support the Tribe’s contention.  

Tribe’s List of DSEIS Contentions at 29-30.    

NRC Staff’s last argument is that its analysis is adequate under NEPA.  NRC Staff 

Answer at 28-29.  However, as with prior contentions, this is not an appropriate argument at the 

contention admissibility stage, but rather is an argument appropriate for the merits stage.    

Because NRC Staff is bound by NEPA, and the Tribe has set forth a basis in NEPA and NRC 

NEPA regulations, this contention is admissible at this stage of the proceeding. 
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DSEIS Contention 8 (Timing of Contentions) 

 NRC Staff and Powertech object to the Tribe’s contention 8, arguing that it is an 

impermissible facial challenge to the regulations.  NRC Staff Answer at 29-30; Powertech 

Response at 19-20.  Further, both parties argue that the Tribe’s argument with respect to scoping 

is inapplicable because of 10 C.F.R. § 51.92(d).  NRC Staff Answer at 30; Powertech Response 

at 20.   

 In support of its argument to dismiss this contention, Powertech contends that “the Tribe 

was not required to file new or amended contentions on the DSEIS” and that the Tribe could 

simply wait until the FSEIS is issued to file contentions.  Powertech Response at 19 (emphasis in 

original).  NRC Staff similarly argues that the Tribe will have opportunities to participate once 

the final SEIS is published.  NRC Staff Answer at 30.  Although the filing of new NEPA 

contentions after the FSEIS allows NRC Staff to take public comments into account, these 

arguments fly in the face of both NRC Staff’s and Powertech’s repeated and vociferous 

opposition to each and every contention the Tribe has filed throughout this entire proceeding, 

with NRC Staff using public resources to defend application materials for which NRC Staff had 

no responsibility in preparing. Because the applicant and NRC Staff jointly oppose the Tribe’s 

filings as both too late and too early, these contentions were filed.  As the Board ruled, “after the 

NRC Staff has issued its draft or final SEIS, the Tribe will have the opportunity to file new or 

amended contentions under 10 C.F.R. § 2.309(f)(2) if it believes the Staff has not properly 

carried out its consultation responsibility.” August 5, 2010 Board Order at 84. 

 With respect to scoping, a close read of 10 C.F.R. 51.92(d) demonstrates that it does not 

support NRC Staff’s and Powertech’s position.  By its terms, the regulation is designed to guide 

the NRC Staff’s supplemental analysis of site-specific environmental impact statements.  The 
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regulation speaks in terms of applicability to a site-specific “action” and contains no reference to 

generic environmental impact statements.  As a result, the Tribe’s contention and the NRC Staff 

and Powertech responses raise a legal issue as to the applicability of this regulation to the case at 

hand, which supports the admission of this contention to resolve this legal dispute.  

DSEIS Contention 9 (Connected Actions) 

 NRC Staff and Powertech both contend that the Tribe’s contention 9 is inadmissible.  

NRC Staff argues that the Tribe failed to articulate a basis for the contention.  NRC Staff Answer 

at 30.  Powertech argues that the DSEIS complies with NEPA with respect to the issues raised in 

the Tribe’s Contention 9.  Powertech Response at 21.  Powertech’s argument is one on the merits 

that is premature at this stage of the proceeding. 

 This contention is yet another that the Tribe raised previously, which the Board held 

inadmissible because it raised NEPA issues that were held inapplicable to the Applicant.  In its 

Order of August 5, 2010, the Board held with respect to this issue: 

In the context of the NEPA review process, the duty of the lead agency to consider the 
actions of other federal agencies involved in a licensing action, is the responsibility of the 
NRC and not of the applicant.  Accordingly, the issue raised in Contention 9 will not 
ripen until the NRC Staff has completed its NEPA review.  The Tribe, as well as the 
public, will be given an opportunity to comment on the NRC Staff’s draft SEIS.  
Additionally, after the NRC Staff has issued its draft or final SEIS, the Tribe will have an 
opportunity to file new or amended contentions. . . . 

 
Board Order of August 5, 2010 at 84 (internal citations omitted).   

The DSEIS failed to address the actions of other agencies as required by NEPA and NRC 

NEPA regulations, as set forth in detail in the Tribe’s contention pleading, complete with 

relevant citations to applicable legal authority and specific references to the DSEIS.   Tribe’s List 

of DSEIS Contentions at 33-36.  As such, the Tribe has stated an admissible contention with 

respect to this now-ripe contention.  NRC Staff’s arguments on the merits are irrelevant, but do 
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confirm that the Tribe has stated its contention with the particularity sufficient for NRC Staff and 

Powertech to jointly and vigorously oppose the Tribe from arguing this contention on the merits. 

NRC Staff Answer at 31-33.  

DSEIS Contention 10 (Scope of the NEPA Analysis) 

 NRC Staff and Powertech object to the admission of the Tribe’s contention 10, but do so 

almost exclusively based on merits arguments contending that the DSEIS complies with NEPA.  

NRC Staff Answer at 34-35, 36-37; Powertech Response at 22.  Powertech makes the additional 

argument that the Tribe has failed to assert a legal basis for this contention.  Powertech Response 

at 22. 

 Contrary to NRC Staff and Powertech arguments, the Tribe set forth multiple legal bases 

for Contention 10.  These bases include NRC NEPA regulations, relevant federal NEPA caselaw, 

NEPA statutory provisions, as well as applicable CEQ regulations.  Tribe’s List of DSEIS 

Contentions at 37-38.   

DSEIS Contention 11 (Cumulative Impacts) 

 NRC Staff and Powertech contend that the Tribe’s Contention 11 is inadmissible, largely 

based on an argument that the DSEIS does address cumulative impacts or that it need not address 

the projects cited by the Tribe.  NRC Staff Answer at 38; Powertech Response at 23, 24.  This is 

an inappropriately timed merits argument.  Further, rather than showing that the DSEIS made a 

cumulative analysis, the only reference NRC Staff or Powertech point to is a single statement in 

the cumulative impacts analysis that states that NRC Staff declined to review the impacts from 

the activities that form the basis of the Tribe’s cumulative impacts argument: the proposed 

Aladdin and Dewey-Terrace ISL proposals.  Powertech Response at 23-24; NRC Staff Answer at 

38.  Similarly, NRC Staff admits that the DSEIS failed to discuss the Bear Lodge rare earth mine 
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or the lingering impacts from the nearby Black Hills Ordnance Depot.  NRC Staff Response at 

38. 

Powertech and NRC Staff also argue that the Tribe should have filed this NEPA 

contention based on Powertech RAI responses.  Powertech Response at 23; NRC Staff Answer at 

38.  However, as discussed herein, this Board repeatedly held that because NEPA imposes no 

duty on the applicant, allegations of NEPA violations do not ripen until the issuance of the NRC 

Staff’s environmental documents.  As this contention is one arising solely under NEPA, and 

based on the NRC Staff’s inadequate analysis in the DSEIS, it is only now ripe. 

DSEIS Contention 12 (Alternatives) 

 NRC Staff and Powertech assert that the Tribe’s contention 12 is inadmissible.  NRC 

Staff argues that the Tribe is late in making its argument (NRC Staff Answer at 39), while 

Powertech argues that the Tribe is too early, such that the contention is not yet ripe.  Powertech 

Response at 25.  As the Tribe’s contention is based solely on NRC Staff’s analysis of 

alternatives, which was only put forth publicly upon the issuance of the DSEIS, the Board should 

admit this contention.  NRC Staff’s argument is contrary to the caselaw, which has “held that 

blindly adopting the applicant’s goals is ‘a losing proposition’ because it does not allow for the 

full consideration of alternatives required by NEPA.”  Envtl. Law & Policy Ctr. v. United States 

NRC, 470 F.3d 676, 683 (7th Cir. 2006).   

 Powertech’s argument that the Tribe is too early to make this NEPA contention, and that 

it should instead be made upon the Final SEIS, supports the Tribe’s argument that the contention 

is not late.  While it may be true that Powertech’s alternative analysis is unlawful, this contention 

is concerned with whether or not NRC Staff fulfilled its NEPA duties.  In support of its 

contention, the Tribe describes in detail the NEPA requirements associated with alternatives, 
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then specifically identifies four separate reasonable alternatives that warrant analysis under 

NEPA.  While NRC Staff and Powertech assert that its limited range of alternatives are not 

reasonable, those are merits arguments that cannot be used to defeat a sufficiently pled 

contention. 

DSEIS Contention 13 (Air Emissions and Liquid Waste) 

 NRC Staff and Powertech contend that the Tribe’s contention 13 is inadmissible based on 

a failure to allege a suitable legal basis with regard to the NRC Staff’s decision to publish the 

DSEIS without admittedly necessary air quality impact data.  NRC Staff Answer at 43; 

Powertech Response at 27.  The same issue of inadequate information in the NEPA document 

exists with regard to impacts to species impacts.  See Powertech Response at 29.  However, the 

Tribe specifically cited to NEPA requirements for taking a “hard look” at environmental impacts 

as well as the requirement that NRC Staff incorporates other agency analyses “to the maximum 

extent practicable.”  Tribe’s List of DSEIS Contentions at 45-46, 47.   As a result, the Tribe has 

alleged an admissible contention. 

 Powertech and NRC Staff continue their arguments from other contentions that the Tribe 

cannot raise NEPA contentions based on the DSEIS that it did not raise on the application 

materials.  Again, NRC Staff and Powertech ignore the holdings of this Board that contentions 

based solely on violations of NEPA are not ripe based on the application materials alone.  Now 

that the NRC Staff has put forth a DSEIS where none existed before, the new NEPA contentions 

are timely and ripe. 

DSEIS Contention 14 (Wildlife) 

 NRC Staff argue that contention 14 should be rejected because it was not raised early 

enough (NRC Staff Answer at 45) and that the Tribe fails to provide support for its claim.  NRC 
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Staff Answer at 47.  Powertech argues that the Tribe’s contention has no basis, but restricts its 

argument to one on the merits.  Powertech Response at 29-32.  

 NRC Staff’s argument that the Tribe is too late to raise this contention is undermined by 

the fact that, as described in the Tribe’s contention pleading, the DSEIS admits that it lack 

necessary information.  Tribe’s List of DSEIS Contentions at 53.  Further, the information 

available previously expressly stated that “[t]he bases for [NRC Staff’s] determinations 

[regarding impacts to species] will be provided in the draft SEIS.”  See Powertech Response at 

30 (quoting NRC Staff letter to USFWS dated August 27, 2012).  The Tribe cannot be expected 

to raise contentions based on analyses the NRC Staff expressly states will only be available upon 

the publication of the Draft SEIS.   

With respect to the basis for the contention, the Tribe’s detailed recitation of the 

applicable legal requirements related to the procedural and substantive protections for threatened 

and endangered species, and specific references to those portions of the DSEIS where the NRC 

Staff’s analysis is flawed provide ample support for this contention.  Tribe’s List of DSEIS 

Contentions at 50-57.    

CONCLUSION 

 For the foregoing reasons, the Tribe has demonstrated that its DSEIS contentions are 

admissible.  Therefore, the Tribe is entitled to a hearing on these contentions. 

Respectfully Submitted, 
 
      /s/ Jeffrey C. Parsons 
 
      Jeffrey C. Parsons 
      Western Mining Action Project 
      P.O. Box 349 
      Lyons, CO 80540 
      303-823-5732   
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      Fax 303-823-5732 
      wmap@igc.org 
 

Travis E. Stills 
Energy and Conservation Law 
 
 
1911 Main Avenue, Suite 238  
Durango, Colorado 81301  
stills@frontier.net  
phone:(970)375-9231  
fax:  (970)382-0316   
 
W. Cindy Gillis  
522 7th Street, Suite 202s   
Rapid City, SD 57701 
(307) 202-0703 l 

 
      Attorneys for Oglala Sioux Tribe 
 
Dated at Lyons, Colorado 
this 25th day of March, 2013 
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